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CENTRAL  CRIMINAL  COURT. 

May  8tk,  1861. 

(Before  Thomas  Chambers^  Esq.,  Q-C,  Common  Seijeant.) 

Reg.  v.  Chater.  (a) 

EmbezzhmetU-^Master  and  servant 

The  prisoner  was  indicted  for  embezzling  moneys  received  by  him  by 
virtue  of  his  employment  as  clerk  to  North  and  others  his  masters.  It 
is  for  the  jury  to  say  if  the  relation  of  master  and  clerk  existed  between 
the  prosecutor  and  prisoner. 

THE  prisoner  was  indicted  for  embezzling  the  sums  of  43Z.  Is.y 
1107.  lis.,  and  79t  5*.  lOrf.,  received  by  him  by  virtue  of 
his  employment  as  clerk  to  North,  Graham,  and  others. 

Giffard  and  Poland  for  the  prosecution. 

Ballantine  (Beijt.)  and  Metcalfe  for  the  prisoner. 

The  prosecutors  are  wholesale  grocers,  and  the  prisoner  was  em- 
ployed oy  them  under  an  agreement  in  these  words : 
*^  Messrs.  North,  Simpson,  and  Graham. 

''Gentlemen, — I  undertake  to  do  business  with  you  in  Bir- 
mingham and  other  towns,  for  a  commission,  of  half  per  cent,  on  the 
amount  of  invoices,  and  if  at  any  time  I  make  a  bad  debt,  I  agree 
that  the  commission  on  this  account  for  twelve  months  back,  or 
from  the  time  of  dealing,  if  for  a  short  period,  shall  be  deducted 

(a)  Reported  by  Bobbrt  Obribob,  Esq.,  Barrister-al-lAW, 
VOL.  JX.  B 
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Rro. 

V. 

Chat^r. 

1861. 

Kvibezzlemeftt 


from  my  first  settlement  afterwards ;  commission  to  cover  all  ex- 
penses. 

«  23rd  February,  1846."  |*  Edwaed  Chater." 

Alexander  Graham,  one  of  the  firm,  being  examined,  produced 
the  above  agreement  and  said,  ^Hhe  prisoner  sent  up  every  week  a 
list  of  the  receipts  made  up  to  the  Friday,  that  he  was  in  the  habit 
of  describing  him  as  agent,  and  sometimes  as  traveller,  as  appeared 
by  letters  (produced).  The  course  of  business  was,  that  the 
prisoner  was  paid  a  commission  on  the  orders  taken  by  him,  a  bill 
was  sent  to  the  customer  with  the  goods,  and  when  due,  the  name 
of  customer  and  amount  was  sent  to  the  agent  at  Birmingham 
(prisoner).  Nothing  was  paid  him  as  commission  on  the  amounts 
collected.  Lists  of  accounts  for  collection  were  sent  him,  inde- 
pendent of  those  due  for  the  orders  he  had  obtained,  and  he  re- 
ceived no  commission  for  that  work;  it  was  not  optional  with 
him ;  he  was  bound  under  the  agreement  to  collect  what  ive  asked 
him ;  all  our  debts  within  his  district,  that  was  the  nature  of  his 
business.  I  consider  the  nature  of  the  business  of  a  person  em- 
ployed by  us,  as  an  agent  in  the  country,  is  to  collect  all  our  debts, 
and  to  get  what  orders  he  pleases,  and  on  those  orders  receive  a 
commission." 

BallanUne  (Serjt.)  (To  the  Court). — This  evidence  does  not 
establish  the  relation  of  master  and  servant.  The  prisoner  was  an 
agent,  and,  although  it  may  be  a  difficult  matter  sometimes  to  dis- 
tinguish the  relationship,  there  is  in  reality  a  wide  difference. 
Tins  evidence  clearly  shows  the  relation  of  principal  and  agent. 
The  manner  in  which,  and  the  place  when,  he  was  to  perform  his 
business,  was  left  to  his  own  discretion.  He  is  in  exactly  the  same 
position  as  an  agent  to  an  insurance  company.  No  doubt  a  person 
might  be  a  servant,  and  authorised  to  exercise  a  discretion  in  cer- 
tain matters,  but  here  discretion  is  not  liable  to  be  interfered  with 
authoritatively  by  the  employers,  it  is  absolute.  In  Reg.  v.  Tite^ 
(Cox  Crim.  Cas.  458),  the  prisoner  was  a  commercial  traveller, 
under  the  control  of  his  employers,  and  bound  to  go  here  and 
there,  and  do  this  and  that,  according  to  orders. 

Metcalfe  {yni\i  Ballantiney  Serjt.). — The  prisoner  here  )vorks  un- 
der an  agreement,  which  agreement  simply  amounts  to  an  under- 
taking to  do  business  on  commission,  the  prisoner  being  liable  for 
bad  debts. 

Giffard  {Poland  with  him)  for  the  prosecution.— If  the  agree- 
ment be  clear  and  definite,  of  course  it  must  be  binding ;  but  if  it 
be  ambiguous  in  its  terms,  as  this  agreement  is,  you  must  ascer- 
tain from  the  facts  of  the  case  the  relation  that  exists.  Here  it  has 
been  shown  that  the  prisoner  travels,  collects  money,  and  transmits 
it  to  his  employers.  1  do  not  see  how  this  is  to  be  distinguished 
from  the  case  of  a  commercial  traveller.  Making  him  liable  for 
bad  debts  does  not  show  he  is  not  a  servant. 

The  Common  Serjeant. — I  must  be  satisfied  that  there  was 
something  between  the  parties  which  invested  the  one  with  the 
character  of  master,  and  imposed  upon  the  other  the  duties  of  a 
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Beirant    Explain  what  obligation  was  imposed  upon  the  prisoner       ^«*' 
in  the  capacity  of  servant  Chatbb. 

Giffard. — He  was   employed   to  collect  moneys    due    upon       

accounts,  with  which  he  had  no  connection,  and  upon  which  he       2^« 
received  no  commission;  that  was  by  virtue  of  his  general  engage-  Embegzkmem. 
ment. 

The  Common  Sbbjeant. — You  sav  that'the  services  rendered 
by  him  may  be  used  for  the  purpose  of  interpreting  the  agreement, 
and  seek  to  show  that  some  other  relation^  existed  between  the 
parties  than  appears  upon  the  agreement. 

Poland  followed  on  the  same  side. 

Ballantine  (Serjt.)  in  reply  said,  *'Any  work  extra  the  agreement 
was  voluntary,  and  not  by  virtue  of  his  employment." 

The  Common  Seejbant  having  consulted  Mr.  Justice  Willes, 
said,  **  His  Lordship  agrees  with  me  in  thinking  the  case  should 
go  to  the  jury,  and  it  is  for  them  to  decide  whether,  upon  the  facts 
given  in  evidence,  the  prisoner  was  acting  in  the  capacity  of  derk 
or  servant  to  the  prosecutor,  or  merely  aa  their  agent-." 

Not  guilty. 

Other  indictments  against  the  prisoner  were  not  proceeded 
with. 

See  abo  Iteg,  y.  May,  8  Oox,  Crim.  Cm.  p.  421. 
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CENTRAL  CRIMINAL  COURT, 

Auguat  23rrf,  1861. 

(Before  Mr.  Justice  Blackbubn.) 

Reg.  v.  de  ViDiL.(a) 

Deposition  of  miness  too  ill  to  travel — Deposition  taken  before  two 
county  magistrates  in  Middlesex — Prisoner  committed  by  police 
magistrate  at  Bow-street. 

A  deposition  taken  by  virtue  oj  11  d-  12  Vict,  c,  42,  *.  17,  may  be  read 
in  evidence  against  the  prisoner^  although  taken  before  two  magistrates 
who,  acted  only  upon  that  occasion,  and  the  prisoner  was  afterwards 
committed  for  trial  by  another  nMgistrat£. 

THE  prisoner  was  indicted  for  unlawfully,  maliciously,  and 
feloniously  cutting  and  wounding  Alfred  John  de  Vidil, 
with  intent  to  murder  him.  There  were  other  counts  in  the  in- 
dictment. 

Clerk  and  Beasley  for  the  prosecution. 

Ballantine  (Sent.)  {Sleigh  ELudOrridge  with  him)  for  the  prisoner. 

A  witness  for  the  prosecution  named  Rivers,  being  proved  to  be 
too  ill  to  travel,  it  was  proposed  to  read  his  deposition. 

William  Dyott  Burnaby  being  examined,  said,  I  am  chief  clerk 
at  Bow-street.  On  the  16th  July  I  went  down  to  Twickenham,  in 
consequence  of  the  illness  of  the  witness  Rivers.  The  prisoner 
was  then  in  custody.  The  charge  against  him  was  for  unlawfully, 
maliciously,  and  feloniously  cutting  and  wounding  one  Alfred 
John  de  Vidil,  with  intent  to  murder  him. 

Ballantine  (Serjt.).— Was  the  charge  made  before  the  magistrate 
at  Bow-street  ? 

Witness. — It  was,  and  in  consequence  of  the  illness  of  the  wit- 
ness Rivers,  the  prisoner  was  taken  down  to  Twickenham,  and  his 
deposition  was  taken  before  two  of  the  county  magistrates,  in  the 
presence  and  hearing  of  the  prisoner,  and  signed  by  them.  Sub- 
sequently, upon  a  further  investigation  at  Bow-street,  the  prisoner 
was  committed  by  Mr.  Corrie.     The  magistrates  at  Twickenham 

(a)  Reported  by  ROBEBT  Obbidgb,  Esq.,  Barrister-at-Law. 
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were  Mr.  Donnythorne  and  Mr.  Murray.  The  prisoner  was 
attended  by  his  salicitor,  Mr.  Wontner,  and  his  counsel,  Mr. 
Sleigh. 

Ballantine,  (Serjt.) — I  object  to  this  deposition  being  read.  The 
11  &  12  Vict,  c.  42,  8.  17  enacts,  that  in  all  cases  when  any 
person  shall  appear  or  be  brought  before  any  justice  or  justices  of 
the  peace,  charged  with  any  indictable  offence,  &c,  before  he  or 
they  shall  commit  such  accused  person  to  prison  for  trial,  shall, 
in  the  presence,  &c.,  take  the  statement  on  oath,  <Sic.,  and  shall 
put  the  same  into  writing;  and  such  deposition,  &c.,  shall  be 
signed  by  the  justice  or  justices  taking  the  same.  The  meaning 
of  this  is,  that  the  deposition  shall  be  taken  by  the  magistrate 
before  whom  the  charge  is  made,  and  by  whom  the  prisoner  is 
committed,  and  returned  by  him.  In  this  case  there  is  the  inter- 
vention of  other  magistrates  for  the  purpose  of  taking  this  single 
deposition,  those  magistrates  not  being  the  magistrates  before 
whom  the  charge  was  made,  or  by  whom  the  prisoner  was  com- 
mitted. 

Skigh  (with  Ballantine^  Serjt.)— From  the  wording  of  the  17th 
and  18th  sections  of  the  Act,  the  whole  proceedings  should  be  be- 
fore the  same  magistrate.  The  18th  section  enacts,  that  the  justice 
or  justices  before  whom  such  examination  shall  have  been  com- 
pleted shall  caution  the  accused  in  terms  before  committing  him 
fortriaL 

Blackburn,  J.  (without  calling  upon  the  other  side).^— I  am 
of  opinion  that  it  was  not  intended,  by  the  two  sections  referred 
to,  to  confine  the  admissibility  .of  a  deposition  to  the  case  of  a 
person  examined  before  the  magistrate  before  whom  the  charge  is 
made,  and  who  commits  the  prisoner  for  trial.  The  meaning  of 
the  provision  in  the  Act  is  this,  that  when  a  vntness  may  be  in  a 
distant  part,  and  too  ill  to  travel,  the  magistrate  or  magistrates 
acting  for  that  locality  may  take  the  examination,  of  course  in  the 
presence  of  the  accused,  and  with  the  formalities  enjoined,  and 
letnm  it  to  the  proper  quarter.  Here  the  deposition  was  read 
over  to  and  signea  by  the  witness,  and  signed  also  by  the  justices 
tddng  the  same.  It  was  taken  in  the  presence  of  the  prisoner, 
and  be  had  full  opportunity  of  cross-examining.  It  seems  to  me, 
all]  that  is  necessary  has  been  complied  with,  and  I  shall  allow 
the  deposition  to  be  read. 

Guilty. 


Rko. 

r. 

Db  ViDlU 

1861 

Practice — 
Jjepotilion. 
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CENTRAL  CRIMINAL  COURT. 

September  27th,  1861. 
(Before  Mr.  Justice  Btles.) 
Reg.  v.  MALONEY.(a) 

Murder — Finding  of  jury • 

Indiciment  far  murder.  Defence  that  deceased  committed  suicide. 
Verdict  **  guUttf/*  Jhe  jury  adding  that  they  Mieved  tlie  act  was 
committed  without- premeditation.  The  judge  refused  to  receive  such 
a  verdictf  and  directed  the  jury  to  say  guilty  or  not  gtiilty. 

THE  prisoner  was  indicted  for  the  wilful  murder  of  Mary 
Mdonej,  his  wife.  He  was  also  charged  with  wilful  murder 
upon  the  Coroner^s  inquisition. 

John  Clerk  and  Orridge  for  the  prosecution. 

Sleighy  for  the  prisoner. 

The  deceased,  Mary  Maloney,  was  the  wife  of  the  prisoner,  and 
it  appeared  by  the  evidence  that,  on  Monday,  the  2nd  of  Sep- 
tember, the  prisoner  came  home  to  dinner,  and  nothing  occurred 
to  excite  the  suspicions  of  the  neighbours  till  he  was  found  outside 
the  door  of  his  house  looking  very  pale,  and  with  blood  upon  his 
right  hand  and  the  sleeye  of  his  smock.  •  He  said  to  a  woman, 
*^  Mary  has  done  it  at  last ;  she  has  killed  herself."  And  upon 
search  being  made,  she  was  found  lying  near  a  table,  quite  dead, 
with  a  deep  punctured  wound  upon  the  shoulder,  dividing  the 
sub-clavian  artery,  it  was  a  cler.n  cut  wound,  and  the  knife  with 
which  it  was  made  had  penetrated  to  tbe  cavity  of  the  chest.  It 
was  proved  that  the  oieceased  had  been  conversing  cheerfully  a 
few  minutes  before  this  aappsned  with  some  persons  in  the  neigh- 
bourhood, and  that  s'le  ^.rr.s  quite  sober.  No  suggestion  was 
made  that  any  quarrel  !:md  taken  placo,  bu!  a  witness  was  called 
who  swore  that  he  was  looking  fc?  locJgings  that  morning,  that  he 
opened  the  room  coo^  where  Maloney  and  his  wife  were,  that 
they  were  at  the  table,  end  that  he  saw  the  deceased  leaning 
forward  and  the  prisoner  stab  her  In  the  shoulder. 

(a)  Beportea  t^  Bobbht  Obbtoob,  Esq.,  Bazrister-at-Uw. 
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The  prisoner  adhered  to  his  original  statement  throughout,  \iz., 
that  she  had  killed  herself,  and  this  was  the  defence  urged  by  his 
counsel. 

The  jury  found  the  prisoner  guilty  of  murder,  adding,  *^  but  we 
befieve  it  was  done  without  premeditation." 

Sleigh* — That  is  a  verdict  of  manslaughter. 

Btles,  J. — I  cannot  take  that  verdict,  you  must  say  guilty  or 
not  guilty.  You  are  not  asked  to  say  if  it  were  premeditated  or 
not.    If  the  prisoner  killed  the  woman  he  is  guilty  of  murder. 

The  foreman  of  the  jury  (after  consulting  his  brother  jurors.)— 
Can  we  find  the  prisoner  guilty  of  manslaughter? 

Byles,  J. — Tso ;  and  I  see  nothing  that  can  justify  you  in 
desiring  to  find  such  a  verdict. 

The  jury  again  retired,  and  in  a  few  minutes  were  sem^  for  into 
court  by  his  Lordship,  who  said  he  had  sent  for  th^xn  to  tell 
them  that,  although  it  was  their  province  to  deal  ynth  ths  facts  of 
the  case,  it  was  his  duty  to  tell  them  the  law,  md  ti'3y  were  to 
take  that  from  him.  To  reduce  the  crime  to  manslaughter,  it 
must  be  shown  there  was  provocation  at  the  time,  and  provocation 
of  a  serious  nature.  The  prosecutor  is  not  bound  to  prove  that 
the  homicide  was  committed  from  malice  prepense.  If  the  homi- 
cide be  proved,  the  law  presumes  the  malice.  And,  although  that 
may  be  rebutted  by  evidence,  no  such  attempt  has  been  made 
here.  The  defence  is,  that  the  woman  took  her  own  life.  The 
question  for  you  is,  did  the  prisoner  take  his  wife's]^life  or  not?  If 
he  did,  it  was  murder.    You  must  say  guilty  or  not  guilty. 

The  jury  then  said  guilty,  but  recommended  the  prisoner  to 
mercy,  on  the  ground  that  there  was  no  evidence  of  the  act  being 
premeditated. 

Byles,  J. — I  will  take  care,  gentlemen,  that  your  recommen- 
dation be  forwarded  to  the  proper  quarter.  (6) 

Sentenced  to  death. 


Bbg. 

V. 

Malonet. 

1861. 

Murder^ 
Verdict, 


{V)  Tb«  Rntenoe  wu  afterwardi  respitedi  in  oonseqaence  of  the  recommendation  to  mefcy 
Bjtliejiiij. 
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CENTRAL  CRIMINAL  COURT. 

October  3rd,  1861. 
(Before  the  Recorder  of  London.) 

Reg.  v.  CoELHO.(a) 

Foi'gery —  Guarantee-^No  consideraiion. 

Prisoner  was  indicted  under  1 1  Geo,  4^1  Will.  4,   c.  66,  s,  3,  for 
forging  a  guarantee.     Such  a  document  is    the  subject  of  forgery 
though  no  consideration  appear.     The  19  4*20  Vict,  c. 97,  s,  3,  give- 
validity  to  such  an  underta  king, 

THE  prisoner  was  indicted  for  feloniously  forging  and  uttering 
an  undertaking  for  the  payment  of  money,  to  wit,  ZOOL,  with 
intent  to  defi:aud. 

Metcalfe  {Hensman  with  him),  for  the  prosecution. 
Hardinge  Giffard  for  the  prisoner. 

The  instrument,  the  subject  of  the  charge,  was  in  the  following 
terms : — 

**  St.  Helier'8,  Jersey, 

'' 23rd  Septr<  1861.     « 

"Messm.  Crawford,  Lindsay,  and  Faithful], 

"  3,  Lawrence  Lane, 

"  London. 

''  Gentlemen, 

"  1  hereby  guarantee  to  you  the  payment  in  full  of  the 
following  promissory  notes  of  Mr.  Josd. 

"  His  promissory  not«  to  you  for  50/.  due  30  March  1862. 
«  II  »>  »j  Sept.        „ 

„  „  „  30  March  1863. 

„  „  150/.    „    „  Sept.        „ 

"  In  aU  300/. 

"  I  am,  Gentlemen, 

"  Yours  truly, 

"  Wm.  Frodsham." 

^a)  Reported  by  Robert  OrbidgBi  Esq.,  Borristfr^at-Law. 


CllLMINAL  LAW   CASES.  9 

At  the  close  of  the  case  for  the  prosecution —  ^'•"' 

Giffard  contended,  ^*  the  instrument,  the  subject  of  this  indict-      coeuio. 

ment,  is  not  an  undertaking  for  the  payment  of  money  within        

the  statute.  The  4  Geo,  4  &  1  Will.  4,  c.  66,  s.  3,  is  the  Act  under        i^ei^- 
which  the  indictment  is  framed,  and  it  was  never  intended  to  apply  to  .  ^^^.n^j^^ 
any  idle  document  that  a  person  may  choose  to  put  forth.  Here  is  a 
bare  undertaking  to  pay  certain  moneys,  of  no  value  in  point  of 
law  because  no  consideration  appears.     If  it  were  a  genuine  docu- 
ment it  would  be  of  no  use  by  tne  Statute  of  Frauds." 

Atetcalfe,  referred  to  Beff.  v.  Beid  (2  Moody,  C.C.  62). 

Giffard. — There  the  consideration  is  expressed.  Here  there  is 
nothing  to  indicate  any  consideration. 

Metcalfe. — The  Mercantile  Law  Amendment  Act,  19  &  20  Vict. 
a  97,  in  the  3rd  section,  declares  that  **  no  special  promise  to  be 
made  by  any  person  aflber  the  passing  of  this  Act,  to  answer  for 
the  debt,  deniult,  or  miscarriage  of  another  person,  being  in 
writing,  and  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  by  him  thereunto  lawfully  authorized,  shall  be 
deemed  invalid  to  support  an  action,  suit,  or  other  proceeding  to 
charge  the  person  by  whom  such  promise  shall  have  been  made, 
by  reason  only  that  the  consideration  for  such  promise  does  not 
appear  in  writing,  or  by  necessary  inference  from  a  written  docu- 
ment." This  undertalang  was  made  since  the  passing  of  this  act, 
and  is  good  at  law. 

Giffard. — My  argument  goes  to  the  state  of  the  law  at  the  time 
of  the  passing  the  act  of  1  WilL  4.  That  act  contemplated  an 
undertaking  that  should  be  binding  at  the  time  of  the  passing  of 
that  act 

The  Becordeb. — No ;  it  contemplates  a  document  that  should 
be  binding.  The  19  &  20  Vict  c.  97  makes  this  undertaking  a 
valid  one,  and  I  think  it  is  properly  the  subject  of  this  indictment. 

GuiUy. 


^ 
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COURT  OF  CRIMINAL  APPEAL. 

Saturday,  November  9^  1861. 

(Before  Pollock,  C.B.,  Wightman  and  Williams,  JJ., 
and  Martin  and  Channell^  BB.) 

Reg.  v.  Donald  McDonald,  (a) 

EmbezzUmeni^  Servant  or  partner — Share  of  profits. 

Previous  to  1855  the  prisoner  was  in  the  prosecutqr^s  service  as  cashier 
and  coUectory  and  another  person,  W,,  as  salesman.  In  that  year  the 
prisoner  and  W.  applied  each  for  an  increase  of  salary^  and  in  the 
end  the  prosecutors  agreed  to  allow  each  of  them  12^  per  cent,  on  the 
profits,  in  addition  to  their  salaries^  and  if  there  was  no  profit  in  any 
year,  neither  the  prisoner  nor  W.  were  to  contribute  anything  towards 
the  loss,  but  were  to  receive  their  salaries  only.  The  prisoner  and  fV. 
from  time  to  time,  instead  of  receiving  their  shares  of  profits  at  the  end 
of  the  yeary  allowed  portions  of  them  to  remain  in  the  hands  of  the 
prosecutors  at  7  per  cent : 

Held,  -that  the  prisoner  was  a  servant  of  the  prosecutors,  liable  to  be  con' 
victed  of  embezzlement,  within  the  meaning  of  the!  4*  8  Geo.  4,  c.  29, 
*.  47. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Recorder 
of  the  borough  of  Manchester. 

At  the  quarter  sessions  for  the  city  of  Manchester,  holden  before 
me,  on  Monday,  the  24th  June,  186 1^  Donald  McDonald  was  tried 
and  convicted  on  an  indictment  for  embezzling  three  several  sums 
of  603/.  35.,  4497.  6s.  6e/.,  and  182;.  6s.,  the  property  of  Joshua 
Lord  and  another,  his  masters. 

The  prosecutors,  Joshua  Lord  and  Richard  Smith,  carried  on 
business  as  manufacturers  at  Bacup,  under  the  style  of  James 
Smith  and  Sons,  but  there  were  no  other  partners  than  the  two 
above  named ;  they  also  carried  on  business  in  Birchin-lane,  Man- 
chester, as  commission  agents  in  cotton,  cloth  and  yam.  At  their 
establishment  in  Birchin-lane  they  sold  their  own  goods  manu- 
factured at  Bacup,  and  other  persons  also  consigned  goods  to 
them  to  sell,  and  they  themselves  bpught  goods  to  sell  again  there. 

(a)  Reported  by  Jomr  Tbompboit,  Esq.,  Barri8ter*at-Law. 
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The  prisoner  was  in  their  service  in  the  Manchester  business  as        ^^' 
cashier  and  collector^  and  a  person  of  the  name  of  Edward     donald 
Williamson  was  their  salesman.  M'Dokald. 

In  1855,  the  prisoner  and  "Williamson  having  held  their  re-       — - 
spective  situations  in  the  service  of  the  prosecutors  for  about  seven       ]^' 
jrears,  applied  to  have  their  salaries,  which  were  1502.  a-year  each,  EmbeasUment 
mereased.     This  was  not  at  once  acceded  to,  but  in  the  end  the  -Servant  or 
prosecutors  agreed  to  allow  the  prisoner  and  Williamson  each     p^"^**^- 
12^  per  cent  on  the  profits,  in  addition  to  their  salaries ;  and  it 
was  stipulated  that  if  the  concern  should  be  a  losing  one  in  any 
year,  neither  the  prisoner  nor  Williamson  were  to  contribute  any- 
thing towards  the  loss,  but  that  in  that  event  they  would  have  to 
be  content  with  their  salaries. 

None  of  these  parties  intended  to  alter,  nor  up  to  the  time  of 
the  prisoner's  apprehension  on  this  charge,  did  any  of  them  suppose 
that  they  had  altered  by  this  arrangement  the  relation  of  master 
and  servant,  which  had  previously  existed  between  the  prosecutors 
and  the  prisoner  and  Williamson. 

After  this  arrangement  the  prisoner  and  Williamson  continued 
to  discharge  the  same  duties,  and  to  hold  the  same  positions  they 
had  respectively  done  before,  and  neither  of  them  had  any  control 
over  the  management  of  the  business. 

Amongst  the  payments  which  the  prisoner  as  such  cashier  had 
to  make,  were  the  wages  and  salaries  of  servants  (the  weekly  pay- 
ments were  called  wages,  monthly  payments  salaries),  and  in  his 
account  he  credited  himself  every  month  with  the  payment  of  his 
own  salary  amongst  the  rest,  as  he  had  done  before. 

At  the  end  of  the  first  year  after  the  arrangement,  prosecutors 
proposed  to  prisoner  and  mlliamson  to  leave  with  them  a  portion 
of  the  profits  they  had  then  to  receive,  and  that  the  prosecutors 
would  ailow  them  7  per  cent,  upon  it.  This  was  as  an  inducement 
to  them  to  save  their  money,  but  they  both  then  declined  doing  so 
at  that  time.  At  the  end  of  the  next  year,  they  each  left  70L 
with  the  prosecutors,  they  agreeing  to  pay  them  7  per  cent,  for  it, 
the  men  being  at  liberty  to  oraw  it  out  at  any  time  if  they  thought 
they  could  lay  it  out  to  more  advantage.  It  was  afterwards 
increased,  and  at  the  time  of  this  trial  the  prisoner  and  Williamson 
had  each  120L  in  the  hands  of  the  prosecutors,  for  which  they  were 
entitled  to  receive  7  per  cent,  as  long  as  it  remained  there.  Seven 
per  cent,  was  the  interest  vrith  which  the  prosecutors  debited  the 
concern  on  the  capital  employed  by  them  in  it. 

There  never  was  in  any  one  year  an  actual  loss  to  the  concern. 
'  But  in  1860  a  great  many  bad  debts  were  made;  and  at  the  stock- 
taking at  the  end  of  that  year  the  profits  were  very  trifling  indeed ; 
and  the  prosecutors,  in  consideration  of  that,  made  to  each  of  their 
men,  the  prisoner  and  Williamson,  a  present  in  addition  to  their 
sahiries. 

On  these  facts  the  Jury  were  of  opinion  that  the  prisoner  was  a 
servant  within  the  meaning  of  the  statute,  and  found  him  guilty. 
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and  I  sentenced  him  to  be  Imprisoned  and  kept  to  hard  labour  in 
the  gaol  of  the  city  of  Manchester  for  eighteen  months. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  jury 
were  warranted,  on  the  above-stated  facts,  in  finding  that  the 
prisoner  was  a  servant  within  the  meaning  of  the  statute. 

If  the  Court  should  be  of  opinion  that  they  were,  the  verdict 
and  sentence  to  stand ;  if  otherwise,  both  to  be  set  aside. 

Bo.  B.  Abmsteong^  Recorder  of  Manchester. 

No  counsel  appeared  for  the  prisoner. 

Hoptoood  for  the  prosecution,  referred  to  Harrington  v.  Church- 
ward (29  L.  J.  Ch.  521),  where  it  was  held  that  C.  having 
contracted  with  the  Government  for  the  conveyance  of  mails  by 
sea,  agreed  with  H.  to  employ  him  as  superintendent  of  the 
engineering  department  during  the  existence  of  the  contract,  at  a 
fixed  salary  payable  quarterly,  and  in  addition  thereto,  a  sum 
equivalent  to  10/."  per  cent,  on  the  profits,  this  was  a  contract  of 
hiring  and  service,  and  not  a  partnership. 

By  the  Court. — The  prisoner  was  not  a  partner  with  the  pro- 
secutors, and  was  properly  convicted. 

Conviction  affirmed. 
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COURT  OP  CRIMINAL  APPEAL. 

Saturday^  November  9,  1861. 

(Before  Pollock,  C.B.,  Wiqhtman  and  Wiluams,  JJ. 
Mabtin  and  Qhannell,  BB.) 

Reg.  v.  William  WEBSTEE.'(a) 

Friendly  society '^Larceny  by  member — Ovmership  of  property-^ 
Trustees — Bailee. 

H.f  a  member  of  a  friendly  society^  was  in  possession  of  a  shop  where 
goods  were  sold  for  the  benefit  of  the  society.  Each  member  partook 
of  the  profit^  and  was  subject  to  the  loss  arising  from  the  shop.  H. 
had  the  sole  management^  and  was  answerable  for  the  safety  of  all 
the  property  and  money  coming  to  his  possession  in  Hie  course  of  Hie 
management.  The  prisoner^  also  a  member  of  the  society^  assisted  in 
the  shop  without  salary^  and  was  indicted  for  stealing  some  marked 
money  which  H.  had  placed  in  the  till.  The  money  was  laid  in  the 
indictment  as  belonging  to  H. : 

ffeldy  that  the  money  was  properly  laid  in  the  indictment  as  belonging 
to  JET.,  and  that  the  prisoner,  although  a  member  of  the  society,  could  be 
convicted  of  larceny. 

CASE  reserved  for  the  opinion' of  this  Court  by  the  Chairman 
of  the  West  Riding  Sessions,  held  at  Sheffield. 

William  Webster  was  indicted  at  the  West  Riding  of  Yorkshire 
Spring  intermediate  sessicms,  held  at  Sheffield,  on  the  22nd  May, 
1861,  for  stealing,  on  the  11th  of  May,  at  Ecclcsfield,  three 
sovereigns  and  one  half  sovereign,  the  property  of  Samuel  Fox  and 
others. 

It  was  proved  on  the  trial  that  James  Holt  was  in  possession  of 
a  shop,  where  goods  were  sold  for  the  benefit  of  a  society  called 
the  •*  Stockbridge  Band  of  Hope  Co-operative  Industrial  Society." 

Each  member  of  the  society  partook  of  the  profit,  and  was 
subject  to  the  loss  arising  from  the  shop.  Holt  (being  himself  a 
member)  had  the  sole  management,  and  was  answerable  for  the 
safety  of  all  the  property  and  money  coming  to  his  possession  in 
the  coarse  of  such  management.  The  prisoner,  also  a  member  of 
the  society,  assisted  in  the  shop  without  salary. 

(a)  Reported  by  John  Thompson,  Esq.,  Baniatw-^ULaw. 
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Bbo.  On  the  occasion  of  the  alleged  larceny.  Holt  had  marked  some 

William     sovereigns  and  half-sovereigns,  and  placed  them  in  the  till.    The 

Webstba.    prisoner  was  suspected  of  taking  some  of  them,  and  when  charged 

—        with  this,  he  admitted  that  he  had  taken  the  coins  which  formed 

1861.       ^^^  subject  of  this  charge,  and  produced  them  from  his  pocket. 

Larceny  by  a       The  prosecution  failing  to  prove  that  this  was  a  friendly  society 

member  from  a  (July  enrolled,  elected  to  amend  the  indictment  by  substituting  the 

friendiysoeuaff.  ^^^^^  ^f  j^^^^g  jj^j^  f^^  ^j^^^  ^f  Samuel  Fox  and  others,  and  the 

same  was  amended  accordingly. 

The  counsel  for  the  prisoner  put  in  a  copy  of  the  rules  of  the 
society,  with  the  name  of  John  Tidd  Pratt  printed  at  the  end 
thereof,  and  proved  that  this  copy  had  been  examined  with  the 
original  copy,  signed  and  sealed  by  the  registrar  of  friendly 
societies,  but'  which  was  not  produced.  He  also  put  in  a  con- 
veyance of  the  shop  and  premises  to  Samuel  Fox  and  others  as 
trustees. 

No  other  evidence  of  the  trusteeship  was  given. 

The  counsel  for  the  prosecution  objected  that  in  order  to  prove 
the  society  to  be  a  friendly  society  under  the  18  &  19  Vict.  c.  63, 
it  was  necessary  to  produce  the  original  copy  signed  by  the 
registrar,  or  to  account  for  its  absence  sufficiently  to  justify  the 
admission  of  secondary  evidence. 

I  overruled  this  objection,  and  admitted  this  evidence  as  proof 
that  the  society  was  duly  enrolled. 

It  was  contended  for  the  prisoner  that  Fox  and  others  were  the 
trustees ;  that  this  was  a  friendly  society,  and  that  the  property 
should  be  laid  in  Fox  and  others,  and  not  in  Holt,  and  that  the 
prisoner  could  not  therefore  be  convicted  on  the  indictment  as 
amended ;  that  as  to  any  special  property  Holt  might  have  in  the 
money  taken,  he  was  joint  owner  of  it  with  the  prisoner,  and  as 
partner  with  him  was  equally  in  possession  of  it,  and  could  not 
therefore  be  convicted. 

The  Court  overruled  these  last-mentioned  objections,  and  the 
prisoner  was  convicted  and  sentenced  to  be  imprisoned  in  the  house 
of  correction  at  Wakefield  for  nine  calendar  months,  subject  to  the 
opinion  of  the  Court  of  Criminal  Appeal  whether  under  the  cir- 
cumstances the  conviction  was  right. 

The  prisoner  was  admitted  to  bail  to  await  the  decision  of  the 
Court  of  Criminal  Appeal. 

A  copy  of  the  rules  of  the  society  accompanies  this  case,  and  is 
to  be  taken  as  incorporated  therewith. 

Wilson  Overend,  Chairman. 

T.  Campbell  Foster,  for  the  prisoner. — It  is  contended  that  the 
indictment  as  amended  was  not  proved,  and  that  the  property 
ought  to  have  been  laid  as  in  Fox  and  others,  the  trustees  of  the 
friendly  society.  The  prosecutor  having  failed  to  prove  that  the 
property  was  rightly  laid  in  Fox  and  others,  and  the  Court  having 
amended  the  indictment  by  substituting  Holt's  name  instead  of 
Fox  and  others,  the  prisoner  produced  the  proper  evidence  to  show 
that  Fox  and  others  were  the  trustees  of  the  society,  and  then 
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objected  to  the  indictment  as  amended,  on  the  ground  that  by  the       ^^' 
18  &  19  Vict.  c.  63,  8.  18,  the  property  of  the  friendly  society  was     William 
vested  in  the  trustees.     Sect.  19  empowers  the  trustees  to  bring  or    wsbsteu. 

defend,  or  cause  to  be  brought  or  defended,  any  action,  suit,  or       

prosecution  in  any  court  of  law  or  equity,  touching  or  concerning       ]^' 
the  property,  right  or  claim  to  property  of  the  society,  *^  and  such  Laremy  btf  a 
trustees  shall  and  may,  in  all  cases  concerning  the  real  or  personal  member  fr<m  a 
property  of  such  society,  sue  and  be  sued,  plead  and  be  impleaded  •^''**^^^  *^*'^* 
in  their  proper  names  as  trustees  of  such  society  without  other 
description.** 

Martin,  B. — ^What  evidence  was  there  to  show  that  Holt  w^as 
not  in  possession  of  these  sovereigns  as  of  his  own  lawful  property  ? 

WiGHTMAN,  J. — Again,  he  was  a  partner,  and  had  the  personal 
possession  of  these  moneys. 

T,  Campbell  Foster. — It  is  submitted  that  the  only  possession 
Holt  had,  was  that  of  a  servant  to  the  friendly  society.  If  he  had 
taken  and  appropriated  any  of  the  moneys  received  by  him,  he 
might  have  been  indicted  for  embezzlement,  and  therefore  he  was 
a  servant,  and  his  possession  was  that  of  the  society  his  masters. 

WiGHTMAN,  J. — He  was  not  a  servant ;  he  was  an  owner,  and 
had  the  sovereigns  in  his  personal  possession. 

Martin,  B. — He  had  the  sole  management  of  the  shop,  and  was 
answerable  for  the  safety  of  all  the  property  and  money  coming  to 
his  possession  in  the  course  of  such  management. 

T.  Campbell  Foster. — Then  the  prisoner  being  also  a  member  of 
the  society,  was  a  partner,  and  could  not  be  convicted  of  stealing 
his  own  property.    . 

Williams,  J. — There  is  the  well-known  case  of  a  man,  when 
the  hundred  was  liable,  being  convicted  of  stealing  his  own  money 
bom  his  own  servant:  (Foster,  123,  124.) 

WiGHTMAN,  J. — These  sovereigns  were  not  part  of  the  goods 
in  the  shop,  but  money  for  which  Holt  had  to  account.  He  cau< 
not  be  treated  as  a  servant,  because  it  would  then  follow  that  he 
was  one  of  the  persons  appointing  himself. 

Martin,  B. — Holt  had  got  the  sovereigns  in  his  own  pocket,  as 
it  were,  and  suppose  that  while  walking  in  the  street  some  one  had 

Jicked  his  pocket  of  them,  could  not  the  thief  have  been  indicted 
)r  stealing  his  money  ? 

T.  Campbell  Foster. — The  prisoner  was  assisting  in  the  shop  as 
a  partner  without  salary. 

WiGHTMAN,  J. — No.  Holt  had  the  sole  management  of  the 
shop. 

Williams,  J. — How  does  this  case  differ  from  Bex.  v.  Bramley^ 
K.  &  K.  478,  where  a  member  of  a  benefit  society  entered  the 
room  of  a  person  with  whom  a  box  containing  the  funds  of  the 
society  was  deposited,  and  took  and  carried  it  away,  and  it  was 
held  to  be  larceny,  and  the  property  to  be  well  laid  in  the  bailee  ? 

Pollock,  C.  IJ. — No  doubt  a  man  who  has  pawned  his  watch 
with  a  pawnbroker  may  be  indicted  for  stealing  it  from  the  pawn- 
broker.   The  present  case  finds  that  Holt  was  in  possession  of  the 
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Bkg.  shop^  and  had  the  aole  managements  and  was  answerable  for  the 
William  safety  of  all  the  property  and  money  coming  to  his  possession  in 
Webstkr.  the  course  of  sucn  management)  and  therefore  he  may,  quoad  hoc^ 
be  treated  as  the  owner. 


1861. 

Larceny  by  a 
member  from  a 
friendly  sockttf, 


By  the  CouBT,  Conviction  affirmed. 


COURT  OP  CRIMINAL  APPEAL- 

Saturday^  November  16,  1861, 

(Before  Pollock,  C.B.,  Wightman  and  WiLLiAikrs,  JJ., 
Channell,  B.,  and  Keating,  J,) 

Eeg.  v.  Thomas  Moselet.  (a) 

False  pretences — Evidence — Person  from  whom  property  obtained. 

The  indictment  charged  the  prisoner  with  obtaining  the  sum  of  5s,  6e?., 
the  moneys  of  G.  B,,  by  false  pretences  from  G,  B.  It  was  proved 
that  the  prisoner  falsely  pretending  to  be  an  agent  for  a  loan  society^ 
and  that  he  could  procure  a  loan  from  it  for  G.  B,^  claimed  5s.  6(f. 
for  his  charge,  G,  B.  sent  him  to  his  wife  for  it,  and  slie  gave  the 
priso7ier  5s.  6d.  of  her  husbands  money: 

Heldf  that  the  evidence  supported  the  allegation  in  the  indictment  that  the 
prisoTier  obtained  the  money  from  G.  B. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Chairman 
of  the  quarter  sessions  for  the  county  of  Chester. 

The  prisoner  was  tried  and  convicted  at  the  last  July  quarter 
sessions  for  the  county  of  Chester,  on  a  charge  for  obtaining  money 
by  false  pretences. 

The  indictment  charged  that  the  prisoner  Thomas  Moseley 
unlawfully  and  knowingly  did  falsely  pretend  to  George  Birtles 
that  he,  the  said  Thomas  Moseley,  was  an  agent  for  a  loan  society 
in  Manchester,  and  would  get  the  sum  of  lOi  (meaning  the  loan 
of  10/.)  for  the  said  George  Birtles,  but  he,  the  said  George 
Birtles,  must  pay  him,  the  said  Thomas  Moseley,  the  sum  of 
5s.  6d.y  by  means  of  which  said  false  pretences  the  said  Thomas 
Moseley  then  unlawfully  did  obtain  from  the  said  George  Birtles 
certain  money,  to  wit,  the  sum  of  5s.  6d.  of  the  moneys,  goods  and 
chattels  of  the  said  George  Birtles,  with  intent  thereby  then  to 
defraud, 

(a)  Reported  bj  JoH3r  TaoHPSOif  Esq.,  Barrister-at-Law. 
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It  appeared  from  the  evidence  that  the  prosecutor  wanted  to       ^bu. 
borrow  lOL  to  purchase  the  discharge  of  his  son,  who  was  in  the     thomas 
army.     The  pnsoner  came  to  him  and  said  he  could  get  lOl.  for    moselet. 

him,  and  that  he  was  an  agent  of  a  loan  society  in  Manchester.        

Prisoner  said  that  the  charge  would  be  5s.  6d.,  and  the  prosecutor        '^^^' 
told  him  to  go  to  his  wife  for  it     The  prisoner  went  to  prosecu-  False  pretences 
tor's  wife  and  said  he  came  for  Ss.  6d.,  as  the  man  from  the  loan  —Ovmenh^o/ 
office  was  waiting  for  the  money.    The  wife  gave  the  prisoner     propertsf. 
5s.  6<L  of  her  husband's  money. 

Evidence  was  given  to  negative  prisoner  being  an  agent  to  any 
loan  society  in  Manchester.  The  prisoner  did  not  get  the  loan 
for  prosecutor. 

It  was  objected  by  the  prisoner's  counsel  that  the  indictment 
was  not  supported  by  the  evidence,  for  that  the  prisoner  did  not 
obt^n  the  5s,  6d.  from  the  prosecutor  as  laid  in  the  indictment, 
but  from  the  prosecutor's  wife. 

I  reserved  this  objection  for  the  decision  of  this  Court. 

The  Jury  found  the  prisoner  guilty,  and  thereupon  I  postponed 
the  sentence,  but  the  prisoner  being  unable  to  find  the  bail 
required,  he  was  committed  to  prison. 

The  question  which  I  respectfully  submit  for  the  decision  of  the 
Court  therefore  is,  whether  the  indictment  is  supported  by  the 
evidence  ? 

Lee  p.  Townsend, 
Chairman  Quarter  Sessions,  County  of  Chester. 

No  counsel  appeared  to  argue  on  either  side. 

By  the  Court,  Conviction  affirmed. 
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COURT  OP  CRIMINAL  APPEAL. 
Saturday^  November  16,  1861. 

(Before  Pollock,  C.B.,  Wightman  and  Williams,  JJ., 
Channell,  B.  and  Keating,  J.) 

.  Reg.  v.  Ann  Charles,  (a) 

Disorderly  house — 25   Geo.  2,  c.  36,  s,  5 — Prosecuting  keeper  of-^ 
Jurisdiction  of  borough  sessions. 

The  25  Geo.  2,  c,  36,  s.  5,  directs  the  parish  constable,  on  recetving  due 
notice  from  tioo  inhabitants,  of  any  person  keeping  a  bawdy-house  or 
other  disorderly  house,  and  upon  their  making  oath  before  a  justice  as 
to  the  truth  of  the  notice,  and  undertaking  to  give  material  evidence 
against  sttch  person,  to  enter  into  a  recognizance  to  prosecute  with 
effect  such  person  at  the  next  general  or  quarter  sessions  of  the  peace, 
or  at  the  next  assizer  to  be  holden  for  the  county : 

Held,  that  a  borough  sessions  in  the  county  had  jurisdiction  under  this 
enactment. 

CASE  stated  by  the  Recorder  of  Grantham  for  the  opinion  of 
the  Judges  of  the  Court  of  Criminal  Appeal. 

Ann  Charles  was  indicted  at  the  quarter  sessions  for  this 
borough,  held  on  the  9th  Julj  last,  for  keeping  a  disorderly 
house. 

The  prosecution  had  been  instituted  under  sect.  5  of  25  Geo. 
2,  c.  36,  which  enacts  that  "  if  any  two  inhabitants  of  any  parish 
or  place,  paying  scot,  &c.,  therein,  do  give  notice  in  writing 
to  any  constable  (or  other  peace-officer  of  the  like  nature,  where 
there  is  no  constable)  of  such  parish  or  place,  of  any  person 
keeping  a  bawdy-house,  gaming-house,  or  any  other  disorderly 
house,  in  such  parish  or  place,  the  constable  or  such  officer  as 
aforesaid  so  receiving  such  notice  shall  forthwith  go  with  such 
inhabitants  to  one  of  her  Majesty's  justices  of  the  peace  of  the 
county,  city,  riding,  division,  or  liberty,  in  which  such  parish  or 
place  does  lie,  and  shall  (upon  such  inhabitants  making  oath  that 
they  do  believe  that  the  contents  of  such  notice  are  true,  and 
entering  into  recognizances,  &c.,  to  give  or  produce  material 

(a)  Reported  by  J.  Thomtson,  Esq.,  BarriBter»at-Law, 
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eyidence  against  such  person  for  such  oiFence)  enter  into  a  recog-        Keo. 
nizance  in  the  penal  sum  of  30/.  to  prosecute  with  effect  such  j^^^  charles. 

person  at  the  next  general  or  quarter  sessions  of  the  peace,  or  at    '    

the  next  assizes  to  be  holden  for  the  county  in  which  such  parish        I86I. 
or  place  does  lie,  as  to  the  said  justices  shall  seem  meet."  n-^'derh 

These  provisions  of  the  Act  of  Parliament  had  been  duly  com-  itom^Proie- 

plied  with.  aUiono/keeper. 

On  the  defendant  being  called  upon  to  plead,  it  was  objected, 
on  her  behalf  to  the  jutisdiction  of  th^  court,  that  the  words,  "  at 
the  next  general  or  quarter  sessions  of  the  peace,  or  at  the  next 
assizes  to  be  holdeu  for  the  county  in  which  such  parish  or  place 
does  lie,'*  meant  (Snly  *^  at  the  quarter  sessions  or  assizes  for  the 
county,"  and  that  they  must  be  held  to  exclude  the  jurisdiction  of 
the  borough  quarter  sessions. 

The  Recorder  overruled  the  objection. 

The  defendant  thereupon  pleaded  *^Not  guilty." 

The  jury  found  the  defendant  guilty. 

The  defendant  remains  in  gaol  for  want  of  bail. 

Should  the  judges  be  of  opinion  that  the  clause  above  cited 
does,  by  implication  or  otherwise,  take  away  the  jurisdiction  of 
the  borough  sessions  to  try  the  offence  in  question,  the  iudgment 
will  be  arrested  and  the  prisoner  discharged.  Should  the  Court 
be  of  opinion  that  the  Recorder  was  right  in  overruling  the  objec- 
tion, then  sentence  will  be  passed  at  the  next  quarter  sessions  for 
the  borough. 

W.  H.  Roberts, 
Recorder  of  the  Borough  of  Grantham. 

Ko  counsel  appeared  to  argue  on  either  side. 

By  the  Court^  Conmction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

Saturday^  Novernber  16,  186L 

(Before  Pollock,  C.B.,  Wightman  and  Williams,  JJ., 
Channell,  B.  and  Seating,  J.) 

Reg.  ».  Henry  Wilkins. 

Administering  a  noxious  drug — CantharideS'^Inieni, 

The  prisoner^  unknown  to  tlte  prosecutrix^  put  cantJiarides  into  her  tea 
with  the  intenty  as  found  by  the  jury^  to  excite  her  sexual  passion  and 
desire^  in  order  that  he  might  have  connection  with  her.  She  drank 
the  tea,  and  suffered  much  pain  and  was  very  ill  in  consequence : 

Heldf  that  the  prisoner  might  properly  be  convicted  of  a  misdemeanor 
under  the  23  Vict,  c,  8,  s.  2,  which  enacts  that  ^^  whosoever  shall 
unlawfully  and  maliciously  administer  to,  or  cause  to  be  administered 
to,  or  taken  by  any  other  person,  any  poison  or  other  destructive  or 
noxious  thing,  with  intent  to  injure^  aggrieve,  or  annoy  such  person, 
shall  be  guilty  of  a  misdemeanor.^* 

CASE  reserved  by  Martin,  B.,  at  the  Liverpool  Sammer 
Assizes  1861,  for  the  opinion  of  this  Court. 

The  indictment  was  tried  before  me  at  the  last  Liverpool 
Assizes. 

The  prisoner  lodged  with  the  prosecutrix,  and,  unknown  to  her, 
put  into  a  cup  of  tea  which  she  was  about  to  dnnk,  a  quantity  of 
cantharides ;  she  drank  the  contents  of  the  cup  and  suffered  much 
pain,  and  was  very  ill  in  consequence. 

Cantharides  taken  internally  in  large  quantities  is  poisonous ; 
but  it  is  administered  by  medical  men  as  a  stimulant  to  the  kid- 
neys and  bladder.  It  is  also  administered  and  taken  to  procure 
abortion,  and  to  excite  the  sexual  passion  and  desire. 

The  Jury  found  that  the  prisoner  administered  the  cantharides 
to  and  caused  it  to  be  taken  by  the  prosecutrix,  with  the  intent 
to  excite  her  sexual  passion  and  desire,  in  order  that  he  might  ob- 
tain connection  with  her. 

I  postponed  the  judgment  and  offered  to  let  the  prisoner  at 
liberty  on  bail,  but  I  believe  none  was  obtained,  and  that  the 
prisoner  is  in  custody. 

(a)  Reported  bj  J,  Thomp80K|  Esq.,  Barrister-at-Law. 
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I  request  the  opinion  of  the  Court  of  Criminal  Appeal,  whether       ^^^•' 
the  intent  above  stated  was  an  intent  to  injure,  or  to  aggrieve,  or       hewry 
to  annoy,  within  the  meaning  of  the  statute  23  Vict.  c.  8.  Wilkiss 

Samuel  Martin.  ~ 

The  23  Vict.  c.  8  (an  Act  to  amend  the  law  relating  to  the       ' 

unlawful  administering  of  poison),  s.  2,  enacts,  that  ^*  w^hosoever  Administering 
sliall  unlawfully  and  maliciously  administer  to,  or  cause  to  be  ad-  '^^^^f^^ 
ministered  to,  or  taken  by  any  other  person,  any  poison  or  other 
destructive  or  noxious  thing,  with  intent  to  injure,  aggrieve, 
or  annoy  such  person,  shall  be  guilty  of  a  misdemeanor,  and, 
being  convicted  thereof,  shall  be  liable  to  be  sentenced  to  impri- 
sonment for  any  period  not  exceeding  three  years,  with  or  without 
hard  labour,  at  the  discretion  of  the  Court,  and  the  costs  and  the 
expenses  of  the  prosecution  of  any  such  misdemeanor  may  be 
allowed  by  the  Court  as  in  cases  of  felony." 

No  counsel  appeared  to  argue  on  either  side. 

By  the  Court,  "  Conviction  affirmed. 
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COURT  OP  CRIMINAL  APPEAL. 

Thursday,  November  21^  1861. 

(Before  Pollock,  C.B.,  Wightman  and  Williams,  JJ., 
Chaknell,  B.  and  Keating,  J.) 

Reg.  v.  Win.  PEOUD.(a) 

Embezzlement — Secretary  of  a  friendly  society — Felonious  intent-^ 

Evidence. 

Upon  the  trial  of  an  indictment  charging  the  prisoner  with  embezzling 
three  distinct  sums  of  money,  it  appeared  that  on  investigation  of  the 
books  of  a  friendly  society,  kept  by  the  secretary  {the  prisoner),  it  was 
discovered  that  he  had  not  entered  in  the  books  subscriptions  received 
by  him  in  small  sums  of  Is.,  2s.  and  Ss.  at  a  time,  amounting  to  more 
than  100/.      IVie  prisoner,  on  being  called  upon  for  an  explanation^ 
admitted  that  he  had  received  the  money,  and  was  willing  to  repay  the 
amoimt,  and  said  that  the  law  could  not  touch  him.     The  books  of  the 
society  kept  by  the  prisoner  were  tendered  generally  in  evidence  on  the 
part  of  the  prosecution,  whereupon  it  was  objected  on  behalf  of  the 
prisoner,  that  the  evidence  should  have  been  confined  to  the  three  par' 
ticular  entries  referring  to  the  three  charges  in  the  indictment.     It  was 
further  contended  for  the  prisoner  that  it  was  a  breach  of  trust  only, 
and  that  Uie  prisoner  on  tliese  facts  could  not  be  convicted  of  embezzle- 
ment.    The  objections  were  overruled,  and  the  jury  found  the  prisoner 
guilty : 
Held,  that  upon  these  -facts  the  jury  might  properly  convict. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Chairman 
at  a  Court  of  quarter  sessions,  held  at  Hexham,  Northum- 
berland. 

On  the  3rd  July,  1861,  William  Proud  was  charged,  as  appears 
by  the  indictment,  with  embezzlement,  of  which  indictment  the 
following  is  a  copy : — 

**  Northumberland  to  wit. — The  jurors  for  our  Lady  the  Queen, 
upon  their  oath  present,  that  William  Proud,  on  the  eighteenth 
day  of  August,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  sixty,  being  then  employed  as  clerk  and  servant  to 
William  Civil,  John  Armstrong,  and  Francis  Armstrong,  did,  by 
virtue  of  his  said  employment,  then,  and  whilst  he  was  so  em- 
ployed as  aforesaid,  receive' and  take  into  his  possession  certain 

(a)  Reported  hj  John  Thompson,  Esq.,  BsrrUter-at-Liw. 
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money  to  a  large  amount,  to  wit,  to  the  amiount  of  ninepence,  for        ^'''*^- 
and  in  the  name  and  on  the  account  of  the  said  William  Civil,  John  ^vm.  Piioud. 

Armstrong',  and  Francis  Armstrong,  his  masters,  and  the  said        

money  then  fraudulently  4ind  feloniously  did  embezzle,  and  so  the       ^^^ 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said  Embezzlement 
William  Proud,  in  manner  and  form  aforesaid,  the  said  money,    ^Evidence 
die  property  of  the  said  William  Civil,  John  Armstrong,  and 
Fruicis  Armstrong,  his  masters,  from  the  stud  William  Civil, 
John  Armstrong,  and  Francis  Armstrong,  did  steal,  take  and  carry 
away,  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  agfunst  the  peace  of  our  Lady  the  Queen,  h^r  crown 
and  dignity. 

*^  Second  count — And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  William  Proud  after- 
wards, and  within  six  calendar  months  from  the  time  of  the  com- 
mitting of  the  said  offence  in  the  first  count  of  this  indictment 
charged  and  stated,  to  wit,  on  the  Ist  day  of  September,  in  the 
year  aforesaid,  being  then  still  employed  as  such  clerk  aforesaid 
by  the  said  William  Civil,  John  Armstrong,  and  Francis  Arm- 
strong, did,  by  virtue  of  such  last-mentioned  employment,  then, 
and  whilst  he  was  so  employed  as  last  aforesaid,  receive  and  take 
into  his  possession  certain  other  money  to  a  large  amount,  to  wit, 
to  the  amount  of  ninepence,  for  and  in  the  name  and  on  account 
of  his  said  last-mentioned  masters,  and  the  said  last-mentioned 
money  then  and  within  the  said  six  calendar  months  aforesaid 
fraudulently  and  feloniously  did  embezzle;  and  so  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said  William 
Proud,  in  manner  and  form  aforesaid,  the  said  last-mentioned 
money,  the  property  of  his  said  masters,  from  the  said  William 
Civil,  John  Armstrong,  and  Francis  Armstrong,  feloniously  did 
steal,  take  and  carry  away,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity. 

^  Third  count. — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  William  Proud  afterwards, 
and  within  six  calendar  months  from  the  time  of  the  committing 
of  the  said  offence  in  the  first  count  of  this  indictment  charged  and 
stated,  to  wit,  on  the  1st  day  of  September  in  the  year  aforesaid, 
being  then  still  employed  as  such  servant  as  aforesaid  to  the  said 
William  Civil,  John  Armstrong,  and  Francis  Armstrong,  did,  by 
virtue  of  such  last-mentioned  employment,  then,  and  whilst  he 
was  so  employed  as  last  aforesaid,  receive  and  take  into  his  pos- 
session certain  other  money  to  a  large  amount,  to  wit,  to  the 
amount  of  ninepence,  for  and  in  the  name  and  on  account  of  the 
said  William  Civil,  John  Armstrong,  and  Francis  Armstrong,  and 
the  said  last-mentioned  money  then  and  within  the  said  six 
calendar  months  last  aforesaid  fraudulently  and  feloniously  did 
embezzle;  and  so  the  iurors  aforesaid,  upon  their  oath  aforesaid, 
do  say  that  the  said  William  Proud,  in  manner  and  form  aforesaid, 
the  said  money,  the  property  of  the  said  William  Civil,  John 
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Armstrong',  and  Francis  Armstrong,  his  masters,  from  the  said 
,    William  Civil,  John  Armstrong,  and  Francis  Armstrong,  feloni- 

ously  did  steal,  take  and  carry  away,  against  the  form  of  the 

1861^.       statute  in  such  case  made  and  provided,  and  against  the  peace  of 
Embezzlement  ^"^  Lady  the  Queen,  her  crown  and  dignity." 
—Evidence.        The  prisoner  for  fifteen  years  had  been  a  member  of  and  secre- 
tary to  a  properly  certified  friendly  society  at  Hexham,  the  rules 
of  which,  as  far  as  they  are  material  to  the  present  case,  were  as 
follows : — 

*'  Appointment  of  Treasurer  and  Trustees. 

"  At  the  first  meeting  of  this  lodge  after  these  rules  are  regis- 
tered, there  shall  be  elected  by  a  majority  of  the  members  then 
present,  three  trustees  and  a  treasurer,  who  shall  continue  in  office 
during  the  pleasure  of  the  lodge. 

*'  Board  of  Management 

"  That  this  lodge  shall  consist  of  an  unlimited  number  of  mem- 
bers. The  business  thereof  shall  be  conducted  by  a  board  of 
management,  consisting  of  the  following,  viz..  Noble  Grand,  or 
N.  G.,  Vice  Grand,  or  V.  G.,  Grand  Master,  or  G.  M.,  Secretary, 
Warden,  right  and  left  supporters  to  N.  G.  and  V.  G.,  guardian  and 
treasurer;  that  five  shall  form  a  quorum,  and  the  meetings  shall  be 
held  every  other  Saturday,  at  eight  in  the  evening,  and  continue 
open  until  ten,  when  it  shall  be  closed  for  the  evening ;  that  every 
member  of  the  lodge  shall  have  an  equal  voice  in  all  the  property 
and  concerns  th,ereof ;  and  when  at  any  time  or  in  any  case  the 
votes  may  be  equal,  the  president  at  the  time  shall  have  the 
casting  vote. 

.  *'  Duty  of  Treasurer, 

^^  The  treasurer  shall  take  charge  of  the  funds  of  the  lodge,  and 
pay  all  demands  when  ordered  to  do  so  by  the  lodge,  or  by  the 
N.  G.,  V.  G.,  and  secretary  for  the  time  being.  He  shall  balance 
his  accounts  at  each  auditing  of  the  lod^e  books,  or  when  required 
by  the  board  of  management,  and  supply  the  lodge  officers  with  a 
duplicate  thereof;  he  shall  also  give  up  all  books,  documents, 
moneys  and  property  of  the  lodge  in  his  possession  when  required 
so  to  do  by  a  resolution  of  the  lodge,  and  he  shall,  before  taking 
upon  himself  the  duties  of  his  office,  give  security  to  the  trustees, 
by  himself  and  two  bondsmen,  pursuant  to  the  Friendly  Societies 
Act,  13  &  14  Vict.  c.  115,  e.  11,  the  amount  to  be  determined 
on  at  a  summoned  meeting  of  the  members,  and  bound  to  be  in 
the  form  set  forth  at  the  end  of  the  Friendly  Societies  Act. 

**  Duty  of  Secretary. 

'^  He  shall  attend  all  meetings  of  the  lodge,  take  minutes  of  the 
proceedings  thereof,  and  keep  a  correct  account  of  the  receipts 
and  expenditure  of  the  lodge,  prepare  all  summonses  in  due  time, 
attend  the  auditors  to  point  out  and  explain  anything  they  may 
require  respecting  the  accounts  when  required  by  the  officers,  or 
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a  majority  of  the  lodge.     He  shall  prepare  all  documents  for  the        Kec. 
district  and  board  of  directors,  and  make  the  annual  and  other  ^^^  picun. 

returns  to  the  registrar,  as  required  by  the  Friendly  Societies  Act,        

13  &  14  Vict.  c.  115,  and  for  his  services  he  shall  receive  from        |8Ci^- 
the  incidental  expense  funds  of  the  lodge  such  sum  as  may  be  jr^bezzirmetu 
agreed  upon  on  his  acceptance  of  office."  —Evidence 

The  prisoner  was  appointed  secretary  by  the  society,  and,  as 
such,  received  a  salary  of  1/.  per  annum.  No  treasurer  had  ever 
been  appointed,  and  the  prisoner  for  the  whole  fifteen  years  had 
always  at  the  weekly  meetings  of  the  society  received  all  moneys 
due  from  the  members,  giving  receipts  for  the  same,  and  punc- 
tually made  all  payments  due  from  the  society,  placing  the  balance 
in  the  society's  box  with  the  books  at  the  lodge  room.  The 
prisoner  always  gave  correct  receipts  to  the  members  for  their 
weekly  payments,  but  made  false  entries  in  the  contribution  and 
cash-l)ook  kept  by  him  as  secretary. 

In  the  course  of  last  spring,  suspiciotis  having  arisen,  the  pri- 
soner was  called  upon  to  deliver  up  his  books  and  the  balance  in 
hand ;  and  it  was  then  discovered,  by  comparing  the  receipts  re- 
ceived by  the  members  from  the  prisoner  with  the  books  kept  by 
him,  that  he  had  not  entered  in  tne  books  a  large  number  of  sub- 
scriptions received  by  him  in  small  sums  of  one,  two,  and  three 
shillings  at  a  time,  amounting  in  the  whole  to  more  than  100/. 

The  prisoner  was  called  upon  for  an  explanation,  and  at  once  . 
admitted  he  had  received  the  money,  and  was  willing  to  repay 
the  amount  by  instalments,  and  said  that  the  law  could  not  touch 
him. 

The  counsel  for  the  defence  contended  that  it  no  doubt  was  a 
breach  of  trust,  but  that  upon  these  facts  the  prisoner  could  not 
be  convicted  of  embezzlement 

In  the  course  of  the  case  the  books  of  the  society,  kept  by  the 
prisoner,  were  tendered  generally  in  evidence  by  the  prosecution ; 
and,  on  behalf  of  the  prisoner,  it  was  objected  that  the  evidence 
must  be  confined  to  the  three  particular  entries  referring  to  the 
three  charges  in  the  indictment. 

The  Court,  however,  overruled  the  objection,  and  left  the  case 
to  the  Jury,  who  found  the  prisoner  guilty. 

The  Court  thereupon  passed  sentence,  but  respited  execution 
of  the  judgment  on  such  conviction  until  the  objection  was  con- 
sidered ana  decided,  and  took  a  recognizance  of  bail  from  the 
prisoner  to  render  himself  in  execution,  pursuant  to  the  statute 
11  &  12  Vict.  c.  78. 

The  opinion  of  the  Court  of  Criminal  Appeal  is  asked  whether, 
on  the  above  facts,  the  conviction  can  be  sustained. 

(Signed)       Thos.  Anderson, 
Chairman  of  the  said  Court  of  Quarter  Sessions. 

No  counsel  appeared  on  behalf  either  of  the  prosecution  or  the 
prisoner. 

By  the  Court,  Conviction  affirmed. 
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CENTRAL  CRIMINAL  COURT. 

September  27ihy  1861. 

(Before  Mr;  Justice  Btles.) 

Reg.  v.  Malokey.  (a) 

Evidence — Question  asked  as  to  tehat  was  said  before  the  coroner. 

A  witness  may  be  asked  by  prisoner's  counsel  as  to  what  he  said  b^ore 
coroner^  wUhout  putting  in  the  depositions. 

WILLIAM  MALONEY  was  Indicted  for  the  murder  of  Mary 
Malonej.  lie  was  also  charged,  upon  the  coroner^s  inqui- 
sition^  with  the  like  murder. 

Clerk  and  Orridge^  for  the  prosecution. 

Sleigh^  for  the  prisoner. 

Joseph  Saunders,  a  witness  for  the  prosecution,  being  cross* 
cxamined  as  to  whether  he  had  not  said,  before  the  coroner j  that  he 
"  told  the  woman  at  the  eating-house  that  a  murder  had  been 
committed  ;*' 

Clerk  objected  that  what  he  said  would  appear  by  the  depo* 
sitions,  and  before  such  a  question  was  answered  they  must  be 
put  in. 

Sleigh  contended  that  such  a  course  was  not  necessair  in  regard 
to  depositions  taken  before  a  coroner.  They  differed  from  depo- 
sitions taken  before  a  magistrate.  Depositions  taken  by  a  coroner 
arc  taken  under  the  7  Geo.  4,  c  64,  s.  4,  repealing  the  1  &  2  Phil. 
&  Mary,  c  13,  and  by  the  9  Geo.  4,  c  CA.  Depositions  taken 
before  a  magistrate  are  taken  under  the  11  &  12  Vict  c.  42,  and 
although  the  rule  as  to  putting  in  depositions  before  a  question  be 
asked  as  to  their  contents  applies  to  depositions  taken  ^under  that 
statute,  there  is  no  such  rule  as  to  those  taken  under  the  statutes 
appljring  to  coroners'  depositions. 

Byles,  J. — Unless  some  authority  is  shown  me  to  the  contrary, 
I  shall  allow  the  question  to  be  put.  The  rules  laid  down  by  the 
Judges  apply  to  examinations  before  a  magistrate ;  examinations 
before  a  coroner  are  not  mentioned,  and  this  seems  to  me  strongly 

(o)  Bepcrted  by  Bobert  Obridob,  Eaq^  BanitUr-afc-Ltw. 
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in  favour  of  Mr.  Sleigh's  argument.  If  it  had  been  intended  that 
the  same  rules  should  apply  to  depositions  taken  before  a  coroner, 
they  would  have  been  mentioned.  As  I  said  before,  unless  otx 
ttidiority  be  shown  me  against  such  a  question  being  put,  I  shall 
{mfavorem  vitm)  allow  it  to  be  put 

Guilty. 


]2eo. 

tr. 
Mauinat. 

1861. 

EMmoe, 


CENTRAL  CRIMINAL  COURT. 

Tuesday,  2Uh  Navembery  1861. 

(Before  T.  Chambers,  Esq.,  Q.C.>  Common  Serjeant) 

Reg.  r.  MoNTRiaN.(a) 

Practice — Previous  conviction — ArraignmerU  under  24  ^  25  Vict.  c.  99. 

Hie  prisoner  was  charged  with  uttering^  ^c,  having  been  before  confvicte 
of  felony.  The  old  act  provided  that  the  previous  conviction  should 
be  proved  first  at  the  trial;  the  24  Sf  25  Vict,  c,  99,  directs  that  the 
prisoner  shall  not  be  arraigned  upon  the  previous  conviction  till  the 
subsequerit  felony  shall  have  been  disposed  of  The  Zrd  section  of  the 
Repealing  Aet^  24  4*  25  Vict,  e,  96,  considered  as  to  proceedings  at 
trial  of  offences  committed  befbre  Ist  November,  186h 

Held^  by  the  Recorder  and  the  Common  JSeiyeant,  that  the  Srd  section  of 
the  Repealing  Act  directs  that  the  proceedings  at  the  trial  of  offences 
committed  before  1st  November,  IQGlyjshall  be  in  accordance  with  the 
rules  observed  till  t/iat  time. 

DAVID  MONTRION  was  indicted  for  feloniously  uttering 
counterfeit  coin  on  the  19th  of  October,  he  having  bden: 
before  convicted  of  felony. 

Craufurd  and  W.  H.  Cooke,  for  the  prosecution. 

Blbton,  for  the  prisoner. 

The  prisoner  having  been  arraigned  upon  the  old  system,  which 
allowea  the  previous  conviction  to  be  charged  With  the  subsequent 
offence,  and  the  counsel  for  the  prosecution  being  about  to  prove  the 
case  according  to  the  practice  before  the  24  &  25  Vict  c.  99  came 
into  operation. 

tiibton  objected,  first,  that  the  arraignment  should  have  been  a^ 
directed  by  section  37  of  that  Act ;;  and  secondly,  until  that  were 
done,'iio  evidence  of  the  previous  conviction  should  be  received. 

Having  reminded  the  Court. of  the  practice  under  the  old 
system,  when  a  prisoner  was  indicted  for  a  subsequent  uttering 

(s)  Reported  hj  Robbbt  Qbeidob,  Esq.,  BarriBter'at-Ltw. 


28 


CIUMINAL  LAW   CASES. 


Beo. 

V. 
MONTRIO^r. 

1861. 

Practice — 
ArraignmerU, 


after  a  previous  conviction,  he  called  the  attention  of  the  Court 
to  the  words  of  sect.  37  of  the  24  &  25  Vict.  c.  99,  which  are  as 
follows :  **  Where  Jany  person  shall  have  been  convicted  of  any 
offence  against  this  Act,  or  any  former  Act  relating  to  the  coin, 
and  shall  afterwards  be  indicted  for  any  offence  against  this  Act, 
committed  subsequent  to  such  conviction"  (here  follow  directions 
as  to  preparation  of  indictment,  fees,  &c.),  "  the  proceedings  upon 
any  indictment  for  committing  any  offence  after  a  previous  con- 
viction or  convictions  shall  be  as  follows ;  (that  is  to  say),  the 
offender  shall  in  the  first  instance  be  arraigned  Upon  so  much  only 
of  the  indictment  as  charges  the  subsequent  offence,  and  if  he 
plead  not  guilty,  or  if  the  Court  order  the  plea  of  not  guilty  to 
be  entered  on  his  behalfj  the  Jury  shall  be  charged,  in  the  first 
instance,  to  inquire  concerning  such  subsequent  offence  only ;  and 
if  they  find  him  guilty,  or  if  on  arraignment  he  plead  guilty, 
he  shall  then,  and  not  before,  be  asked  whether  he  had  been 
previously  convicted,  as  alleged  in  the  indictment,"  &c.  This 
provision  was  made  to  cure  the  great  injustice  which  existed 
under  the  former  Act,  and  although,  before  the  1st  of  November, 
the  Acts  of  Parliament  were  in  force  as  to  the  nature  of  the 
offence  when  the  prisoner  was  brought  to  trial,  the  procedure  at 
the  trial  was  to  follow  the  course  laid  down  by  the  new  Act. 

fV.  H.  Cooke. — If  that  be  so,  how  is  the  3rd  section  of  the 
Repealing  Act  (24  &  25  Vict.  c.  95)  to  be  construed  ?  The  words 
of  that  section  are,  that  '^  Every  offence  which  shall  have  been 
wholly  or  partly  committed  against  any  of  the  said  Acts  or  parts  of 
Acts,  before  this  Act  comes  into  operation,  shall  be  dealt  with, 
inquired  of,  tried,  determined  and  punished,  &c.,  in  the  same 
manner  as  if  the  said  Acts  and  parts  of  Acts  had  not  been 
repealed."  The  words  here,  "tried  and.  determined,"  apply  to 
such  a  proceeding  as  trial  in  Court,  and  mode  of  trial,  and  the 
section  is  expressly  intended  as  a  guide  in  the  event  of  any  such 
objection  as  this  being  made. 

Eibton,  in  reply. — The  above  section  applies  to  the  nature  of  the 
offences  committed,  and  the  jurisdiction  of  the  Courts  under  the 
Act  that  is  repealed.  The  words,  *^  it  shall  be  tried,  &c.,"  are  only 
to  give  authority  to  the  Court  sitting  after  the  acts  are  repealed. 
The  practice  and  forms  at  those  courts  is  defined  and  governed 
solely  by  the  new  Acts. 

The  Common  Serjeant. — It  seems  to  me  you  are  giving  a 
very  limited  effect  to  the  Repealing  Act,  but,  as  it  is  a  matter  of 
great  importance,  I  will  consult  the  Recorder. 

The  Common  Serjeant  having  left  the  Court  for  that  purpose, 
returned,  and  said  the  Recorder  agreed  with  him  in  thinking  the 
proceedings  at  the  trial  should  be  as  formerly,  where  the  offence 
was  committed  before  the  24  &  25  Vict  c.  99,  &c,  came  into 
operation. 

Note. — In  a  case  tried  before  Mr.  Justice  Byles  next  day,  in  the 
same  court,  the  same  question  arose  in  an  ordinary  case  of  felony, 
and  his  Lordship  said,  "  1  am  of  opinion  that  as  far  as  the  offence 
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is  concerBed,  the  offence  is  governed  by  the  former  statute ;  but  ^^• 

as  to  the  procedure  at  the  trial,  that  is  to  be  regulated  by  the  Act  mostbiox. 

which  is  in  force  at  the  time  of  triaU    The  two  sections,  s.  37  of  

24  &  25  ^/Ict  c.  99,  and  s.  3  of  the  Repealing  Act,  are  difficult  |f^- 

to  reconcile ;  but  I  am  strong  in  my  opinion,''  Practice^ 

ArraignmeiU^ 
[NoTB. — ^At  tho  winter  asBize,  held  at  Norwich,  December  9t1i,  Baron  Martin,  wo  l)dievo, 
agreed  with  the  Tiew  taken  hj  the  Recorder  and  Common  Serjeant.— Kkfobteb.] 


COURT  OF  CRIMINAL  APPEAL. 

Saturday y  November  16^A,  1861. 

(Before  Pollock,  C.B.,  Wightman  and  Williams,  JJ., 
Martin  and  Bramwell,  BB.) 

Reg.  v.  Jane  Robson.  (a) 

Bailee — Larceny — Married  woman — ^20  S^  21  Vict,  c,  54,  8,  4. 

T%e  prisoner^  a  married  woman^  living  with  her  hicsband,  at  the  request 
of  a  lodger  in  her  husband's  house,  took  charge  of  his  box  containing, 
as  the  prisoner  knew,  money.  She  afterwards  brolte  open  the  box, 
and  stale  the  money.  The  husband  had  nothing  to  do  with  the 
transaction  : 

Heldy  upon  a  case  reserved  on  an  indictment  containing  counts  against 
the  prisoner  as  a  bailee,  and  for  larcejty,  that  she  was  guilty  upon 
either  one  or  the  other  count. 

CASE  reserved  by  Martin,  B.,  for  the  opinion  of  this  Court. 
The  indictment  was  tried  before  me  at  the  last  Durham 
assizes.  It  contained  two  counts  :  the  first  against  the  prisoner  as 
bailee  under  the  statute  20  &  21  Vict.  c.  54,  s.  4 ;  the  second,  for 
larceny. 

The  prisoner  was  a  married  woman,  living  with  her  husband. 
They  took  in  lodgers,  but  she  exclusively  attended  to  them,  made 
the  contracts  with  them  and  received  the  payments  from  them. 
Her  husband  did  not  in  any  way  interfere  in  regard  to  them. 

The  prosecutor  lodged  with  them  ;  he  had  in  his  bedroom  a  box 
in  which  he  kept  his  clothes ;  he  kept  in  this  box  a  smaller  box,  in 
which  he  had  placed  45/.  The  smaller  box  was  locked,  and  the 
key  placed  in  a  drawer  within  the  larger  one.     He  was  about  to 

(a)  Beported  bj  J.  Thompson,  Esq.,  Barrister-at-Law, 
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go  to  another  part  of  the  country  to  work,  he  thereupon  locked  up 
the  larger  box,  gave  the  key  to  the  prisoner,  who  knew  that  the 
smaller  box  containing  the  45Z.  was  within  it,  and  requested  her  to 
take  care  of  all,  that  is  to  say,  the  l»g€r  box  and  the  smaller  one, 
and  the  money  for  him,  which  she  promised  to  do,  and  took  the 
whole  under  her  charge,  and  into  her  possession,  so  far  as  she  could 
by  law. 

Her  husband  had  nothing  whatever  to  do  with  the  transaction. 
During  the  prosecutor's  absence,  and  whilst  she  was  in  possession 
and  charge  of  the  property  as  above  mentioned,  she  fraudulently 
stole  the  money,  and  took  and  converted  it  to  her  own  use.  Her 
husband  did  not  know  of  her  doing  so,  and  was  innocent  in  the 
matter. 

I  postponed  the  judgment,  and  permitted  her  to  be  discharged 
upon  her  husband's  recognizance  for  her  appearance  when  called 
upon: 

I  request  the  opinion  of  the  Court  of  Criminal  Appeal : 

First,  whether  the  prisoner,  under  the  circumstances  above 
mentioned,  was  a  bailee  within  the  meaning  of  the  statute  20  &  21 
Vict.  c.  54,  8.  4  ?  and. 

Secondly,  whether  she  was  guilty  of  larceny  ? 

Samuel  Martint. 

T.  Campbell  Fosiery  for  the  prisoner. — This  conviction  cannot 
be  sustained.  First,  as  to  the  count  against  the  prisoner  as  bailee. 
No  doubt,  if  the  husband  had  committed  this  offence,  he  would 
have  been  criminally  liable  under  the  Fraudulent  Trustees  Act  as 
a  bailee. 

Mabtin,  B. — This  would  have  amounted  to  a  breaking  of  bulk* 

Foiter. — I  am  now  upon  the  count  treating  the  prisoner  as  bailee, 
and  I  contend  the  prisoner  could  not  be  convicted  upon  it,  as  a 
bailment  is  founded  on  a  contract,  and  a  married  woman  is  unable 
to  enter  into  a  contract.  In  point  of  law  the  husband  was  the 
bailee. 

WiGHTMAN,  J. — That  can  hardly  be  so.  He  knew  nothing 
about  the  transaction,  and  he  could  not  be  made  a  bailee  against 
his  wilL 

Mautin,  B. — It  is  only  necessary  that  a  person  should  have  the 
care  of  a  chattel  to  make  him  a  bailee ;  a  contract  is  not  essen- 
tial. There  is  a  case  where  a  master  purchased  a  railway 
ticket  for  his  servant  travelling  along  with  him,  and  it  was  held 
that  the  servant  could  sue  for  the  loss  of  his  own  luggage,  the 
action  being  founded  on  a  breach  of  duty  and  not  of  contract: 
{Marshall  v.  The  Yorkj  Newcastle  and  Berwick  Railway  Company^ 
11  C.B.  655.) 

Foster. — At  all  events  the  box  was  in  the  possession  of  the 
husband,  and  a  wife  cannot  be  convicted  of  stealing  the  property 
of  her  husband. 

WiGHTMAN,  J. — She  broke  the  box  open. 

Foster. — What  she  did  is  not  punishable  as  against  her  husband, 
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who  was  the  bailor*     Coggs  v.  Barnard^  1  Smith  L.  C.  82,  shows        Beo. 
that  there  must  be  a  contract  to  support  a  bailment.  j^^  Eobson. 

Mabtik,  B. — Can  there  not  be  a  bailment  by  licence  ?  — 

Foster. — I  submit  not.  ^J^* 

WiQHTMAN,  J. — If  the  husband,  though  a  bailee,  had  broken     Txtrcen^-^ 
bulk,  would  he  not  be  liable?  and  if  so,  why  is  not  the  wife  liable?      JMarned 
Suppose  a  lodger  had  gone  out,  leaving  a  gold  watch  upon  his      ^oman, 
dressing-table,  and  the  wife,  without  the  knowledge  of  her  hus- 
band, had  taken  it,  would  she  not  be  liable  ? 

Foster. — I  submit  she  could  not  be  indicted. 

Maktin,  B. — You  fail  in  showing  any  contract  with  the  hus- 
band at  all.  If  an  action  were  brought  against  him  for  the  loss, 
he  would  be  entitled  to  the  verdict  on  non  assumpsit 

Faster  then  referred  to  the  cases  of  Marshall  v.  Button,  8  T.  R. 
545 ;  and  Beg.  v.  Hassally  30  L.  J.  175,  M.  C. ;  8  Cox  C.  C.  491. 
Secondly,  as  to  the  count  for  larceny.  A  breaking  of  bulk  as- 
sumes a  bailment. 

Wightman,  J. — You  can  break  bulk  without  a  bailment. 

WijLLIAMS,  J. — ^The  reason  why  a  carrier's  wife  cannot  be 
guilty  of  stealing  part  of  the  things  to  be  carried  is  because  a 
bailee  cannot  be  guilty  of  a  trespass,  but  a  stranger  can,  and  if  you 
add  to  the  trespass  a  felonious  intent,  that  will  make  it  a  larceny. 

Foster. — In  Willis'  case,  1  Moo.  C.  C.  375,  it  was  held,  that  the 
wife  of  a  member  of  a  friendly  society  who  stole  money  belonging 
to  the  society  out  of  a  box  in  her  husband's  custody,  under  the 
lock  of  the  stewards  of  the  society,  was  not  guilty  of  larceny.  A  ' 
bailee  is  a  person  with  whom  a  specific  thing  is  deposited,  and  who 
is  bound  to  return  it  in  specie.' 

Waddy  for  the  prosecution. 

Pollock,  C.B. — It  is  enough  to  say  that  one  of  the  questions 
left  to  us  is,  whether  the  prisoner  was  guilty  of  larceny  under  the 
circumstances.     I  think  she  was. 

Wightman,  J. — Either  the  prisoner  was  a  bailee,  and  guilty 
on  the  first  count  of  the  indictment,  or  she  was  not  a  bailee,  and 
then  she  was  guilty  of  larceny  on  the  second  count. 

Mabtik,  B. — My  impression  is,  that  she  was  a  bailee  by  licence, 
.  and  that  there  need  not  be  a  specific  contract  of  bailment  to  make 
a  person  a  bailee  within  the  meaning  of  the  20  &  21  Vict.  c.  54,  s.  4. 

WiLMAMS,  J.  and  Channell  S.  concurred. 

Conviction  affirmed. 
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CODBT  OF  QUEEN'S  BENCH, 

Monday,  May  27,  1861. 

(Before  Cockbubn,  C.J.,  Crompton,  J.,  Hill,  J.  and 
Blaokbubn,  J.) 

Reg.  17.  Botes,  (a) 

Witness — Privilege  on  ground  of  tendency  of  answers  to  criminate'^ 
Pardon — Liability  to  answer — Accomplice — Corroboration, 

On  the  trial  of  an  information  against  the  defendant  for  bribery  at  a 
parliamentary  election^  filed  by  the  Attorney 'General^  in  pursuance  of 
a  resolution  of  the  House  of  Commons^  a  person^  alleged  in  tfie  indict" 
ment  to  have  been  bribed,  was  called  as  a  mtness;  he  refused  to 
answer  any  question,  on  the  groufid  that  the  answer  would  tend  to 
criminate  him,  A  pardon  under  the  Great  Seal  was  then  handed  to 
the  witness,  but  lie  still  refused  to  answer,  upon  which  the  judge  com" 
petted  him  to  answer,  and  on  his  evidence  the  defendant  was  convicted: 

Held,  that  the  pardon  took  away  the  privilege  of  the  vntness  so  far  as 
any  risk  of  prosecution  at  the  suit  of  the  Crown  was  concerned  ;  and 
that,  though  the  witness  might  still  be  liable  to  an  impeachment  by  the 
House  of  Commons,  notwitlistanding  the  pardon,  by  reason  of  the 
12^13  WiU.  3,  c.  2,  yet  that  was  so  unlikely  to  happen  that  the  vntness 
could  not  be  said  to  be  in  any  real  danger,  and  he  was  therefore  rightly 
compelled  to  answer. 

To  entitle  a  witness  to  the  privilege  of  not  answering  a  question  as 
tending  to  criminate  him,  the  court  must  see,  from  the  circumstances  of 
the  case  and  the  nature  of  the  evidence  which  the  vntness  is  called  to 
give,  that  there  is  reasonable  ground  to  apprehend  danger  to  the 
witness  from  his  being  compelled  to  answer.  If  the  fact  of  the  witness 
being  in  danger  be  once  made  to  appear,  great  latitude  should  be 
attowed  to  him  in  judging  of  the  effect  of  any  particular  question. 
The  danger  to  be  apprehended  must  be  real  and  appreciable,  with 
reference  to  the  ordinary  operation  of  law,  in  the  ordinary  course  of 
things,  and  not  a  danger  of  an  imaginary  character,  having  reference 
to  some  barely  possible  contingency, 

INFORMATION  filed  by  the  Attorney-General  against  the 
defendant  for  bribery  committed  at  the  parliamentary  elec- 
tion for  the  borough  of  Beverley,  Yorkshire,  in  April  1859. 

(a)  Beported  by  J.  Thokfson,  Esq.,  Barrister-at-Law. 
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The  information  contained  eight  counts,  each  charging  a  distinct       ^"°- 
act  of  briberpr  to  different  voters.     The  third  count,  upon  which      botm. 

alone  a  verdict  of  guilty  was  found,  charged  the  defendant  with       

having  given  a  bribe  to  a  voter  named  John  Pougher.  ]^' 

The  trial  took  place  at  the  Yorkshire  Summer  Assizes,  1860,  Aceon^Uee— 
before  Martin,  B.,  and  the  jury  thought  the  evidence  in  support  Com^araOon. 
of  all  the  other  counts  but  the  third  insuflScient.  In  support  of 
the  third  count  John  Pougher,  the  voter  bribed,  was  called  as  a 
witness,  and  the  learned  Judge  considered  it  to  be  his  duty  to  tell 
him  that  he  was  not  bound  to  answer,  if  by  answering  he  would 
criminate  himself.  The  witness  declined  to  answer  the  questions. 
Upon  that  the  Solicitor-General  put  his  hands  into  a  olue  bag 
which  was  lying  before  him,  and  produced  a  document,  which  he 
handed  to  the  witness,  and  said,  "  There  is  your  pardon."  The 
witness  looked  at  it  and  said,  "  What  have  I  done  to  deserve  a 
pardon  ?**  The  learned  Judge,  acting  upon  the  authority  of  two 
cases  which  he  had  before  him,  and  considering  that  he  was  itistified 
in  so  acting,  said,  "  I  still  tell  you,  if  vou  object  to  answer  tne  ques- 
tions, you  need  not  do  so."  The  Solicitor-General  contended  that 
he  coold  compel  him  to  answer.  Martin,  B.,  said,  *^  I  do  not  like 
to  do  that ;  it  is  a  very  serious  responsibility,  because  if  I  tell  him 
so  to  do  and  he  refuses,  I  shall  send  him  to  goal ;  and  to  act  in  so 
summary  a  way  seems  to  me  very  undesirable ;  I  cannot,  I  do  not 
think  I  ought  to  do  it.  I  believe  that  he  is  not  compellable  to 
answer,  but  I  will  consult  Wilde,  B."  Having  consulted  Wilde, 
B.,  Martin,  B.  said  that  he  entertained  likewise  a  strong  doubt, 
but  under  the  circumstances  he  recommended  him,  and  he  should 
adopt  that  view,  to  compel  the  witness  to  answer.  *'  If  I  am  wrong, 
it  must  be  perfectly  understood  again  by  the  Solicitor-General,  that 
the  Court  is  to  set  me  right,  and  if  I  am  wrong  in  compelling  this 
man  to  answer,  the  prosecution  ought  to  drop." 

Pougher  then  deposed,  that  he  went  to  a  room  in  a  house  in 
the  borough,  where  the  other  witnesses  went  each  upon  different 
times,  and  that  there  they  saw  newspapers  and  other  things.  The 
defendant  was  in  the  room  conversing  with  them,  and  they  went 
from  thence  into  another  room,  wnere  a  man  gave  them,  as 
mnners  or  watchers,  or  officers  of  that  kind,  1/.,  in  some  cases  2/., 
and  it  was  stated  that  the  12.  was  for  the  service  for  so  many  days, 
and  the  2L  if  they  were  required  for  more  days.  That  was  the 
species  of  bribery  that  was  proved  in  these  cases.  It  was  con- 
tended by  the  defendant's  counsel,  that  there  was  no  corroboration 
of  the  witness's  evidence,  and  that  he,  being  In  the  nature  of  an 
accomplice,  the  learned  Judge  ought  to  have  directed  the  jury 
not  to  act  upon  his  evidence  alone,  and  to  acquit  the  prisoner. 

In  the  summing  up,  Martin,  B.,  thus  commented  upon  the 
evidence:  ''If  that  man's  (Pougher)  evidence  wss  true,  this  was 
the  very  morning  of  the  election,  he  went  there  and  saw  the 
defendant ;  he  was  desired  to  go  into  the  room,  and  after  saying, 
*Now  my  man,  is  that  thou?'  and  I  said,  *of  course  it  was;'  he 
goes  into  a  room,  heard  a  voice  saying  *  two.'    That  is  followed 

VOL.  IX.  D 
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B«o.        up  by  the  two  sovereigns  being  put  into  his  hands.     He  imme- 
Bo™.      diately  gets  into  a  cab  and  goes  and  polls  for  Walters.     Now  you 

'      must  ask  yourselves  whether  you  believe  that  the  two  sovereigns 

1861.  were  given  to  the  man  for  his  vote,  and  whether  you  believe  the 
Accompiux^  defendant  was  concerned  in  the  matter,  and  whether  it  was  done 
CorroborathtL  with  his  authority  as  part  of  a  transaction  in  which  he  was 
engaged.  Assume,  for  the  purpose  of  the  present  discussion^  that 
this  man  was  speaking  the  truth.  Is  there  any  law  which  pro- 
hibits a  junr  from  believing  a  man  who  (it  must  be  assumed  for 
the  sake  of  the  argument)  spoke  the  truth  simply  because  he  is 
not  corroborated  ?  I  know  of  none.  I  know  of  no  rule  of  law 
myself,  but  there  is  a  rule  of  practice  which  has  become  so 
hallowed  as  to  be  deserving  of  respect :  I  believe  these  are  the 
very  words  of  Lord  Abinger,  it  deserves  to  have  all  the  reverence 
of  the  law.  This  case  is  distinguishable  from  that  cited  by  the 
counsel  for  the  defendant,  for  they  were  there  accessories  properly 
so  called,  and  all  the  persons  were  concerned  in  the  same  offence 
in  which  they  came  to  give  evidence  against  the  man.  In  this 
particular  case  it  is  not  so,  because  all  of  these  cases  are  separately 
gone  into,  and  it  is  not  one  and  the  same  offence ;  and  if  you  think 
that  all  these  witnesses  have  spoken  the  truth,  then  it  is  clear 
that  each  case  is  clear  and  separate ;  each  person  giving  money 
is  a  distinct  offence.  I  have  endeavoured,  as  far  as  I  can,  to 
explain  to  you  these  matters  that  have  occurred  in  this  case.  I 
own  I  think  also  that  that  is  a  very  important  point,  and  that  it 
may  be  very  doubtful  whether  or  not  the  evidence  in  this  case 
will  be  found  to  be  of  that  corroborative  character  which  the  law 
requires." 

The  only  witnesses  called  in  support  of  the  several  counts  in 
the  information,  were  the  voters  alleged  to  have  been  bribed, 
each  of  whom  deposed  to  a  separate  act  of  bribery  under 
similar  circumstances  and  about  the  same  time.  The  same  course 
was  pursued  as  to  each  of  these  witnesses  in  respect  to  their 

fardon,  and  being  compelled  to  answer  as  in  John  Pougher's  case, 
t  was  then  arranged  that,  if  the  two  points  or  either  of  them 
should  be  disposed  of  in  favour  of  the  defendant,  a  nolk  prosequi 
was  to  be  entered,  and  that  for  the  purpose  of  disposing  of  these 
points  the  Court  of  Queen's  Bench  should  be  in  the  same  position 
as  the  Judge,  and  consider  whether  the  Judge  ought  to  have  told 
the  jury  to  acquit  The  jury  returned  a  verdict  of  guilty  on  the 
third  count  only. 

November  IJJ. — Bdward  James  (with  him  Price  and  ST.  Jone8\ 
moved  for  a  new  trial  on  the  grounds,  first,  that  the  Judge  was 
wrong  in  compelling  the  witness  Poughcr  to  answer,  and  in  re- 
ceiving the  answer  so  obtained ;  secondly,  that  there  was  no  cor- 
roborative evidence  of  Pougher^s  testimony.  Suppose  the  Judge 
was  wrong  in  compelling  the  witness  to  answer,  and  in  receiving 
the  answers  so  obtained. 

Hill,  J. — Is  it  a  question  of  improperly  admitting  evidence  ? 
The  evidence  is  proper ;   the  evidence. is  admissible  according  to 
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aD  the  rules  of  law ;  but  there  is  a  privUege  in  the  witness  (it  may       ^'^• 
or  may  not  be  so)  which  only  appertains  to  him  and  does  not      botes. 
appertain  to  the  party.     Suppose  that  the  witness  was  perfectly       — 
willing,  the  party  could  not  object,  and  say,  **  You  are  not  to       ^^^ 
answer  because  you  will  crimmate  yoursefe"     He  might  say,  AccompU<»^ 
*^No;^   the  interests  of  truth  and  justice  are  paramount,  and  I  €<frrobanuum. 
will  give  the  evidence."    The  Judge  might  say,  **  No ;  I  will  not 
allow  you  that  privilege."     That  is  something  about  which  the 
witness  can  complain,  but  the  party  cannot    The  question  has 
arisen  in  a  case  wnere  an  attorney  is  asked  to  disclose  that  which 
his  professional  duty  would  prevent  his  disclosing.     He  is  willing 
to  waive  it,  and  the  client  is  willing  to  waive  it.    The  party  in  the 
suit  cannot  interpose  and  say  he  wUl  not  have  it 

James. — This  is  a  case  peculiar  in  its  circumstances.  The 
learned  Judge,  if  it  had  not  been  thoroughly  consented  to  by  the 
Crown  that  the  defendant  was  to  have  the  benefit,  although  there 
may  have  been  no  case  in  point  on  this  doubtful  question,  would 
not  have  compelled  the  witness  to  answer  the  questions,  and  the 
defendant  could  not  have  been  convicted.  In  Rex  v.  Reading 
(7  St  Tr.  296),  it  was  held  that  the  witness  was  privileged  from 
answering  questions  respecting  the  commission  of  an  offence, 
although  he  had  received  a  pardon.  And  by  the  12  &  13  Will.  3, 
c  2,  it  is  provided  that  no  pardon  under  the  Great  Seal  shall  be 

fleadable  to  an  impeachment  by  the   Commons  in   Parliament 
n  this  case  the  prosecution  was  instituted  in  pursuance  of  a 
resolution  of  the  House  of  Commons.      Secondly,  there  was  no 
corroborative  evidence  of  Fougher's  testimony,  and  the  Judge 
ought  to  have  directed  the  jury  not  to  act  upon  it     There  exists 
a  course  of  practice  in  the  administration  of  the  criminal  law  of 
this  country,  that  a  man  cannot  be  found  guilty  on  the  simple 
evidence  of  an  accessory,  and  it  is  put  upon  the  principle  that  if 
you  allow  a  man  who  comes  forward  and  states  he  is  guilty  of  a 
crime   to  give  evidence  against  another,  you   enable  a   guilty 
person  to  come  forward  and  charade  an  innocent  person,  and  upon 
his  simple  statement  to  convict  him.     A  practice  has  arisen  and 
been  in  force  for  a  considerable  time,  that  a  man  cannot  be 
convicted  upon  the  evidence  of  an  accessory,  except  there  is  some 
corroboration  of  it.     In  this  case .  there  was  no  corroboration  of 
any  of  the  witnesses  within  the  true  spirit  of  this  rule.     At  the 
^trial  the  Judge  should  have  adopted  the  ordinary  course,  and  have 
'told  or  directed  the  jury  that,  as  there  was  no  corroborative 
evidence,  they  ought  not  to  act  upon  the  evidence  of  the  witness. 
CocKBUBN,  C.  J. — ^If  he  told  them  the  practice  was  generally 
not  to  act  on  the  evidence  of  an  accomplice  without  being  con- 
firmed, bat  if  the  evidence  made  out  to  their  minds  that  he  was 
speaking    the    truth,    they  ought  to  believe  him,  I  think  his 
direction  was  right.    I  protest  against  its  being  the  duty  of  the 
Judge  to  direct  the  jury  to  acquit  because  the  evidence  of  an 
acconaplice  is  uncorroborated. 

D  2 
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Reg.  Wightman,  J. — The  law  does  not  of  necessity  require  any 

BoYEs.       corroboration. 

*  James, — The  subject  is  discussed  in  1  Phillips  on  Evidence, 

1861.  and  the  various  cases  commented  upon,  and  at  page  101  it  is  said : 
Acconmlice^  "  ^^  *  rcvicw  of  the  cases  above  cited,  the  result  that  may  be 
Corroboration,  dcduccd  from  them  seems  to  be,  that,  on  the  trial  of  a  prisoner 
against  whom  an  accomplice  appears  as  a  witness,  there  should  be 
(in  order  to  warrant  a  judge  in  advising  a  jury  to  give  credit  to 
such  a  witness,  and  to  warrant  the  jury  in  convicting)  some  con- 
firmatory evidence  that  is  proof  independent  of  the  evidence  of 
the  accomplice,  from  which  it  may  be  reasonably  inferred  that  the 
prisoner  was  concerned  with  the  accomplice  in  the  commission  of 
the  crime." 

CocKBURN,  C.  J. — It  is  stated  very  well  in  Taylor  on  Evidence, 
796 ;  *^  The  degree  of  credit  which  ought  to  be  given  to  the  testi- 
mony of  an  accomplice  is  a  matter  exclusively  within  the  province 
of  the  jury.  It  has  sometimes  been  said  they  ought  not  to  believe 
him  unless  his  evidence  is  corroborated  by  other  evidence,  and 
without  doubt  great  caution  in  weighing  such  testimony  is  dictated 
by  prudence  and  reason.  But  no  positive  rule  of  law  exists  upon 
the  subject,  and  the  jurj  may,  if  they  please,  act  upon  the 
evidence  of  an  accomplice,  even  in  a  capital  case,  without  any 
confirmation  of  his  statement.  It  is  true  that  judges  in  their 
discretion  will  advise  a  jury  not  to  convict  a  prisoner  upon  the 
testimony  of  an  accomplice  alone,  and  without  corroboration,  and 
the  practice  of  giving  such  advice  is  now  so  general  that  its  omis- 
sion would  be  deemed  a  neglect  of  duty  on  the  part  of  the  judge. 
Considering  too  the  respect  which  is  always  paid  by  the  jury  to 
this  advice  from  the  bench,  it  may  be  regarded  as  the  settled 
course  of  practice  not  to  convict  a  prisoner,  except  under  very 
special  circumstances,  upon  the  sole  and  uncorroborated  testimony 
of  an  accomplice.  The  judges  do  not,  in  such  cases,  withdraw  the 
case  from  the  jury  by  positive  directions  to  acquit,  but  only 
advise  them  not  to  give  credit  to  the  testimony."  Jt  think  that  is 
a  fair  exposition  of  what  the  present  practice  is.  We  think  that 
he  ought  not  to  have  told  the  jury  to  acquit  if  the  witness  was 
uncorroborated. 

The  Court,  after  consulting  Martin,  B.,  granted  a  rule  tiisi  on 
both  grounds. 

The  Solicitor-General  (Sir  W,  Atherton),  Monk  and  Cleasbj/y 
showed  cause  against  the  rule,  and  Edward  James^  Price  and  T. 
Jones  supported  it  (Feb.  12  and  13,  1861,  at  the  sittings  after 
Hilary  Term). 

Crompton,  J. — This  rule  was  moved  for  on  one  ground,  that 
there  was  no  corroboration  of  the  witness  Poughcr.  It  may  be  a 
question  whether  Pougher  was  an  accomplice  of  the  defendant's; 
but,  treating  him  as  an  accomplice,  the  question  is,  was  the  judge 
warranted  in  the  direction  he  gave  to  the  jury  ?  The  law  is  laid  down 
correctly  in  Beg.  v.  Stubbs,  7  Cox  C.  C.  48 ;  1  Dears.  C.  C.  555,  by 
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Jervis»  C.  J. :   *'  It  is  not  a  rule  of  law  that  an  accomplice  must  be       ^^' 
confirmed  in  order  to  render  a  conviction  valid,  and  it  is  the  duty  of     30™. 
the  judge  to  tell  the  jury  that  they  may,  if  they  please,  act  on  the        — 
uneonfinned  testimony  of  an  accomplice.    It  is  a  rule  of  practice,        I86I. 
and  that  only,  and  it  is  usual  in  practice,  for  the  judge  to  advise  j^ccor^ic& 
the  jorp^  not  to  convict  on  the  testimony  of  an  accomplice  alone,     PofXi^— 
and  juries  generally  attend  to  the  direction  of  the  judge,  and  re-     Bound  io 
quire  confirmation."    To  my  mind,  there  was  fully  sufficient  cor-      ^^'^^' 
roboration  to  warrant  the  verdict  of  the  jury.    It  is  not  necessary 
that  the  corroboration  should  be  as  to  the  very  facts  stated  by  the 
witness.  What  corroboration  is  sufficient  may  depend  on  a  variety 
of  circumstances. 

The  rest  of  the  Court  concurred. 

The  Court  discharged  the  rule  so  far  as  related  to  the 
want  of  corroboration  of  the  witness  Pougher,  and  directed 
that  the  other  point  should  be  argued  in  the  following  Easter 
Term  by  one  counsel  on  each  side. 

April  25. — Cleasby  argued  for  the  Crown,  and  Edward  James 
for  the  defendant. 

Authorities  cited: — Tayl.  Ev.  1174;  TTie  People  v.  Mather, 
4,  Wendell's  New  York  Rep.  254 ;  4  BL  Com.  259 ;  4  Inst.  22-3 ; 
Com.  Dig.  Pari.  L.  28  to  40;  Seld.  Jud.  ParL  36;  Hallam's 
EngL  cap.  12,  s.  2 ;  Vin.  Abr.  E.  2  ;  Fisher  v.  Ronalds,  12  C.  B. 
762;  JR.  V.  Lord  Shaftesbury;  3  Inst.  236;  Com.  Dig.  tit. 
"  Pardon,"  B. ;  9  &  10  Will.  3,  c.  32. 

/  Cur.  adv.  vuU. 

CoCKBUEN,  C.  J. — This  case  comes  before  us  under  peculiar 
circumstances.  On  the  trial  of  the  defendant  on  an  information 
by  the  Attorney-General  for  bribery,  a  witness  wlio  was  called  to 
prove  the  fact  of  his  having  received  a  bribe  from  the  defendant, 
objected  to  give  evidence,  on  the  ground  that  the  effect  of  the 
evidence  he  was  called  upon  to  give  would  be  to  criminate  him- 
self. Thereupon  the  counsel  for  the  Crown  handed  in  a  pardon 
mider  the  Great  Seal  to  the  witness,  who  accepted  it.  The  wit- 
ness, however,  still  objected  to  give  evidence,  and  the  learned 
judge  who  presided  at  the  trial,  entertaining  a  doubt  as  to  whether 
the  vritness  could  bo  properly  compelled  to  answer,  notwithstand- 
ing the  pardon,  an  arrangement  was  come  to  between  the  counsel 
on  both  sides,  with  the  sanction  of  the  judge,  that  the  witness 
should  be  directed  to  answer,  but  that  the  opinion  of  this  Court 
should  be  taken  as  to  whether  the  privilege  of  the  witness  re- 
mained, notwithstanding  the  pardon,  the  counsel  for  the  Crown 
undertaking,  in  the  event  of  the  Court  holding  in  the  affimative, 
to  enter  a  iiolle  prosequi  if  the  defendant  should  be  convicted.  We 
think  it  necessary  to  protest  against  a  repetition  on  any  future 
occasion  of  a  proceeding  which  we  believe  to  be  wholly  unprece- 
dented, it  appearing  to  us  inconvenient  and  unbecoming  that  this 
Court  should  be  c^ed  upon  to  pronounce  a  judgment  which  it  is 
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^o-        without  authority  to  enforce.    It  is  perhaps  to  be  regretted  that 
Botes.      under  such  circumstances  a  rule  lusi  should  have  been  granted. 

Probably^  had  the  rule  visi  for  a  new  trial  been  moved  for  on  this 

1861,  ground  alone,  we  should  have  refused  the  rule ;  but  the  rule  hav- 
Accompiiet-^  ^^S  ^^^^  movcd  for  on  other  grounds  as  well  as  on  this,  it  was 
ParZn-^  somewhat  improvidently  allowed  on  this  ground  also.  Now, 
Bound  to  however,  the  matter  having  been  discussed  on  a  rule  granted  by 
US9  we  think  it  best  to  pronounce  our  opinion  on  the  point  sub- 
mitted to  us,  but  we  are  anxious  to  protect  ourselves  against  the 
present  proceeding  being  drawn  into  a  precedent  or  adopted  on 
any  future  occasion.  Upon  the  first  argument  we  held  tnat  the 
pardon  took  away  the  privilege  of  the  witness,  so  far  as  regarded 
any  risk  of  prosecution  at  the  suit  of  the  Crown ;  but  it  was  ob- 
jected that  a  pardon  was  no  protection  against  an  impeachment  by 
the  Commons  in  Parliament,  and  on  this  point  the  case  was  argued 
before  us  in  the  last  term.  The  question  on  which  our  opinion 
is  now  required  is,  whether  the  enactment  of  the  third  section  of 
the  Act  of  Settlement,  the  12  &  13  WilL  3,  c  2,  ^'  that  no  pardon 
under  the  Great  Seal  shall  be  pleadable  to  an  impeachment  by 
the  Commons  in  Parliament,^'  is  a  sufficient  reason  for  holding 
that  the  privilege  of  the  witness  still  existed  in  this  case,  on  the 
ground  that  the  witness,  though  protected  by  the  pardon  against 
every  other  form  of  prosecution,  might  possibly  be  subject  to 
parliamentary  impeachment.  In  support  of  this  proposition  it  was 
urged  on  behalf  of  the  defendant  that  bribery  at  the  election  of 
members  to  serve  in  Parliament  being  a  matter  in  which  the 
House  of  Commons  would  be  likely  to  take  a  peculiar  interest,  as 
immediately  affecting  its  own  privileges,  it  was  not  impossible  that 
if  other  remedies  proved  ineffectual,  proceedings  by  impeachment 
might  be  resorted  to.  It  was  also  contended  that  a  bare  possi- 
bility of  legal  peril  was  sufficient  to  entitle  a  witness  to  protection : 
nay,  further,  that  the  witness  was  the  sole  judge  as  to  whether  his 
evidence  would  bring  him  into  danger  of  the  law,  and  that  the 
statement  of  his  belief  to  that  efiect,  if  not  manifestly  made  mala 
fide^  would  be  received  as  conclusive.  With  the  latter  of  these 
propositions  we  are  altogether  unable  to  concur.  Upon  review  of 
the  authorities,  we  are  clearly  of  opinion  that  the  view  of  the  law 
propounded  by  Lord  Wensleydale  in  Osbom  v.  The  London  Dock 
Company,  10  Ex.  701,  and  acted  upon  by  Stuart,  V.  C,  in  Side^ 
bottom  V.  Adkinsj  3  Jur.  N.S.  631,  is  the  correct  one,  and  that  to 
entitle  a  party  called  as  a  witness  to  the  privilege  of  silence,  the 
Court  must  see,  from  the  circumstances  of  the  case  and  the 
nature  of  the  evidence  which  the  witness  is  called  to  give,  that 
there  is  reasonable  ground  to  apprehend  danger  to  the  witness 
from  his  being  compelled  to  answer.  Indeed,  we  quite  agree  that 
if  the  fact  of  the  witness  being  in  danger  be  once  made  to  appear, 
great  latitude  should  be  allowed  to  him  in  judging  for  himself  of 
the  effect  of  any  particular  question,  there  being  no  doubt,  as 
observed  by  Alderson,  B.,  in  Osbom  v.  The  London  Dock  Com- 
panyy  that  a  question  which  might  appear  at  first  sight  a  very  in- 
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nocent  one,  might,  by  affording  a  link  in  a  chain  of  evidence,        ^^' 
become  the  means  of  bringing  home  an  offence  to  the  party      botss. 

answering.     Subject  to  this  reservation,  a  judge  is,  in  our  opinion,        

bound  to  insist  on  a  witness  answering,  unless  he  is  satisfied  that  ^^^^' 
the  answer  will  tend  to  put  the  witness  in  peril.  Further  than  this,  AecompliM— 
we  are  of  opinion  that  the  danger  to  be  apprehended  must  be  real  Pardon—- 
and  ap{>reciable  with  reference  to  the  ordinary  operation  of  law  in  ^f»»^^ 
the  ordinary  TK)ur8e  of  things,  not  a  danger  of  an  imaginary  and  ''~'^* 
unaabstantial  character,  havmg  reference  to  some  extraordinary 
and  barely  possible  contingency,  so  improbable  that  no  reasonable 
man  would  suffer  it  to  influence  his  conduct.  We  think  that  a 
merely  remote  and  naked  possibility  out  of  the  ordinary  course  of 
the  law,  and  such  as  no  reasonable  man  would  be  affected  by, 
should  not  be  suffered  to  obstruct  the  administration  of  justice. 
The  object  of  the  law  is  to  afford  to  a  party  called  upon  to  give 
evidence  in  a  proceeding  inter  aliosj  protection  against  being 
brought  by  means  of  his  own  evidence  within  the  penalties  of  the 
law.  But  it  would  be  to  convert  a  salutary  protection  into  a 
means  of  abuse  if  it  were  to  be  held  that  a  mere  imaginary  possi- 
bility of  danger,  however  remote  and  improbable,  was  sufficient  to 
justify  the  withholding  of  evidence  essential  to  the  ends  of  justice. 
Now,  in  the  present  case,  no  one  seriously  supposes  that  the 
witness  runs  the  slightest  risk  of  an  impeachment  by  the  House 
of  Commons.  No  instance  of  such  a  proceeding  in  the,  unhappily, 
too  numerous  cases  of  bribery  which  have  engaged  the  attention 
of  the  House  of  Commons  has  ever  occurred,  or,  so  far  as  we  are 
aware,  has  ever  been  thought  of.  To  suppose  that  such  a  pro- 
ceeding would  be  applied  to  the  case  of  this  witness  would  be 
rimply  ridiculous,  more  especially  as  the  proceeding  by  informa- 
tion was  undertaken  by  the  Attorney-General  by  the  direction  o£ 
the  House  itself,  and  it  would  therefore  be  contrary  to  all  justice 
to  treat  the  pardon,  provided  in  the  interest  of  the  proQpcution  to 
insure  the  evidence  of  the  witness,  as  a  nullity,  and  to  subject  him 
to  a  proceeding  by  impeachment.  It  appears  to  us,  therefore, 
that  tne  witness  in  this  case  was  not  in  a  rational  point  of  view  in 
any  the  slightest  real  danger  from  the  evidence  he  was  called 
upon  to  give,  when  protected  bv  the  pardon  from  all  ordinary  legal 
proceedings,  and  that  it  was  therefore  the  duty  of  the  presiding 
judge  to  compel  him  to  answer.  It  follows  that,  in  our  opinion, 
the  law  officers  of  the  Crown  are  not  bound  to  enter  a  nolle 
protequi  in  favour  of  the  defendant. 

Rule  discharged^ 
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COURT  OF  QUEEN'S  BENCH. 

June  10,  1861. 

(Before  Cockburk,  C.J.,  Wightman,  J.,  Crompton,  J., 
and  Blackburn,  J.) 

Beg.  v.  Charlesworth.  (a) 

InfarmaUan'^Pleadtng  facts  occurring  at  trial — Not  ffuiity — Double 
pleading  not  allowed  in  misdemeanor. 

On  the  trial  of  an  information  filed  by  the  Attorney 'GenerOrt^  charging 
the  defendant  vnth  bribery  at  an  election^  the  principal  witness  for  the 
prosecution  refused  to  answer  certain  questions^  and  was  committed  for 
contempt^  and  the  judge  discharged  the  jury  without  giving  a  verdict. 
The  defendant  had  pleaded  not  guilty^  and  he  now  desired  to  plead  in 
addition  the  several  matters  which  occurred  at  the  trial: 

ffeldy  that  he  could  not  do  so,  as  he  would  then  be  pleading  double,  but 
that  the  whole  facts  might  be  set  out  on  the  record,  so  that  he  might 

\    take  any  steps  he  might  be  advised  in  a  court  of  error* 

THIS  was  a  rule  calling  upon  the  defendant  to  show  cause  why 
a  plea  pleaded  by  the  defendant  in  bar  of  ftirther  proceedings 
should  not  be  taken  off  the  file. 

An  information  had  been  filed  by  the  Attorney-General,  under 
the  Corrupt  Practices  Act,  charging  the  defendant  with  bribery 
at  the  Wakefield  parliamentary  election,  and  at  the  trial  before 
Hill,  J.  one  of  the  witnesses  named  Fernandez,  who  was  called  on 
the  part  of  the  prosecution,  refused  to  give  evidence^  whereupon 
the  learned  judge  sentenced  him  to  a  fine  of  5002.,  and  committed 
him  to  prison  for  contempt  of  court,  and  the  jury  were  discharged 
from  giving  any  verdict. 

For  the  defendant  it  was  contended  that  the  prosecutor's  case 

(a)  Reported  by  John  Thoxpsov,  Esq.,  Barrister-at-Law. 
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triai. 


haying  failed^  a  verdict  ought  to  have  been  returned  for  the  de-       ^*J* 

fendantj  but  in  anticipation  of  the  information  being  again  taken  chaubs- 

down  for  trial,  an  order  was  obtained  by  the  defendant,  granting  worth. 

him  leave  to  file  a  plea  in  the  nature  of  a  plea  puis  darrein  con--  ^^ 

tinuanccy  in  order  to  raise,  as  a  defence  to  the  information,  the  — .* 

point  that  the  defendant  had   already  once   been  put  upon  his  J^^t£^ 
trial,  and  could  not  be  a  second  time  put  in  peril  for  the  same  ^^^^, 

matter.  charge  o/jury 

The  plea  of  not  guilty  still  remained  on  the  record,  and  the     ^^^^ 
following  is  a  copy  of  the  new  plea  pleaded : —  *^'' 

"  Trinity  Term,  in  the  24th  Vict.  And  now  (that  is  to  say), 
on  the  22nd  May,  in  this  same  term,  before  our  said  Lady  the 
Queen^  at  Westminster,  cometh  the  said  John  Barff  Charlesworth, 
by  the  said  Charles  Fiddey  his  attorney,  and  saith  that  the  said 
Attorney-General  for  our  said  Lady  the  Queen  ought  not  further 
to  prosecute  the  above  mentioned  information  against  him  the  said 
John  Barff  Charlesworth,  or  to  proceed  to  the  trial  of  the  said  issue 
above  joined,  because  he  says  that  heretofore' (to  wit)  on  the  7th 
day  of  March,  1861,  at  York,  in  the  county  of  York,  at  the  assizes 
then  and  there  holden  in  and  for  the  stud  county,  before  the  Hon. 
Sur  Hugh  Hill,  Knight,  and  the  Hon.  Sir  Henry  Singer  Keating, 
Knight,  justices  of  our  Lady  the  Queen,  duly  assigned  to  take 
the  assizes  in  and  for  the  said  city,  the  jurors  of  the  jury  aforesaid, 
being  then  and  there  called,  did  then  and  there  come :  thereupon 
WilUam  Howson,  Joseph  Hunter,  Stephen  Cattley,  Peter  White- 
ley,  Samuel  Roberts,  Thomas  Cass,  Botterill  Johnson,  William 
Suraden,  Foster  Shaw,  Tom  Holdsworth,  George  Holdsworth,  and 
George  Goody  Kemp,  twelve  of  the  jurors  last  aforesaid,  were 
then  and  there  duly  called,  and  did  then  and  there  duly  answer  to 
their  names  respectively,  and  were  then  and  there  duly  sworn  and 
empanelled  to  try  the  issue  above  knit  and  joined  between  our 
sovereign  Lady  the  Queen  and  the  said  John  Barff  Charlesworth. 
And  the  said  jurors  so  sworn  and  empanelled  were  then  and  there 
duly  charged  with  the  said  John  !Barff  Charlesworth,  who  was 
then  and  there  duly  given  in  charge  to  the  last-mentioned  jurors 
80  sworn  and  empanelled  as  last  aforesaid,  and  Sir  William 
Atherton,  Knight,  her  Majesty's  Solicitor-Geneml,  as  counsel  for 
and  on  behalf  of  our  Lady  the  Queen,  who  then  and  there  pro- 
secuted for  our  said  Lady  the  Queen  in  that  behalf,  did  then  and 
there  produce  divers  (to  wit)  eight  witnesses  for  and  on  behalf  of 
our  said  Lady  the  Queen,  who  were  then  and  there  duly  sworn, 
and  then  and  there  gave  evidence  to  the  said  court  and  the  said 
'ury  so  sworn  and  empanelled  and  charged  with  the  Siiid  John 
Barff  Charlesworth  as  aforesaid,  touching  the  said  supposed  mis- 
demeanors above  laid  to  his  charge.  And  the  said  John  Barff 
Charlesworth  further  says,  that  after  the  said  jurors'  were  so 
charged  with  the  said  John  Barff  Charlesworth,  and  during  the 
trial  of  the  said  issue,  Jos^  Louis  Fernandez,  one  of  the  said 
witnesses  for  and  on  behalf  of  our  said  Lady  the  Queen,  refused 
to  answer  a  certain  question  put  to  him  by  the  counsel  for  and  on 
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^^'        behalf  of  our  said  Lady  the  Queen ;  whereupon  the  said  Sir  Hugh 

Ghablbs-     Hill,  one  of  the  said  justices,  having  delivered  his  opinion  that  the 

woBTH.      said  Jos6  Louis  Fernandez  was  bound  by  law  to  answer  the  said 

^^        question,  and  he  still  refused  to  answer  the  same,  the  counsel  for 

'       our  said  Lady  the  Queen  declined  further  to  proceed  with  the 

Plea  puis     trial  of  the  said  issue,  and  called  upon  the  said  justice  to  discharge 

i^uemZ^l^  the  said  jurors  from  giving  any  verdict  thereon,  against  which  the 

charge  of  jury  Baid  JohnBarffCharlesworth,  by  his  counsel  in  that  I3ehalf,  protested 

oa  a  former    and  objected,  and  requested  the  said  justice  to  proceed  with  the 

^^  trial  of  the  said  issue,  so  that  the  jurors  aforesaid  might  deliver 
their  verdict  thereon,  which  the  said  justice  refused  to  do ;  and 
thereupon  the  said  justice  then  and  there  for  the  reason  aforesaid, 
and  for  no  other  cause  whatever,  without  the  consent  and  against 
the  will  of  the  said  John  Barff  Charlesworth,  discharged  the  said 
jurors  of  the  said  John  Barff  Charlesworth,  and  from  declaring  or 
giving  their  verdict  on  the  said  issue.  And  this  the  said  John 
Barff  Charlesworth  is  ready  to  verify,  &c. ;  whereupon  he  pravs 
judgment,  and  that  he  may  be  dismissed  by  the  court  here  of  the 
premises  in  the  said  information  mentioned,  and  be  acquitted 
thereof  and  go  thereof  without  day,  and  that  the  same  may  not  be 
further  prosecuted  against  him  the  said  John  Barff  Charlesworth, 
&C.*; 

Sir  F.  Kellj/y  {Bovilly  Mellisli  and  Maule  with  him)  now  showed 
cause. — The  question  is  a  most  important  one,  and  amounts  to 
this:  shall  trial  by  jury  be  taken  away  and  the  power  of  deter- 
mining the  prosecution  be  vested  in  the  judge?  The  Crown 
should  either  traverse  the  plea  if  untrue  in  point  of  fact,  or  reply 
to  it,  or  demur  ^o  it,  so  that  the  opinion  of  the  court  might  be 
obtained  whether  the  plea  was  a  valid  one  or  not,  and  then  the 
question  might  be  afterwards  taken,  if  necessary,  to  the  court  of 
error.  This  is  in  effect  a  plea  puis  darrein  continuance^  it  is  a  right 
of  the.  subject  to  raise  the  question  of  the  discharge  of  the  jury  by 
this  plea:  {Conway  and  Lynch  ^^  The  Queen,  1  Cox  Crim.  Cas. 
210,  7  Ir.  L.  Rep.  149.)  There  the  prisoners  were  put  upon  their 
trial  for  felony,  and  the  jury,  not  being  able  to  agree,  were  dis- 
charged, they  were  tried  a  second  and  a  third  time,  and  on  the 
third  trial  a  plea  of  the  discharge  of  the  jury  was  put  upon  the 
record.  [Crompton,  J. — If  the  defendant  pleads  this  in  bar,  he 
cannot  plead  it  without  withdrawing  his  plea  of  not  guilty;  other- 
vrise  he  would  be  pleading  double,  which  cannot  be  done  in  a 
criminal  case.]  We  need  not  abandon  the  plea  of  "  not  guilty ;" 
it  was  not  done  in  Conway  and  Lynch  v.  The  Queen.  [Black- 
burn, J. — There  the  counsel  waived  all  objection  as  to  form. 
Crompton,  J. — It  is  a  plea  in  bar  in  consequence  of  something 
happening  after  the  prosecution ;  it  prays  judgment  of  acquittal. 
I  think  the  Crown  here  is  taking  the  proper  course.  In  Conway 
and  Lynch  v.  The  Queen^  Crampton,  J.  complained  that  the 
plaintiffs  in  error  had  pleaded  double.]  No ;  all  he  objected  to 
was  that  the  plea  itself  was  double.  Error  in  mere  form  is  amend- 
able; the  question  here  is  one  of  substance,  whether  this  plea  is 
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Readable  at  all.    Notice  has  been  given  to  the  Crown-office>  the       ^^' 
Treasury  and  the  Associate,  to  produce  the  record,  which  ought  to    chaw^m- 
oontain  an  entry  of  the  discharge  of  the  jury,  and  the  reason  for      worth. 
that  discharge.     [The  Solicitor-General — This  is  a  record  of  this        -— 
court*  and  entries  will  be  made  on  it  as  on  a  record  at  Nisi  Prius ;         ^   ' 
at  present  only  minutes  are  prepared,  from  which  the  record  will    pua  puit 
be  made  up  hereafter.    Blackburn,  J. — ^I  certainly  thought  that  .^^"'''^J'?: 
in  a  misdemeanor  the  defendant  could  not  plead  double,  but  if  he  *Sa^/.^^ 
deaired  to  plead  a  special  plea  in  bar,  he  must  withdraw  his  plea  <m  a  former 
of  **not  guilty.*']    In  felony  a  man  may  plead  autrefois  acquit,  and       ''^ 
also  plead  over ;  this  partakes  somewhat  of  autrefois  acquit,  and 
also  of  a  plea  puis  darrein  continuance,  but  it  is  not  exactly  either. 
He  referred  to  R  v.  Newton,  3  Car.  &  K.  88.    [Cockbubn, 
C.  J. — You  must  try  the  whole  record :  this  is  analogous  to  autre- 
fois acquit     You  are  proposing  to  do  what  you  could  not  do  if 
there  had  been  an  acquittal;   why  should  you  be  in  a  better 
position  ?]     If  any  mode  can  be  suggested  to  obtain  the  opinion  of 
the  court  before  proceeding  to  trial,  the  defendant's  object  will  be 
attained.    In  the  case  of  Reg.  v.  Davisonj  8  Cox  Crim.  Cas.  360| 
2  Fost.  &  Fin.  250,  the  jury  not  being  able  to  agree  were  dis- 
charged, and  the  indictment  was  removed  to  the  Central  Criminal 
Court  by  certiorari.     In  WhitbreatTs  case,  30  Car.  2,  there  was  an 
indictment  against  three,  and  the  case  was  only  proved  as  against 
one ;  the  judges  discharged  the  jury  as  to  the  two,  in  order  that  the 
case  against  them  might  be  amended,  and  they  were  afterwards 
convicted.     The  record  is  not  in  the  power  of  the  defendant. 
[WiGHTMAN,  J. — It  can  be  made  perfect  before  the  trial.    CocK- 
BUBNy  C.  J. — Are  you  agreed  upon  the  facts?    The  Solidtor- 
General — The  facts  are  correctly  set  out  in  the  plea,  but  not  with 
flofficient  fulness.]     The  whole  facts  should  appear  upon  the  record, 
80  that  defendant  may  take  it  to  the  court  of  error,  which  cannot 
be  done  till  there  is  a  final  judgment.[   Cockburn,  C.  J. — If  you 
had  leave  to  plead  this  plea,  it  could  only  be  on  the  distinct  under- 
standing that  the  plea  of  not  guilty  was  withdrawn.]     That  is 
assuming  that  the  pleadiug  is  double.     Chitt.  Pleading ;  Hawkins, 
P.  C;  and  2  Beeves'  Hist,  of  English  Law,  267;  3  lb.  233, 
wero  also  cited. 

The  SoHeiior-General,  Overend,  Monk,  Cleasby  and  Welsby^ 
eODtra,  were  not  called  on. 

Cockbubn,  C.  J. — I  am  of  opinion  that  the  rule  to  take  this 
plea  off  the  file  ought  to  be  made  absolute.  This  plea  cannot  be 
allowed  to  remain  on  the  record  as  it  now  stands.  The  first 
objection  is,  that  the  record  would  then  show  a  double  defence,  or 
that  which  would  amount  to  it,  which  cannot  be  done.  It  has 
been  laid  down  on  high  authority^  that  a  plea  of  this  nature  can- 
not be  pleaded  to  a  misdemeanor.  I  think  the  proper  mode  will 
be  to  have  the  facts  entered  upon  the  record,  and  then  the  de- 
fendant may  take  what  advantage  he  can  of  them.  The  Solicitor- 
General,  as  I  understand,  makes  no  objection  to  adopt  the  facts  as 
stated  in  the  plea,  and  when  they  are  amplified  and  set  out  on  the 
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^^'        record,  the  defendant  will  have  every  opportunity  of  taking  any 

Charles-     advantage  he  may  derive  from  them.     I  think  the  pleading,  as 

woBTH,      proposed;  would  be  bad  for  duplicity ;  there  ought  not  to  be  a 

"TZZ:        statement  on  the  record  and  a  plea  setting  out  the  same  facts. 

'       Whatever  advantage  defendant  can  take,  be  ought  to  take  in  a 

Pleapvis  court  of  crror,  and  not  as  a  mere  matter  of  pleading.  The  plea, 
t^^-^DU.  therefore,  cannot  be  allowed,  but  the  defendant  can  have  the  facts 
charge  of  jmy  UDou  the  rccord^  and  can  then  take  such  steps  as  he  may  be 

on  a  /ormer    aavised. 

*'^'  WiGHTMAN,  Crompton,  and  Blackburn,  JJ.  concurred. 

Fiddeyy  attorney  for  defendant. 

Rule  absolute. 


COURT  OF  QUEEN'S  BENCH 

June  22,  24,  25  and  26,  1861. 

(Before  Cockburn,  C.J.,  Wightman,  J.,  Crompton,  J., 
and  Blackburn,  J.) 

Reg  v.  Charlesworth.  (a) 

Abortive  trial^^Miademeanor — Discharge    of  jury  without    verdict — 
Second  trial — Autrefois  acquit — Error, 

On  tlie  trial  of  an  information  filed  by  the  Attorney-  General  under  the 
Corrupt  Practices  Act,  charging  the  defendant  with  bribery  at  a 
parliamentary  jeleetion,  the  principal  witness  for  the  prosecution  refused 
to  answer  certain  questions,  and  was  committed  for  contempt  of  court, 
and  the  judge  discharged  the  jury  without  giving  a  verdict. 

The  Court  discharged  a  rule  nisi  calling  on  the  Crown  to  show  cause 
why  judgment  should  not  be  entered  for  tlie  defendant,  and  that  he  be 
dismissed  and  discharged  frgm  the  premises  and  depart  without  any 
day,  and  why  the  award  of  jury  process  and  all  other  proceedings  for 
a  second  trial  should  not  be  stayed. 

AN  information  had  been  filed  by  the  Attorney-General,  under 
the  Corrupt  Practices  Act,  charging  the  defendant  with 
bribery  at  the  election  for  a  member  of  Parliament  for  Wakefield, 
and  at  the  trial,  before  Hill,  J.,  one  of  the  witnesses  named 
Fernandez,  who  was  called  on  behalf  of  the  prosecution,  refused 

(a)  Beporte  bj  Joan  TaoMFaozr,  Esq.,  Barrisker-at-Law. 
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to  give  evidence,  whereupon  the  learned  judge  fined  him  and       Kto. 
committed  him  to  prison  for  contempt  of  court,  and  the  jury  were    carurs. 
discharged  from  giving  a  verdict  worth. 

Subsequently  the  court  refused  to  allow  the  defendant  to  plead       - — 
those  facts,  but  directed  that  they  should  be  set  out  on  the  record.       _^' 
The  defendant  then  obtained  a  rule,  calling  on  the  Crown  to  show  Discharge  of 
cause  why  judgment  should  not  be  entered  for  the  defendant,  that  jvry  wthmn 
he  be  dismissed  or  dischai^ed  of  and  from  the  premises  in  the  in-     ^^eo^ 
formation  in  this  prosecution  specified  and  charged  upon  him,  and 
that  he  depart  without  day  in  that  behalf,  and  why  the  award  of 
jury  process  and  all  other  proceedings  in  this  prosecution  should 
not  be  stayed. 

The  Solicitor-General^  Overend,  Cleasby  and  Welsby  showed 
cause  on  behalf  of  the  Crown,  and  Sir  F,  Kelly,  Bovilly  Mellishy 
and  Maule  supported  the  rule.  Authorities  cited: — KinlocKs 
case,  Foster's  C.  C.  16 ;  R.  v.  Wade,  1  Moo.  C.  C.  86 ;  18  State 
Trids,  414  (1698);  Conway  and  Lynch  v.  The  Queen,  1  Cox, 
Crim.  Cas.  210;  7  Ir.  L.  Rep.  149,  169 ;  Newton's  case,  13  Q.  B. 
716,  721,  722,  733;  Reg.  v.  Davison,  8  Cox,  Crim.  Cas.  360;  2 
Pos.  &  Fin.  250 ;  Co.  Litt.  227  e ;  4  Bla.  Com.  360 ;  Ferrar's  case, 
Sir  T.  Eay.  84  (15  Car.  2);  2  Hale's  P.  C.  294;  Doctor  and 
Student,  271 ;  R.  v.  Edwards,  Rus.*&  Ry.  224;  R.  v.  Stevenson^ 

Leach,  C.  C.  546;  R.  v.  Stalverty  Id.  620;  R.  v.  Jane  D ,  1 

Vent  69  (22  Car.  2) ;  R.  v.  Stohesy  6  Car.  &  P.  151 ;  2  Bac.  Abr. 
"Error;"  Metcalfe's  case,  11  Co.  70;  2  Lilly's  Entries,  489;  R. 
V.  WcUson,  3  Ld.  Raym.  489;  Vent.  489;  4  Hawk.  P.-C.  459; 
Beckham  v.  Knight^  7  Dowl.  409;  Garden  v.  General  Cemetery 
Company^  7  Dowl.  425 ;  Campbell  v.  Reg.  2  Cox  C.  C.  476 ;  7 
State  Trials;  Whitbread  v.  Fenwicky  Foster  C.  C.  30;  Kelyng, 
25 ;  Gardner's  case,  lb.  46,  47 ;  Jones  and  Bever,  lb.  52 ; 
Foster  C.  L.  25,  26,  30;  2  Hallam's  Constitutional  His- 
tory, 575;  3  lb.  10;  Bac  Abr.  "Juries,"  G.,  "How  to 
be  Kept  and  Discharged ;"  R.  r.  Gould,  3  Burn's  J.  P. 
395 ;  Co.  Litt  227 ;  Campbell  v.  Reg.  2  Cox  C.  C.  476 ;  R.  v. 
Perkins,  Carth.  465 ;  R.  v.  Jefs,  2  Str.  984;  R.  v.  Neville,  Fos. 
76;  Swan  v.  Jefries,  18  State  Trials,  1197-8 ;  R.  v.  Edwards,  4 
Taunt.  309,  311;  R.  v.  fVade,  1  Moo.  C.  C.  86;  Stone's  case, 
1794;  Hardy's  case,  1796 ;  C.  L.  P.  A.  1854,  s.  19;  R.  v.  Wett- 
bom,  6  Jur. ;  R.  v.  Bourne,  7  Ad.  &  EL  58 ;  A  v.  Trafford,  8 
Bing.  204;  Campbell  v.  5.  11  Q.  B.  799;  Tavemer's  case,  3  Bui. 
173;  Livingstone's  csLsey  Yent  97;  Lord  Delamere's  case,  4  State 
Trials ;  Home  Took^s  case,  25  State  Trials;  Lord  George  Gordorls 
24  State  Trials. 

CocKBUBN,  C.  J. — I  am  of  opinion  that  this  rule  must  be  dis* 
charged.  I  adhere  to  the  view  expressed  by  the  Court  in  the 
course  of  the  argument,  that  if  we  could  see  our  way  clearly  to 
the  conclndion  that  the  learned  Judge,  in  discharging  the  jury  in 
this  case,  had  exceeded  the  limits  of  his  judicial  authority,  and  also 
could  see  that  the  discharge  of  the  jury  operated  virtually  as  an  ac- 
quittal of  the  defendant,  the  Court  ought  not  to  allow  its  process  to 
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^■^        be  further  issued  with  the  view  to  the  prosecution  of  a  second 

CHi^LBs-    ^"^9  ^^^  ought  to  make  this  rule  absolute  to  enter  final  judgment 

woBTH.      for  the  defendant,  notwithstanding  that  course  might  place  the 

~"        Crown  in  a  more  disadvantajgeous  position  with  reference  to  the 

'       bringing  error  upon  such  judgment  of  this  court.    But  I  am 

J>iickaye  f(f  equally  dear  that,  unless  the  court  can  see  its  way  conclusively 
'^^J.^^^  to  that  result,  it  ought  not  to  interfere  in  the  present  stage  of  the 
E§itA  of.  pn)ceedin^8,  but  ought  to  leave  the  defendant,  if  on  the  second 
trial  he  snould  have  the  misfortune  to  be  found  guilty,  to  move 
in  arrest  of  judgment  or  bring  his  writ  of  error  as  he  may  be 
advised.  Two  questions  present  themselves — the  one  whether 
the  leajrned  Judge  had  authority  to  discharge  the  jury  under  the 
circumstances  of  this  case ;  the  second,  whether  the  eiSect  of  that 
discharge  of  the  jury,  if  done  without  authority,  entitles  the  de- 
fendant at  once  to  the  judgment  of  this  court  that  he  go  without 
day.  Upon  neither  of  those  propositions  is  my  mind  at  the 
present  moment  in  that  state  of  conviction  and  certainty  that  I 
feel  that  the  court  ought  to  interpose  in  the  manner  prayed.  On 
the  contrary,  I  am  bound  to  say,  although  I  by  no  means  desire 
that  this  should  be  considered  to  have  the  character  of  a  definite 
opinion  and  judgment,  that  the  present  inclination  of  my  mind  is 
adverse  to  the  defendant  upon  both  those  points.  In  the  first 
place,  with  reference  to  the  question  of  the  authority  of  the 
judge  to  discharge  the  jury,  I  think  it  is  impossible,  after  the 
argument  that  we  have  heard,  and  the  authorities  which  have 
been  brought  to  our  notice,  not  to  feel  that  the  law  is,  to 
a  certain  extent,  in  an  unsatisfactory  condition.  I  apprehend 
that  in  no  part  of  our  procedure  has  the  practice  of  the  courts 
more  fluctuated  than  with  reference  to  the  question  of  the  dis- 
charge of  juries  on  criminal  trials.  If  we  go  back  to  my 
Lord  Coke  we  shall  find  him  stating,  in  the  most  positive  and 
unqualified  terms,  that  a  jury  once  sworn  and  charged  in  the 
case  of  life  or  member  oannot  be  discharged  by  the  court  or 
any  other,  but  must  give  a  verdict.  Now  it  is  plain  that  that 
does  not  embrace  several  of  those  cases  in  which  it  is  admitted  on 
all  hands  that  a  jury  may,  according  to  modern  practice,  be  di&- 
charged.  My  Lord  Coke  takes  hotice  neither  of  the  case  of  the 
death  of  a  juryman,  nor  of  the  illness  of  a  juryman,  rendering  it 
imperatively  necessary  that  the  trial  should  be  stopped.  It  was 
pointed  out,  indeed,  by  Mr.  Mellish,  in  his  most  lucid  and  able 
argument,  that  my  Lord  Coke  must  be  considered  as  not  compre- 
hending that  case,  simply  because  the  jury  would,  ipso  factOy  be 
discharged,  in  such  cases,  by  the  mere  force  of  circumstances,  in- 
asmuch as  either  by  death  or  by  such  illness  as  rendered  his  de- 
parture from  the  court  a  matter  of  absolute  necessity  the  jury 
would  be  reduced  below  the  lawful  number,  and  would,  therefore, 
be  dissolved.^  But  it  must  further  be  observed  that.  Lord  Coke 
takes  no  notice  of  cases  in  which  it  is  admitted  now  that  a  jury 
would  be  properly  disoharped,  as  in  the  case  of  a  discharge  at  the 
desire  of  the  accused  with  the  assent  of  the  prosecution,  or  the 
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case  (one  now  of  every  day  occurrence),  of  a  jury  being  discharged 
on  account  of  the  impossibility  of  their  agreeing  to  tneir  verdict. 
And,  indeed,  if  we  go  back  to  the  period  at  which  Lord  Coke 
wrote,  the  earlier  period  of  our  law,  one  sees  that  the  very  object 
of  the  coercion  to  which  juries  wece  subjected  in  those  times  was 
to  enforce  by  duress^  if  necessary,  the  unanimity  of  verdict  which 
the  law  required.  Hence  the  practice  of  even  taking  juries  in 
carts  to  the  confines  of  the  county,  keeping  them  together  for  the 
purpose  of  compelling  them  to  give  a  verdict,  at  however  much  of 
personal  inconvenience,  sacrifice,  and  suffering,  and  not  discharg- 
ing them  until  the  commission  of  the  learned  judge  was  at  an  end, 
by  his  ceasing  to  be  within  the  confines  of  the  county  to  which  he 
had  been  sent.  If  then  this  was  the  law  at  the  time  Lord  Coke 
wrote,  certainly  the  law  has  undergone  many  most  important 
changes  at  later  periods.  But  I  think  it  may  perhaps  be  ques- 
tioned, notwithstanding  the  authority  of  that  great  name,  whether 
my  Lord  Coke  was  well  warranted  in  laying  down  the  law  in  the 
positive  form  in  which  he  stated  it ;  for  if  we  look  to  the  passage 
m  Doctor  and  Student  which  was  referred  to  in  the  course  of  the 
argument,  if  we  look  to  what  was  stated  at  the  conclusion  of  the 
report  of  ManselTs  case,  in  Anderson,  it  would  certainly  lead  one 
strongly  to  surmise  that  a  different  practice  existed  in  the  courts 
anterior  to  the  day  at  which  Lord  Coke  wrote.  And  it  is  observ- 
able that  he  founds  his  doctrine  on  the  authority  of  a  single  case, 
and  I  think  it  is  impossible  not  to  believe  that  Foster,  J.,  was 
perfectly  right  when  he  said  that  that  case  did  not  warrant  the 
conclusion  at  which  Lord  Coke  had  arrived.  At  all  events  it 
would  seem  that  at  a  very  short  period  after  Lord  Coke  wrote* 
the  doctrine  thus  laid  down  by  him  in  the  second  and  third  Insti- 
tutes was  not  recognised  as  the  true  doctrine  by  the  judges  at  the 
time  to  which  I  have  referred,  for  we  find,  from  the  explicit  state- 
ment of  Lord  Hale,  who  wrote  within  a  comparatively  recent 
period  after  the  publication  of  Coke's  Institute,  that  the  practice 
not  only  at  the  great  Criminal  Court  of  this  country,  the.  Old 
Bfdley,  but  upon  the  circuits,  was  directly  contrary  to  the  doctrine 
laid  down  by  Lord  Coke,  and  that  both  at  the  Old  Bailey  and  on 
the  circuits  it  was  the  habit  and  practice  of  the  judges,  in  cases 
where  the  prosecution  appeared  about  to  break  down  from  failure 
of  proof,  to  discharge  the  jury  in  order  that  an  opportunity  might 
be  afforded  of  supplying  the  deficiency.  One  of  two  things— 
either  die  propositions  of  Lord  Coke  on  this  subject  were  not 
considered  oy  the  judges  who  immediately  followed  him  as  the 
true  exposition  of  the  law,  or  else  this  was  considered  not  a  rule 
of  positive  law,  but  simply  of  practice  and  procedure,  subject  to 
variation  by  the  authority  vested  in  the  courts  of  this  country  to 
regulate  their  own  practice ;  because  it  is  quite  clear,  and  there 
can  be  no  doubt  about  it,  that  that  which  has  been  ascribed  in  the 
course  of  this  argument,  and  elsewhere,  to  a  tyrannical  and  op- 
pressive practice  which  arose  in  the  time  of  the  Stuarts,  was  m 
fact  a  practice  which  existed  for  many  years  anterior  to  the  time 
when  its  abuse  caused  it  to  be  brought  into  question.    For  there 
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Rbo*       can  be  no  doubt  that,  although  by  Chief  Justice  Scroggs  and  his 

CrTARLK»-    fellow-justices  in  the  case  of  fVhiibread  and  Fenwick,  to  which  so 

WORTH,      much  allusion  was  made  in  the  course  of  the  argument,  this  prac- 

■—       tice  of  discharpng  juries  for  the  purpose  of  furthering  the  ad- 

.'       ministration  of  justice  and  preventing  its  frustration  was  converted 

Discharge  of  into  an  engine  of  party  and  political  oppression,  yet  when  after- 
■'"wrS^^*  wards  Whitbread  and  Fenwick  were  a  second  time  put  on  their 
Effect  of,  ^^^  ^^  '^  ^  ^^^^  mistake  to  say  that  even  Scroggs  and  his  asso- 
ciates wrested  or  violated  the  law ;  they  only  held  that  to  be 
.  the  law  which,  according  to  Lord  Hale,  had  been  for  many  years 
before  by  the  most  virtuous  judges,  himself  among  the  number, 
treated  as  the  law  and  administered  as  such.  But  I  can  quite 
understand  this,  that  in  consequence  of  the  scandalous  abuse  of 
this  judicial  power  and  discretionary  authority  as  an  instrument  of 
tyrannical  oppression  in  such  a  case  as  the  one  to  which  I  have 
been  referring,  the  judges  would  consider  whether  the  benefit  to 
be  obtained  in  preventing  the  occasional  defeat  of  justice,  owing 
to  defective  evidence  by  the  postponement  of  a  trial,  was  not 
bought  at  too  dear  a  cost,  seeing  the  abuses  to  which  such  a 
practice  was  liable  to  be  exposed,  and  therefore  came,  no  doubt, 
the  consideration  of  the  judges  among  themselves,  to  which  Lord 
Holt  referred  when  in  Perldni  case  he  stated  the  law  as  the 
judges  had  agreed  that  it  should  in  future  be  administered.  Whe- 
ther that  was  upon  a  consideration  of  the  authorities  and  a  pre- 
ference of  mv  Lord  Coke's  view  to  that  which  had  been  adopted 
in  the  perioa  which  elapsed  between  his  time  and  Lord  Hale's 
time,  and  the  time  of  the  Revolution,  I  know  not,  or  whether  it 
was  a  matter  of  arrangement  among  themselves  as  a  matter  of 
policy  and  expediency — it  is  difficult  to  say.  It  may  have  been 
either.  There  is  a  great  deal  to  be  said,  I  think,  on  both  sides  of 
the  question.  As  Lord  Hale  points  out,  it  is  a  grave  and  a 
lamentable  thing,  a  great  scandal  sometimes  as  well  as  a  lament- 
able thing,  that  from  some  defect  of  evidence  which  ought 
to  have  been  forthcoming,  and  which  probably,  by  a  postpone- 
ment, might  easily  be  supplied,  notorious  criminals  escape  the 
punishment  which  ought  to  await  them,  it  being  plain  that  a 
single  case  of  escape  from  punishment  upon  manifest,  although  not 
legally  proved  guilt,  is  of  the  most  mischievous  consequence,  one 
such  escape  operating  to  encourage  others  to  commit  crimes 
infinitely  more  than  the  conviction  and  punishment  of  many  guilty 
men  will  operate  to  deter  them  from  so  doing.  But,  on  the  other 
hand,  there  can  be  no  doubt  that  it  may  in  many  instances  become 
the  means  of  imposing  great  hardship  and  oppression  upon  the 
prisoners,  especially  of  the  lower  class,  as  such  persons  generally 
may  find  means  on  a  single  occasion  to  obtain  legal  assistance,  and 
the  presence  of  witnesses  who  could  speak  to  their  innocence,  and 
on  the  second  occasion  might  want  means  to  provide  those  advan- 
tages. Therefore,  I  think,  on  the  balance  of  good  or  evil,  the  law 
or  practice,  call  it  which  you  please,  established  after  the  Revolu* 
tion,  and  which  has  existed  from  that  time  to  the  present,  is  on  the 
whole  by  far  the  better  one,  and  the  one  which  ought  to  be  adhered 
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to.  The  question  i8,  however,  whether  it  is  a  rule  of  positive  law, 
or  whether  it  is  one  of  practice;  and  then  arises  the  question 
whether  it  is  open  to  exception^  and  whether  the  present  case 
would  come  within  any  such  exception.  What  I  am  at  the  pre- 
sent moment  pointing  out  is,  that  the  law  has  fluctuated^  and  has 
been  differently  stated  at  different  periods ;  for  even,  as  stated  by 
Lord  Holt,  as  the  resolution  of  the  collective  judges  of  England^ 
it  is  quite  plain  that  that  statement  of  the  law  is  no  longer  con* 
formable  to  the  practice  which  has  prevailed  at  subsequent 
periods;  for  Lord  Holt  states  these  three  propositions — that  in 
capital  cases  a  juror  cannot  be  withdrawn  though  all  parties  con- 
sent to  it ;  that  in  criminal  cases  not  capital  a  juror  may  be  with- 
drawn if  both  parties  consent,  but  not  otherwise ;  that  in  all  civil 
cases  a  juror  cannot  be  withdrawn  but  by  the  consent  of  all 
parties.  Now,  the  first  proposition  was  overruled  in  the  case  so 
much  adverted  to — KinlocKs  case — because  there  the  prisoner 
desired  it  and  the  Crown  assented  to  it  I  see  no  difference 
between  the  case  of  the  prisoner  desiring  it  and  the  Crown  assent- 
bg,  and  the  case  of  the  Crown  desiring  it  and  the  prisoner  con- 
senting, if  the  prisoner  considers  that  the  postponement  of  the 
trial  and  the  discharge  of  the  jury  will  operate  to  his  benefit.  I 
cannot  understand  a  principle  such  as  that  contended  for  on  the 
part  of  the  defendant,  that  there  shall  be  this  authority  if  the 
prisoner  initiates  the  application  and  the  Crown  consents  to  it,  and 
that  there  shall  not  be  the  same  authority  if  the  Crown  initiated 
it  and  the  prisoner  for  his  own  purposes  and  convenience  assented 
to  the  proposition ;  but  the  proposition  as  found  in  Lord  Holt 
would  embrace  the  case  which  actually  arose  in  KivlocKa  case, 
because  there  was  the  consent  of  both  parties.  But  besides  that 
he  goes  on  to  say  that,  in  criminal  cases  not  capital,  a  juror  may 
be  withdrawn  if  both  parties  consent,  but  not  otherwise ;  and  so 
in  civil  cases.  That  entirely  excludes  the  case  of  necessity.  It 
excludes  the  case  which  I  may  call  a  case  of  quad  necessity^ 
where  the  jury  is  discharged  in  consequence  of  their  not  being  able 
to  agree.  It  is  said,  however,  that  that  is  a  case  of  necessity  too. 
I  do  not  agree  in  that  proposition.  If  by  necessity  you  mean,  as 
was  argued  for,  physical  necessity — that  is,  that  the  jury,  from 
inability  any  longer  to  discharge  their  functions  of  jurymen,  must 
be  discharged,  because  it  would  be  an  inhuman  practice  to  keep 
them  together  any  longer — there  are  many  cases  in  which  we  now 
discharge  juries  where  that  state  of  torture  does  not  arise,  and  I 
understand  even  Sir  Fitzroy  Kelly  to  admit  that  if  a  judge  be- 
comes satisfied  that  the  difference  of  opinion  among  the  jury  is 
permanent,  and  that  there  is.  no  hope  of  their  being  brought  to 
unanimity,  a  judge  has  then  authority  to  discharge  them.  I  en- 
tirely agree  in  that.  It  is  not  necessary  that  you  should  wait, 
and,  on  the  contrary,  you  ought  not  to  wait,  until  the  jury  are 
exposed  to  the  distress  which  arises  from  exhaustion  or  prostrated 
strength  of  body  and  mind,  or  until  you  have  the  chance  of  con- 
fidence and  conviction  being  sacrificed  for  the  sake  of  personal 
VOL.  rx.  B 
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Kko.       convenience  and  to  be  relieved  from  suffering.    Our  ancestors 

Ghaslbs-    s^em  to  have  thought  differently.    They  seem  not  to  have  cared 

WORTH.      by  what  means  unanimity  was  secured  so  long  as  it  was  secured ; 

ififT       ^^^  ^  think  in  our  time  that  doctrine  would  not  be  entertained  or 

.*       acted  upon  by  any  one.     Therefore  I  say  the  statement  of  the 

JHacharge  of  law  as  laid  down  by  Lord  Holt  is  not  in  conformity  with  modem 
ji»Tf^^i  views  upon  the  subject.  Then  we  have  a  third  statement  of  the 
^ed  of,  1^^  ^^  Blackstone's  Commentaries,  that  the  jury  cannot  be  dis* 
charged,  unless  in  cases  of  evident  necessityi  until  they  have 
given  in  their  verdict.  There  again,  I  say,  that  is  not  a  true  or 
correct  exposition  of  the  law  as  practised  in  our  day.  We  do  take 
on  ourselves  without  the  consent  of  parties,  both  in  criminal  and 
civil  cases,  when  we  find  a  jury  have  given  a  case  all  the  attention 
they  can  bestow  on  it,  that  they  have  fully  considered  it  and  that 
they  cannot  agree — we,  when  satisfied  that  that  is  the  true  state 
of  the  facts,  do  take  on  ourselves  to  discharge  juries ;  and  I  trust 
that  no  judge  will  slirink  from  taking  that  course,  because,  as  I 
said  before,  neither  ought  the  jury,  if  they  cannot  conscientiously 
bring  themselves  to  an  unanimous  view  of  the  subject,  to  be  ex- 
posed to  personal  suffering,  in  order  to  obtain  that  unanimity,  nor 
ought  the  parties  to  be  exposed  to  the  danger  of  a  verdict  which 
is  not  the  result  of  the  true  conviction  of  those  who  are  to  decide 
the  case,  but  the  result  of  the  suffering  of  those  who  cannot  en- 
dure the  inconvenience,  and  who  must  give  way  to  those  who 
happen  to  be  stronger  in  mind  or  body  than  themselves.  At  the 
same  time,  while  I  cannot  but  point  out  these  fluctuations  in 
the  law,  I,  as  I  have  already  said,  entirely  concur  in  this,  that 
looking  at  it  upon  the  whole,  the  doctrine  or  the  rule,  whether  of 
law  or  of  practice  I  care  not,  that  a  jury  shall  not  be  discharged 
at  the  instance  of  the  prosecutor,  in  order  to  enable  him  to  obtain 
evidence  of  which  at  the  trial  there  appears  to  be  a  failure,  is  a 
sound,  salutary  rule,  and  one  that  ought  not  to  be  departed  from. 
Whether  it  be  positive  law,  or  whether  merely  a  regulation  of 
practice  made  by  the  judges  in  the  time  of  Lord  Holt,  is  to  me  a 
matter  of  comparative  indifference :  it  has  been  the  uniform  prac- 
tice of  the  judicial  authorities  of  this  country  from  that  time  to 
the  present,  and  I  take  it  that  a  rata  praxis  like  that  becomes 
substantially  a  part  of  the  law,  and  that  no  judge  or  body  of  judges 
ought  to  depart  from  it,  and  if  it  is  found  inexpedient,  with  a  view 
to  the  administration  of  justice  with  reference  to  those  results  that 
Lord  Hale  adverts  to,  it  should  be  the  act  of  the  Legislature  by 
which  such  a  practice  should  be  altered,  and  not  the  regulation  of 
a  body  of  Judges,  still  less  the  act  of  the  individual  Judge.  But, 
at  the  same  time,  I  should  be  exceedingly  reluctant  to  say  that 
there  may  not  be  cases  in  which  there  may  be  superadded  to  the 
mere  defect  and  failure  of  evidence  some  additional  circumstance 
which  may  call  for  the  exercise  of  judicial  authority  to  prevent  a 
defeat  of  justice ;  and  I  am,  therefore,  exceedingly  reluctant  to 
lay  it  down  that  the  law  is  a  positive  law,  such  as  either  Lord 
Coke  or  Lord  Holt  have  referred  to  in  the  passages  to  which  our 
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attention  has  been  called.  In  the  course  of  the  argument  I  put  k»^g. 
the  case  of  a  witness  either  kept  away  from  the  court  or  present 
in  the  court,  and  refusing  to  give  evidence  in  consequence  of 
having  been  tampered  with  by  the  prisoner,  or  those  acting  on 
behalf  of  the  prisoner  or  the  accused,  and  justice  thus  frustrated, 
and  I  am  not  prepared  to  say  that  in  such  a  case  it  w^ould  not  be  Ducharge  of 
the  duty  of  the  judge  to  interpose,  and  to  take  upon  hunself^  by  j^y  without 
virtne  of  his  judici^  authority,  to  prevent  the  frustration — the  ^m^J^oj. 
scandalous  frostration  of  justice,  which  would  take  place  if  a  man 
were  to  be  acquitted  under  such  circumstances.  I  put  that  more 
than  once  in  the  course  of  the  argument,  and  I  did  not  hear  it 
feirly  grappled  with.  Even  Mr.  Mellish,  with  his  clear,  logical 
mind,  and  his  ability  as  a  disputant,  did  not  appear  to  me  to  be 
competent  to  grapple  with  the  case.  It  may  be  said,  it  is  true, 
that  it  is  better  that  in  such  cases  there  should  be  the  defeat 
of  justice,  however  humiliating  to  those  who  administered  it 
and  the  public  who  have  an  interest  in  its  administration,  rather 
than  that  a  great  principle  and  a  salutary  rule  should  be  infringed 
upon ;  and  it  was  said  that,  although  it  is  true  that  no  man  even 
in  his  wildest  dreams  would  think  of  imputing  corruption  to 
English  Judges,  or  the  possibility  of  their  being  influenced  by 
corrupt  motives,  the  Judges  might  be  rash,  or  vain,  or  impatient, 
and  under  such  circumstances  lend  themselves  to  the  purpose  of 
oppression  in  the  administration  of  the  criminal  law.  I  own  that 
I  am  not  influenced  by  any  such  idle  apprehensions.  I  have  been 
now  for  some  years  at  the  bar  and  on  the  bench,  and  have  seen  a 
jrood  deal  of  the  administration  of  justice,  and  I  never  yet  saw  a 
Judge  who,  either  from  rashness,  or  vanity,  or  impatience,  would 
lend  himself  to  any  such  purpose,  or  do  anything  that  was  not 
right  and  fair  to  the  best  of  his  knowledge  and  ability,  between 
the  Crown  and  the  party  accused.  It  would  not  be  becoming  in 
me  to  vindicate,  or  think  of  vindicating,  myself  from  any  such 
possible  imputation ;  but  as  regards  those  with  whom  I  have  the 
honour  to  act,  either  in  this  Court  or  any  other  Court,  I  must 
say,  with  reference  to  any  such  offensive  imputation,  that  I 
believe  the  Bar  of  England  would  at  once  repudiate  the  notion  of 
there  being  any  chance  whatever  of  danger  to  the  accused,  from 
dther  the  rashness,  the  vanity,  or  the  impatience  of  the  Judges. 
Impatience  there  may  be  sometimes — the  question  is,  whether  it 
is  not  an  honest  and  well-justified  impatience  when  elaborate 
arguments  are  wasted  upon  immaterial  or  undisputed  propo- 
sitions; or,  when  material  matters  are  in  question,  instead  of 
forensic  argument  and  disputation,  time  is  occupied  in  idle  and 
commonplace  declamation,  or  when  arguments  and  observations 
are  repeated  again  and  again,  and  over  again,  to  the  wasteful 
abuse  of  the  time  of  the  Court,  which  is,  in  fact,  the  time  of  the 
suitors  and  the  country.  Now  I  say  this,  that  I  am  not  prepared, 
either  as  a  matter  of  law  or  as  a  matter  of  expediency,  to  give  up 
the  judicial  authority  of  a  Judge  presiding  at  a  criminal  trial,  in  a 
case  where  justice  is  frustrated  by  what  may  be  deemed  to  be  the 
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Rj"»*       act  of  the  prisoner,  or  something  in  which  he  concurs  an(J  co- 

Chaules-     operates,  to  allow  justice  to  be  defeated  rather  than  exercise  the 

woRTM.      authority  which  he  may  be  believed  to  possess  of  postponing  the 

trial  by  discharging  the  jury.     That  would  bring  us,  however,  to 

186K  ^j^j^  question,  whether  there  are  cases  where,  independently 
Discharge  of  I  of  the  concurrence  of  the  accused  in  the  means  whereby  justice 
jwy  vnthout '  might  be  frustrated  but  for  a  postponement  of  the  trial,  a  Judge 
M&a^.  may  be  justified  in  exercising  such  a  discretion ;  and  we  must 
take  it  here  that  in  this  case  the  act  whereby  justice  was  defeated, 
or  about  to  be  defeated  (although  of  course  we  do  not  assume 
that  the  prisoner  was  guilty  upon  the  charge  preferred  against 
him,  yet  justice  was  frustrated  in  this,  that  the  inquiry,  which  it 
is  clear  was  a  legitimate  inquiry  to  be  gone  into),  was  prevented 
by  the  act  of  the  witness.  But  I  must  take  it  on  this  recQrd  that 
the  accused  was  not  a  co-operating  party  with  the  witness,  and 
the  question  is,  whether  under  those  circumstances,  even  supposing 
that  a  Judge  has  in  some  cases  the  authority  to  which  I  have 
been  adverting,  this  was  a  case  in  which  it  could  properly  be 
exercised.  •  The  inclination  of  my  opinion  is  that,  under  all  the 
circumstances,  if  my  learned  brother  who  presided  at  this  trial 
had  the  authority  in  question,  it  was  a  case  in  which  it  was  not 
wrong  to  exercise  it.  On  that  there  might  be  difference  of 
opinion ;  some  might  think  it  was  a  case  for  its  exercise,  others 
not.  I  do  not  desire  to  give — it  is  not  necessary  in  the  view  I 
take  of  the  case  to  give — any  definite  opinion  on  the  subject.  I 
think  it  is  one  of  those  cases  on  the  confines  in  which  it  is  difficult 
to  say  what  one  would  have  done  on  the  subject.  This  I  know, 
that  a  more  careful,  cautious,,  or  conscientious  Judge  than  the  one 
who  did  act  and  exercised  his  discretion  on  this  occasion  never  sat 
upon  the  bench,  and,  as  I  find  that  all  he  doubted  of  was  his  legal 
power,  but  that  he  entertained  no  doubts  as  to  this  being  a  fit 
case  for  its  exercise,  if  he  possessed  it,  far  be  it  from  me  to  say 
that  he  acted  wrongly.  But  this  is  not  the  only  difficulty  in  this 
case.  We  come  to  the  second  question  in  the  case,  and  that 
appeal's  to  me  to  present,  if  possible,  still  greater  difficulties  in  the 
way  of  the  defendant.  Assuming  even  that  the  Judge  had  not 
this  power,  or  that  he  exercised  it  improperly,  then  comes  the 
question,  whether  what  he  has  done  amounts  to  an  acquittal  of 
the  prisoner,  so  as  to  entitle  the  prisoner  to  have  judgment 
entered  up  for  him  as  though  he  had  been  acquitted,  because  that 
is  the  practical  result  of  the  judgment  which  we  are  now  asked  to 
enter  up  on  behalf  of  the  defendant.  I  must  say  on  this  I  can 
add  nothing  to  the  conclusive  reasoning  of  Crampton,  J.,  in  the 
case  in  7  Ir.  Kep.,  on  which  so  much  observation  has  been 
made.  No  case  of  such  a  plea  as  this,  except  in  that  ca^e,  has 
ever  been  known  to  the  law.  It  may  be  said,  and  with  truth, 
that  that  may  be  because,  since  the  practice  has  been  established 
from  the  days  of  Lord  Holt,  juries  have  not  been  discharged,  and 
therefore  the  occasion  of  such  a  plea  has  never  presented  itself. 
On  the  other  hand,  all  I  can  say  is  this — agreeing  entirely  with 
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CramptoD,  J,— that  the  only  plea  which  are  known  to  the  law  of 
England  to  stay  a  man  from  being  tried  upon  an  indictment  or 
an  information  (and  really  we  must  consider  this  as  though  there 
were  a  fresh  information^  and  that  the  defendant  had  pleaded  to 

it  that  which  appears  on  the  record,  of  which  he  seeks  to  take        

advantage  in  order  to  have  judgment  entered  up  for  him),  no  plea  Discharge  of 
to  stay  the  fiirther  trial  of  a  criminal  proceeding  is  known  except  i^m  v}ithotu 
the  pleSa  autrefois  acquit  or  autrefois  convict^  and  it  is  clear  that  this  *~ 

anounts  to  neither.  It  is  said  that  a  man  is  not  to  be  tried  twice^ 
and  is  not  a  second  time  to  be  put  in  jeopardy,  and  that  that 
applies  equally  in  a  case  like  the  present,  as  it  does  in  a  case 
where  the  man  has  been  acquitted  or  convicted  before.  But  in 
that  I  cannot  concur.  Again,  I  say  the  reasoning  of  Crampton,  J., 
iSy  to  my  mind^  conclusiTc  on  that  subject.  It  appears  to  me, 
when  yon  talk  of  a  man  being  twice  tried,  that  you  mean  a  trial 
which  proceeds  to  its  legitimate  and  lawful  conclusion  by  verdict ; 
that  when  you  speak  of  a  man  being  twice  put  in  jeopardy,  you 
mean  put  in  jeopardy  by  the  verdict  of  a  jury,  and  that  he  is  not 
tried,  that  he  is  not  put  in  jeopardy,  until  the  verdict  comes  to 
pass,  because,  if  that  were  not  so,  it  is  clear  that  in  every  case  of 
defective  verdict  a  man  could  not  be  tried  a  second  time,  and  yet 
it  is  admitted  that  in  the  case  of  a  verdict  palpably  defective, 
although  the  jury  have  pronounced  upon  the  case,  yet  if  the 
verdict  be  defective  it  will  not  avail  the  party  accused,  if  he  is  a 
second  time  put  on  his  trial.  I  cannot  say,  therefore,  that,  in  my 
hnmble  judgment,  as  at  present  advised — though  it  is  not  neces- 
sary to  state  more  thati  that  such  is  the  present  state  and  incli- 
nation of  one's  opinion — as  at  present  advised,  I  cannot  come  to 
the  conclnsion  that  there  has  been  in  this  case  a  trial,  that  the 
accoaed  has  been  put  in  jeopardy,  or  that  he  is  at  all  in  a  position, 
either  in  point  of  law  or  in  point  of  fact,  of  a  man  who  has  been 
once  acquitted,  and  who,  having  been  once  acquitted,  cannot  a 
second  time  be  put  on  his  trial.  Now,  this  being  the  view  which 
I  take  of  this  matter  after  all  the  attention  which  I  have  been 
able  to  give  to  this  case*— though,  as  I  said  before,  I  do  not  at  all 
wish  it  to  be  understrod  that  in  that  I  am  speaking  as  a  settled 
and  a  final  conviction  and  conclusion  in  this  state  of  things — I  do 
not  think  it  is  fitting  tor  us  to  interpose,  and  that  h  all  we  have 
todeal  with  on  the  present  occasion.  It  may  be  a  hardship  on 
the  accused,  it  is  true,  that  he  should  be  put  a  second  time  upon 
his  trial,  when,  perhaps,  when  this  record  shall  finally  be  made  up 
and  judgment  entered  up  one  way  or  the  other,  and  that  be  taken 
to  a  court  of  error,  it  may  be  held  that  he  ought  not  to  have  been, 

Cit  a  second  time  upon  his  trial ;  but  that,  I  think,  we  cannot 
Ip.  Probably  it  will  be  the  only  case  in  which  such  a  question 
oould  present  itself;  because,  if  this  be  taken  to  a  court  of  error, 
we  shall  have  it  finally  and  definitively  settled,  whether  or  not  a 
prisoner,  who,  instead  of  having  a  verdict  given  one  way  or  the 
other  upon  his  trial,  is  a  second  time  brought  to  trial  because  the 
jury  have  been  discharged  on  the  first  occasion,  is  entitled  to  havQ 


54 


CBmiNAL  LAW  CASES. 


Keo. 

V. 

Chablbs- 

WORTH. 

1861. 

Discharge  of 

jury  vntlioiU 

verdict — 

£jfeci  of. 


those  circumstances  operate,  by  way  of  acquittal,  so  as  to  entitle 
him  to  final  judgment.  Whenever  that  is  settled,  as  I  suppose 
it  will  be  in  this  case,  should  it  eventually  become  necessary,  this 
question  will  no  further  arise.  The  great  and  important  question 
in  consideration  in  this  case  would  then  be  finally  and  conclusively 
settled,  and  no  such  case  can  afterwards  arise.  The  present 
question  is,  whether  we  are  bound  at  the  present  moment,  in  this 
state  of  the  record,  to  interfere  and  to  prevent  this  case  from 
going  to  its  final  conclusion.  I  think  that,  unless  we  see  our  way 
cleany  and  conclusively,  ^s  I  said  before,  to  the  settled  and 
certain  conviction  that  the  defendant  is  entitled  to  be  treated  as 
though  he  had  had  the  benefit  of  an  acquittal,  we  cannot  with 
propriety  interfere.  It  may  be — I  do  not  say  that  it  is  so,  the 
inclination  of  my  opinion  is  the  other  way. — but  it  may  be  that  by 
such  a  course  we  should  deprive  the  Crown  of  the  opportunity  of 
taking  this  case  to  error.  Therefore,  I  am  of  opinion  that  we  ought 
not  now  to  interfere,  and  that  this  case  must  take  its  course.  Like 
many  other  cases  where  a  Judge  may  have  erred — if  in  this  case  he 
should  have  erred — there  may  be  no  remedy  except  in  the  event  of  a 
second  trial,  or  in  the  event  of  a  result  fatal  to  the  accused  that 
might  give  him  an  equitable  ground  for  the  clemency  of  the  Crown, 
in  the  shape  of  a  pardon,  if  serious  doubt  should  be  entertained  as 
to  the  propriety  of  the  proceedings.  But  in  this  case  even  that 
would  not  be  necessary,  because  there  is  the  opportunity  of  taking 
the  opinion  of  a  court  of  error  in  case  eventually  the  result  of  the 
trial  should  be  against  him.  All  I  can  say  is,  that  at  present  we 
ought  not  to  interfere,  and  therefore  this  rule  must  be  discharged. 
WiGUTMAN,  J. — I  certainly  should  have  wished,  in  a  case  of 
this  importance,  for  a  longer  time  to  consider  the  many  and  not 
always  concurring  authorities  that  have  been  cited  in  the  course 
of  the  argument;  but  as  time  is  of  great  importance,  as  it  is 
stated,  I  have  given  them  the  best  consideration  I  can.  The  two 
great  questions  that  were  argued  before  us  were,  first,  whether 
the  Judge  was  warranted  in  discharging  the  jury ;  and,  secondly, 
whether,  if  he  was  not,  the  defendant  should  again  be  put  upon 
his  trial,  and  this  Court  award  a  venire  de  twvo,  or  whether  the 
defendent  was  entitled  upon  the  matters  appearing  upon  the 
record  to  judgment  guod  eat  sine  die.  It  appeared  by  the  record 
that  the  defendant,  being  charged  with  a  misdemeanor,  pleaded 
not  guilty ;  that  a  jury  was  empanelled  and  sworn  to  try  that 
issue,  and  that  because  a  material  and  necessary  witness  for  the 
Crown  refused  to  give  evidence,  the  Judge,  at  the  request  of  the 
prosecutor's  counsel,  discharged  the  jury  from  giving  any  verdict. 
Upon  the  first  point,  whether  the  Judge  was  warranted  in  dis- 
charging the  jury,  under  the  circumstances  stated  upon  the 
record,  a  great  many  cases  were  cited  in  argument,  some  in  which 
the  jury  had  been  discharged  in  criminal  cases  upon  ground 
nearly  similar  to  that  in  the  present  case,  others  in  which  the  jury 
had  been  discharged  upon  the  ground  of  necessity,  as  upon  iUaeas 
of  a  juryman  or  the  prisoner,  or  other  circumstances  occumDg 
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which  rendered  the  further  proceeding  with  the  case  impracticable ; 
and  it  was  said^  and  I  behe^e  correctlyi  that  in  no  instance  had 
the  jurj  been  discharged  under  such  circumstances  as  in  the 
present  case  since  the  Revolution..    The  cases  will  all  be  found 

collected  in  the  report  of  the  case  of  Conway  and  Lynch  v.  The        

Qiuea  (7  Ir.  Rep.)»  and  were  all  commented  upon  in  the  course  Ditcharge  of 
of  the  argument  In  KiniocKs  case,  in  Foster's  Crown  Law,  j«ry  ^jthaut 
Foster,  J.,  in  his  jud^menc^  rcTiews  and  comments  upon  the  cases, 
and  the  law  upon  this  point  as  it  then  existed,  and  expresses  a 
strong  oi»nion  against  the  propriety  of  the  Court  in  its  discretion 
^scharging  a  jury,  after  evidence  given  and  concluded  on  the  part 
of  the  Crown,  merely  for  want  of  sufficient  evidence  to  convict. 
Bat  he  refrains  from  giving  any  opinion  as  to  the  propriety  of 
snoh  a  course,  when  undue  practices  have  been  used  to  keep 
witneases  out  of  the  way,  or  wnere  witnesses  have  been  prevented 
b^  sodden  and  unforeseen  accidents  from  attending  the  trial  and 
giving  evidence.  The  case  nearest  to  the  present,  which  has 
occorred  in  modem  times,  of  which  I  am  aware^  is  that  of  Rex  v. 
Wade  (1  Moo.  Cr;  Cas.  86),  in  which  the  prosecutrix  in  a  trial 
for  rape,  when  she  came  to  be  sworn  as  witness,  appeared  to  be 
wholly  ignorant  of  the  nature  and  obligation  of  an  oath,  and  the 
Judge  before  whom  the  trial  occurred  discharged  the  jury,  in 
order  that  the  necessary  witness,  as  the  prosecutrix  was,  might  be 
instructed  as  to  the  matters  in  which  she  was  deficient;  but  he 
reserved  the  propriety  of  the  discharge  of  the  jury  for  the  con- 
sideration of  the  Judges,  who.  all,  with  the  exception  of  two  who 
were  absent,  were  of  opinion  that  the  discharge  of  the  jury  was 
wrong,  and  that  the  prisoner  ought  to  have  been  acquitted,  and 
a  pardon  was  recommended.  It  is  obvious  that  the  power  of 
discharging  a  jury  at  the  instance  of  the  prosecutor,  on  the  ground 
that  the  evidence  was  not  strong  enough  to  warrant  a  conviction, 
and  that  upon  another  trial  better  and  more  cogent  evidence 
might  be  obtained,  is  more  objectionable  than  in  that  case,  and 
calculated  to  produce  great  Imrdship  upon  the  prisoner  or  de- 
fendant in  many  cases  that  might  be  suggested ;  and  I  cannot 
think,  upon  an  examination  of  all  the  cases  that  have  occurred, 
that  such  a  power  ought  to  be  exercised  upon  such  a  ground,  and 
I  therefore  am  disposed  to  think  that  in  this  case  my  brother  Hill, 
whose  only  object  was  to- prevent  that  which  he  might  reasonably 
consider  might  possibly  lead  to  a  fiiilure  of  justice,  was  wrong  in 
dischamng  the  jury  upon  the  ground  suggested  in  the  present 
case.  D^KLtf  assuming  that  he  was  wrong,  the  second  question 
then  arises,  how  can  the  error  of  the  Judge,  if  it  be  one,  be  taken 
advantage  of  by  the  prisoner  or  the  defendant,  in  case  it  is 
proposed  to  put  him  upon  his  trial  a  second  time ;  or,  indeed,  can 
he  take  any  advantage  of  it  at  all,  except  as  a  ground  for  the 
interference  of  the  Crown,  by  a  pardon,  as  recommended  in  the  case 
Bex  V.  of  Wade  f  It  is  said  for  the  defendant  that  he  is  entitled  to 
judgment  upon  the  record  as  it  stands  of  quoad  eat  sine  die^  upon 
the  ground,  that,  as  the  Judge  at  the  trial  ought  not  to  havQ 
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discharged  the  jury,  but  to  have  directed  an  acquittal,  he  is 
entitled  to  have  the  same  judgment  as  i£  he  had  been  acquitted. 
But  no  precedent  or  authority  has  been  cited  to  warrant  such  a 
judgment  in  such  a  case.     In  the  case  of   Comoay  and  Lynch 

the  Court  discharged  the  prisoner,  but  it  does  not  appear  that 

Discharge  of  they  gavc  such  a  judgment  as  that  now  prayed.     Upon  a  plea  of 
jury  without    autrefois  acquit  such  a  judgment  might  be  given,  as  the  jury  had 
actually  pronounced  their  verdict  of  **  not  guilty,"  but  it  is  said 
that,  as  it  is  a  rule  of  criminal  law  that  a  man  shall  not  be  twice 

Eut  in  jeopardy  for  the  same  offence,  if  he  has  once  been  put  upon 
is  trial  and  the  jury  sworn,  he  has  been  put  in  jeopardy,  and 
therefore  cannot  by  law  be  tried  again,  and  so  is  entitled  to  judg- 
ment quod  eat  sine  die.  It  is  necessary  to  consider  in  such  a  case 
what  is  meant  by  putting  a  man  in  jeopardy,  and  at  what  period 
of  the  proceedings  he  is  to  be  considered  as  so  placed.  If  he  is  to 
be  considered  in  jeopardy  when  the  jury  are  sworn  and  evidence 
given,  he  has  been  in  jeopardy,  though  a  juryman  may  be  taken 
ill,  or  some  unforeseen  accident  occur  which  would  be  within  the 
ordinary  excepted  cases  in  which  a  jury  may  properly  be  dis- 
charged, or  the  jury-may  give  an  imperfect  verdict,  or  one  which 
cannot  be  supported  in  point  of  law — in  all  which  cases  the  prisoner 
or  defendant  has  been  placed  in  jeopardy,  if  his  being  charged 
before  a  jury  sworn  to  try,  and  evidence  given,  be  a  placing  him 
in  jeopardy.  But  in  such  cases  there  seems  no  doubt  but  that  a 
venire  de  novo  may  be  awarded,  and  that  the  defendant  is  not  en- 
titled to  judgment.  Has  he  been  more  in  jeopardy  when  the  jury 
are  wholly  discharged,  as  in  the  present  case,  than  when  they  give 
an  imperfect  verdict,  or  are  discharged  by  reason  of  one  being 
taken  ill  before  they  have  given  any  verdict  at  all  ?  Many  instances 
may  be  given  of  mistakes,  fatal  it  may  be  to  prisoners,  which  would 
not  entitle  them  to  judgment.  Suppose  a  judge  were  improperly 
to  admit  evidence  obtained  under  circumstances  which  made  it 
inadmissible,  and  the  prisoner  were  convicted  on  such  evidence, 
could  he  claim  judgment  quod  eat  sine  die,  or  must  not  he  rely,  as 
in  Waders  case,  upon  the  interference  of  the  prerogative  of  the 
Crown  to  pardon  him  ?  Upon  the  whole  I  am  disposed  to  think 
with  Crampton,  J,,  as  expressed  in  his  elaborate  judgment  in 
Conway  and  LyncKs  case,  that  the  true  and  rational  doctrine  is, 
that  where  a  trial  proves  abortive  by  reason  of  no  legal  verdict 
having  been  given,  a  venire  de  novo  may  go,  whether  the  result 
arise  from  the  mistake  of  the  judge  or  of  the  jury.  I  have  not 
arrived  at  this  conclusion  without  much  doubt;  but  I  have  the  less 
difficulty  in  ex])re8sing  my  opinion,  as  the  objection  now  urged  by 
the  prisoner  will  be  equally  open  to  him  upon  writ  of  error,  if 
there  should  be  another  trial,  even  if  he  should  be  found  guilty, 
and  if  the  verdict  is  for  him  the  question  will  not  arise. 

Cbompton,  J. — It  seems  to  me  that  the  only  question  before 
us  in  this  case  is,  whether  or  not  we  ought  to  award  jury  process ; 
and  I  am  satisfied,  from  the  discussion  which  we  have  heard  on 
the  part  of  the  Crown — those  who  appeared  on  the  part  of  the 
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deFendanty  I  think,  were  relieved  on  this  part  of  the  case — that  the 
defendant  has  a  right  to  come  before  us,  and  say  matters  appear 
on  this  record  on  which  you  ought  not  to  award  new  process. 
Whether  it  is  a  venire  or  a  distringas^  as  I  believe  was  argued  in 

my  absence,  is  immaterial :  it  is,  in  effect,  whether  a  new  venire  or        

process  ought  or  not  to  be  awarded,  and  whatever  the  result  of  Disokarge  of 
that  be  it  is  a  judicial  act  on  our  part  to  award  the  process  or  i«ry  w*<Aok< 
refuse  it— an  act  upon  which,  if  we  awarded  it  improperly,  no  ^^^ 
doubt  a  writ  of  error  lies  for  the  subject ;  and  whatever  the  result 
isy  whether  a  writ  of  error  would  lie  for  the  Crown,  which  I  un- 
derstand was  afterwards  argued  when  I  was  away,  in  my  opinion 
makes  no  difference,  because  I  think  we  are  bound  to  give  our 
judgment  that  this  process  should  not  issue,  if  it  is  made  out  to 
our  satisfaction  that  there  is  a  matter  on  the  record  which  brings 
it  to  issue.  The  only  other  question  which  would  arise  in  the 
case  is  this,  whether  there  is  that  matter  appearing  on  the  record 
which  in  effect  terminates  the  proceedings,  in  one  way  of  expressing 
it,  which  prevents  our  awarding  venire  process,  or  in  the  other  way 
terminates  it  by  saying  the  party  is  discharged,  because,  whether 
he  is  formally  tripd  or  not,  if  jury  process  is  not  to  go,  there  is  an 
end  of  the  proceedings.  Therefore  it  comes,  in  my  mind,  to  the 
question,  does  or  not  the  matter  appearing  on  this  record  prevent 
fresh  process  issuing?  Now,  I  certainly  am  not  able  to  say  that 
in  my  judgment  there  is  anything  which  appears  on  this  record 
which  has  that  effect  I  think  that  an  abortive  trial  of  this  kind 
is  not  a  termination  of  the  proceedings,  however  it  has  occurred, 
whether  by  the  act  of  the  judge  or  by  the  act  of  the  jury  going 
away,  as  it  was  put  in  the  course  of  the  argument — ^the  act  of  the 
mob  disturbing  the  proceeding.  I  should  doubt  it  even  in  the 
case  of  the  Crown  (if  such  a  case  could  happen)  actually  inter- 
fering. I  quite  agree — I  am  not  going  at  any  length  into  that 
part  of  the  case — with  what  my  Lord  and  ray  brother  Wightman 
have  said  as  to  this  part  of  the  case.  It  appears  to  me  that  it  is 
an  attempt  to  extend  the  old  plea  of  autrefois  acquity  and  that  there 
is  no  case,  when  the  authorities  are  examined,  which  will  at  all 
bear  out  the  proposition  that  an  abortive  trial  does  amount  to  such 
matter  as  that  it  prevents  a  venire  de  novo  in  the  case  of  a  misde- 
meanor. There  has  been  a  technical  point  taken,  which  was  stated 
originally  by  Lord  Holt  and  afterwards  mentioned  by  Lord 
Wensleydale ;  there  is  said  to  be  an  objection  of  right  to  a  venire 
de  novo  going  in  any  case  whatever,  in  the  case  of  felony.  Whether 
that  be  so  or  not,  I  own  I  should  have  a  strong  opinion  about  that 
I  think  Rex  v.  Fowler j  4  B.  &  Aid.  273,  to  some  extent  is  an 
authority  upon  it ;  but  certainly  that  technical  objection  does  not 
apply  to  a  case  of  misdemeanor.  Then  we  have  to  look  to  see 
whether  it  is  or  not  satisfactorily  made  out  that  a  trial  which  fails 
in  this  way  has  the  effect  of  being  autrefois  acquit.  I  think  it  has 
not  There  has  been  no  trial,  which  is  the  first  averment  to  be 
made  in  a  plea  of  such  a  nature,  and  the  party  has  not  been  in 
jeopardy  in  the  legal  sense  of  the  word*    In  one  sense  the  party 
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^^*        has  been  in  great  jeopardy,  if  there  is  a  verdict  against  him  on  a 

CHAJtLEs-    b^^  indictment,  but  not  in  jeopardy  in  the  legal  sense  of  the  word. 

WORTH.      I  think  the  party  has  not  been  tried,  nor  been  put  in  jeopardy  in 

iseT       ^^^  legsl  sense  of  the  word,  and  I  think  that  this  part  of  the  case 

."       was  not  so  fully  argued  as  the  other  part  of  the  .case.     There  have 

DUchwrgeof  b^en  no  arguments  adduced  to  alter  the  conclusion,  in  my  mind, 
^^^^^  to  which  I  have  come,  founded  very  much  on  the  reasons  in  the 
£ffect  o/.  judgment  of  Crampton,  J.,  to  which  reference  has  been  made  by 
my  Lord  and  my  brother  Wightman.  I  think  the  reasoning  in 
that  case,  not  only  as  to  the  part  of  the  judgment,  but  as  to  the 
whole  of  his  judgment,  is  perfectly  convincing  to  my  mind,  and  t 
think  unanswerable,  and,  without  repeating  those  reasons,  I  quite 
concur  in  them,  and  think  that  an  abortive  trial,  as  I  said  before, 
of  this  kind,  does  not  amount  to  anything  on  which  a  judgment  for 
the  defendant  can  be  prayed,  in  a  case  of  misdemeanor  as  in  the 
case  of  a  former  acquittal  or  conviction.  Mr.  Hellish  did  not  seem 
to  me  to  meet  or  grapple  with  that  part  of  the  case,  but  he  pat  it 
on  this,  that  if  there  was  anything  wrong  done  by  the  judge,  and 
put  on  the  record,  that  that  could  be  made  ground  of  error,  or  of 
quashing  the  proceeding.  I  do  not  at  all  agree  in  that.  There 
are  a  great  many  things  done  by  the  judge  which  I  shall  have 
occasion  to  refer  to  afterwards,  which  cannot  be  made  the  ground 
of  a  proceeding  of  this  nature.  It  is  not  because  the  party  may 
raise  any  doubt  on  it,  upon  the  record,  it  is  not  because  there  is 
something  done  which  one  may  not  approve,  or  wish  to  see  done, 
which  necessarily  gives  the  right  to  consider  an  abortive  trial  as 
one  terminating  in  favour  of  the  defendant.  Now,  the  old  notion 
that  when  there  was  a  jury  once  charged  with  a  prisoner,  that  jury 
could  be  the  only  jury  to  trv  him,  has,  I  think,  long  been  exploded. 
It  was  said  to  be  first  exploded,  I  think,  in  Ferraris  case ;  at  all 
events,  it  has  not  been  acted  upon,  according  to  the  old  notion  laid 
down  by  Lord  Coke,  ever  since  Ferraris  case^  and  the  contrary 
practice  has  so  long  prevailed  that  I  think  we  cannot  adhere  at  dd 
to  the  old  rule.  I  think  we  must  treat  it — I  take  the  same  view 
on  that  part  of  the  case  as  my  Lord  has  done  when  he  traced  the 
different  fluctuations  that  had  occurred  in  the  practice — I  think 
very  strongly  in  favour  of  Crampton,  J.'s  notion,  that  this  is  matter 
of  practice;  it  may  be  called  in  one  respect  a  matter  of  law, 
because  the  practice  of  the  court  is  to  some  extent  matter  of  law, 
but  whether  of  law  or  of  practice  it  seems  to  me  we  must  take  the 
rule  now  to  be,  that  the  same  jury  ought  to  try  the  case  subject  to 
the  power  of  the  court  whether  it  is  a  matter  of  law  or  practice  to 
interfere  if  they  see  it  is  a  proper  case  for  interference,  and  I  think 
we  cannot  look  at  the  rule  as  a  rule  that  we  should  have  no  such 
power  in  point  of  law.  I  have  a  strong  inclination  of  opinion — ^it 
IS  not  necessary  now,  perhaps,  to  decide  that  as  a  matter  of  dis- 
cretion, but  that  the  rule  is  that  the  jury  ought  not  to  be  dis- 
charged unless  there  is  some  very  strong  reason,  which,  I  think,  is 
for  tne  jndge  to  decide  on,  in  favour  of  it.  It  makes  me  incline  to 
the  notion  that  it  is  matter  rather  of  practice  than  of  law ;  and 
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when  I  say  of  practice^  I  mean  in  that  sense  in  which  the  judges       ^8o- 
ought  to  adhere  to  and  yield  to,  and  that  they  may  be  said  to  act 
improperly  if  they  depart  from;   whether  a  rule  of  law  or  of 
practice,  it  ought  to  guide  the  judges.     Now,  it  seems  to  me,  that 

what  was  complained  of  as  mischieTOUS  in  the  practice  adopted  in       

the  earlier  times — in  the  time  of  Charles  U.,  and  probably  before  Discharge  of 
that — the  practice  complained  of  was  an  abuse  of  the  former  j^iry  fojtkovi 
practice  of  discharging  the  juries,  at  the  time  when  it  was  ne-  **«*"'*-" 
cessary,  and  that  it  was  the  abuse  of  the  practice  which  was 
complained  of,  not  that  there  was  ever  any  doiibt  what  the  result 
would  be  if  this  improper  practice  took  place.  I  look  at  the  pro- 
cee^ngs  in  the  case  of  Fenwick  and  Whitbread,  where  this  practice 
of  discharging  the  juries  was  used  in  so  odious  and  dangerous  and 
unconstitutional  a  way,  that  it  cannot  be  too  strongly  reprobated, 
as  being  taken  for  the  very  purpose,  because  they  knew  if  they 
discharged  the  jury  the  party  had  not  the  benefit  of  the  acquittal, 
and  that  therefore  he  was  liable  to  be  tried  again;  and  I  look  at 
what  Lord  Holt  and  all  the  judges  of  England  said  as  to  this, 
when  he  said  he  would  not  discharge  the  jury — Lord  Holt  said  he 
would  wait  for  a  time,  but  that  he  would  not  discharge  the  jury— 
to  be  founded  on  this,  that  if  he  did  discharge  the  jury  the  party 
would  be  subject  to  an  acquittal.  Now  it  is  said  discharging  the 
jury  is  the  same  as  a  verdict  of  acquittal.  In  effect,  1  think  the 
very  object  and  reasoning  of  the  judges  entering  into  this  rule— it 
was  a  matter  they  entered  into,  the  origin  of  the  practice ;  it  was 
a  matter  that  gradually  grew  up— was,  that  the  abuse  of  dis- 
chaining  juries  for  the  purpose  of  getting  further  evidence,  was  a 
matter  very  much  to  be  reprobated,  but  that  it  would  have  the 
effect  of  preventing  the  party  from  saying  that  he  ought  not  to  be 
tried  again,  and  the  result  of  such  a  proceeding  would  be  to  subject 
him  to  a  new  trial,  and  that,  therefore,  they  would  not  act  upon 
that.  I  think,  with  the  exception  of  Conway  v.  The  Queen^  in 
Ireland,  there  have  been  no  cases  where  a  matter  of  this  kind  has 
been  treated  as  a  legal  bar  to  fresh  process  issuing,  or  has  been 
treated  as  a  bar  •  to  the  proceeding,  or  a  termination  of  the  pro- 
ceedings in  favour  of  the  prisoner.  All  the  other  cases  seem  to 
me  to  admit  of  a  very  different  answer.  Waders  case,  which  was 
80  very  much  relied  on,  was  a  case  where  the  judges  met,  as  they 
used  to  meet  in  those  times,  before  the  Court  for  considering  Crown 
Cases  was  established,  to  consider  whether  anything  wrong  had 
been  done  at  the  trial,  whether  there  had  been  a  wrong  direction 
given,  whether  they  had  admitted  wrong  evidence  or  refused 
evidence  for  the  prisoner — any  matter  of  that  kind,  which  was  not 
the  ground  of  asking,  to  be  relieved  from  the  consequences^n  all 
those  cases  they  met  together,  and  took  the  course,  if  they  had 
been  wrong,  of  recommending  a  pardon.  I  do  not  think  it  has 
been  suggested  that  it  ever  could  be  made  matter  of  plea,  before 
this  case  of  Conway  v.  The  Queen.  In  the  case  I  mentioned 
before,  the  oiise  before  Lord  Holt,  Perkins^  case,  it  is  merely  to  the 
same  effect — I  will  not  discharge  the  jury,  because  it  would  have 
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Rbo.        the  effect,  if  I  discharged  the  jury,  that  the  party  would  be  tried 

Chabubs-    ^g*^°-    ^^^  ^^^^  ^^^®  ^f  ^^^9  ^^  ^f  practice,  seems  to  me  to  have 

woBXH.      been  adopted  for  that  end.     Now  the  modern  cases  since  the  case 

of  Conway  and  Lynch,  appear  to  me  to  be  all  but  conclusive,  at  all 

^f^'  events  one  case,  to  destroy  the  authority  of  Conway  and  Lynch  as 
DUcharge  of  a  case  that  ought  to  ffuide  our  decision — a  case,  I  think,  quite 
fwnfwihout  inconsistent,  and  in  effect  overruling  it.  In  Conway  and  Lynch 
^?J^  there  are  three  very  learned  judges  delivering  their  judgment 
against  one.  On  examining  the  judgment  and  the  reasons,  1  must 
own  that  I  am  entirely  satisfied  with  the  judgment  of  Crampton,  J. 
In  Newtov!s  case  a  very  strong  opinion  was  given  by  the  court, 
that  the  discharge  was  not  equivalent  to  an  acquittal.  In  that 
case  it  came  before  the  court  on  a  habeas*  It  is  difficult  in  my 
mind  to  say,  if  the  proceeding  was  terminated  on  the  ground  that 
it  amounted  to  an  acquittal,  how  the  prisoners  were  not  entitled  to 
be  discharged.  If  the  proceedings  were  not  terminated  against 
them,  I  should  have  thought  the  court  on  habeas  would  have  dis- 
charged them.  I  feel  a  difficulty  in  seeing  that  the  commitment 
still  stands.  If  the  commitment  was  for  murder,  if  the  prosecu- 
tion for  that  murder  was  done  away  with,  it  was  the  very  case  for 
an  acquittal,  and  surely  the  party  should  be  discharged.  I  use  the 
case  for  the  purpose  of  showing  that  the  court  do  not  consider 
themselves  as  concluded  by  the  case  of  Conway  and  Lynch.  In 
Newton's  case  Lord  Denman  says,  the  jury  were  improperly  dis- 
charged, according  to  the  ai^ument  for  the  prisoner,  **and  there- 
fore it  is  contended  the  prisoner  must  be  set  at  liberty.  I  do  not 
think  that  conclusion  follows  either  logically,  or  on  the  legal 
authorities.  Even  assuming  that  the  discharge  of  the  jury  was 
improper,  I  do  not  see  how  it  is  equivalent  to  an  acquittal,  or  can 
be  a  bar  to  a  trial,  nor  how  it  could  be  made  the  subject  of  a  plea. 
On  this,  however,  I  give  no  opinion,  but  merely  state  it  by  way 
of  protestation  against  being  supposed  to  have  decided  that  it  may 
be  so  pleaded."  Then  he  says  afterwards,  ^^  I  am  of  opinion  that 
the  judge  in  this  case  acted  rightly,  but  even  if  he  had  acted  im- 
properly, I  think  it  does  not  entitle  the  prisoner  to  be  set  at 
liberty."  That  was  on  the  ground  of  the  original  commitment. 
Then  Patteson,  J.,  says,  *'  There  has  been  no  trial  resulting  in  a 
verdict ;  what  took  place  was  not  a  trial  determining  the  question 
of  her  guilt  or  innocence.  Therefore,  even  if  I  saw  great  reason 
to  doubt  the  correctness  of  what  took  place  at  the  assizes,  I  should 
say  she  was  not  entitled  to  be  discharged."  What  my  brother 
Coleridge  and  my  brother  Erie  said — my  brother  Erie  particularly 
--^as  to  the  discretion,  has  been  mentioned  so  often  in  the  course 
of  the  argument,  that  I  will  not  further  refer  to  them ;  but  it  does 
seem  to  me  that  the  court  there  considered  it  at  all  events  an  open 
question,  and  Lord  Denman,  expressing,  I  think,  the  intimation 
of  his  opiliion,  that  it  could  not.be  made  the  subject-matter  of  a 

5 lea,  and  was  not  equivalent  to  a  determination  in  favour  of  the 
efendant  of  the  indictment.    Now,  the  last  case  on  the  subject, 
the  case  of  Reg.  v.  DfHvyn,  seem«»    ->  mc  a  still  stronger  authority. 
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There,  as  pleaded  in  the  plea,  and  I  think  as  put  in  the  replication, 
there  was  no  ground  within  the  rule  laid  down  and  attempted  to 
be  argued  by  Sir  Fitzroy  Kelly  and  Mr.  Mellish  for  the  jury  being 
discharged — certainly  no  ground,  whether  according  to  their 
argument  or  not,  according  to  the  case  of  Conway  and  Lynch.  In 
that  case  it  was  pleaded,  that  the  discharge  took  place  for  and  by  jyudiarpe  of 
reason  of  no  other  suflScient  and  legal  cause  whatever.  It  is  true  i"*ry  ^oj^hotu 
that  there  is  a  replication  put  on  the  record,  that  ^*  for  a  long  space 
of  time^^  wliioh  we  all  know  in  pleading  means  no  time  at  all — any 
time — the  jurors  retired,  and  "not  ultimately  agreeing  to  a  verdict 
they  were  discharged  without  having  come  to  a  conclusion.  It 
amounts  to  this,  that  for  some  time — take  it  a  long  time,  if  it  be 
necessary  for  the  purpose  of  the  pleadings — that  for  some  long  time 
they  had  not  come  to  their  conclusion,  and  then,  because  it  was 
the  last  case  on  the  circuit,  none  of  the  commissioners  chose  to  wait 
any  time  for  the  verdict,  which  it  was  their  duty  to  do — I  appre- 
hend until  there  was  some  discharge  of  the  jury ;  but  the  com- 
missioners did  not  like  to  wait ;  it  was  not  a  criminal  court — it  was 
the  quarter  sessions;  the  justices^id  not  like  to  stay  any  longer, 
and  being  the  last  case  they  discharge  the  jury.  That  seems  to 
me,  according  to  the  case  of  Conway  andLynch,  not  to  be  justified ; 
bat,  however  that  may  be,  the  court  do  not  put  it  on  that  ground, 
but  they  put  on  the  ground  that  this  was  a  matter  that  cannot  be 
made  the  subject  of  a  plea.  Rey.  v.  Damson  was  decided  in  a 
court,  though  in  one  sense  inferior  to  this  court,  because  a  writ  of 
error  lies  from  that  court  to  this ;  yet  when  we  consider  that  it 
was  in  the  place  where  the  great  criminal  trials  of  the  country  take 
place,  before  a  commission  composed  of  tliree  learned  judges,  with  a 
very  solemn  argument  on  the  plea,  it  is  a  case  of  as  great  authority 
as  the  Irish  case.  I  must  treat  the  opinion  of  the  learned  judges  in 
Conway  and  Lynch  with  the  greatest  respect,  but  I  think,  on  examin- 
ing it,  the  one  judge  who  differs  from  them  gives  by  far  the  most 
conclusive  reasons.  Now,  here  you  have  a  solemn  argument  before 
the  three  judges,  and  I  think  they  decide  on  the  very  point  before 
us,  *^  We  are  all  of  opinion  that  it  is  unnecessary  to  hear  further 
argument ;  the  question  is,  whether  the  plea  is  sufficient,  and  Mr. 
Sleigh  chiefly  relies  on  the  case  of  Conway  and  Lynch  v.  The  Queen, 
Now,  though  it  has,  no  doubt,  been  laid  down  in  the  text-books 
that  a  jury  cannot  be  discharged  except  under  certain  circum- 
stances, it  does  not  appear  that  prior  to  that  case  the  improper 
discharge  of  a  jury  was  ever  made  the  subject  of  a  plea.  I  may 
observe,  that  in  that  case  the  Irish  Court  of  Q.B.  were  not  unani- 
mous, and  therefore,  if  the  necessity  arose,  I  should  consider  that 
we  were  quite  at  liberty  to  review  it ;  but  it  is  observable  that  the 
case  before  them  was  one  of  felony,  the  present  being  one  of  mis- 
demeanor only ;"  and  passing  over  it,  I  will  not  stop  to  make  any 
remark  on  the  distinction ;  but  it  is  rather  a  curious  matter  that 
from  the  very  beginning,  in  almost  every  case,  in  every  case,  I 
think  up  to  the  time  of  the  Bevolution,  it  has  been  put  in  the  case 
of  life  and  limb,  which  is  the  same  as  felony,  not  extending  to  the 
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Gharlks-     ^^^  courts,  where  the  parties  on  the  one  side  and  the  other  proceed 

WORTH,      in  a  very  different  manner  to  what  they  do  in  general  criminal 

cases.     The  party  here  has  the  benefit  of  a  new  trial,  and  there  are 

it^'  a  great  many  things  which  do  not  apply  to  cases  of  felony,  but 
DUchnrtft  of  ccrtaiuly  in  Lord  Holt's  case,  and  my  own  notion  is,  that  theprac- 
jury  witivmt  tice  adopted  by  the  judges  or  growing  up  of  itself  after  the  time 
^^*^  of  the  Revolution,  has  extended  as  a  matter  of  practice,  or  as  a 
rule  by  which  the  practice  should  be  guided,  both  to  felonies  and 
misdemeanors ;  and  I  think  the  general  rule  which  ought  to  guide 
judges  is,  that  it  ought  not  to  be  done  except  in  cases  of  evident 
necessity  or  propriety,  which  seems  fit  to  the  learned  judge,  in 
cases  of  a  criminal  nature  of  any  kind.  There  they  say,  '*  We  are 
of  opinion  generally  that  where  a  judge  has  exercised  his  discretion, 
that  discretion  is  not  to  be  made  the  subject  of  question.  It  can- 
not be  ground  for  error,  nor  can  it  be  traversed  before  a  jury.  It 
seems  to  me,  therefore,  that  the  plea  which  the  prisoner  has  placed 
upon  the  record  is  bad."  There  my  brother  Martin  puts  it  entirely 
as  a  question  of  misdemeanor,  and  my  brother  Hill  says  that  he 
adopts  the  position  laid  down  by  Crampton,  J.,  in  his  judgment ; 
and  he  also  says,  '^  It  is  clear  that  the  judge  has  a  discretion  to 
exercise ;  where  is  the  legal  limit  of  his  power  to  be  fixed  ?  The 
prisoner's  counsel  could  not  fix  it.  The  judges  in  KinlocKs  case 
and  Sir  M.  Foster  say  it  cannot  be  fixed.  1  need  scarcely  add 
that  I  cannot  fix  it."  Now,  I  think  those  authorities  are  certainly 
stronger  in  favour  of  its  not  being  a  matter  of  plea  than  any  case 
that  has  gone  before,  and  I  do  not  find  it  at  all  made  out  to  my 
satisfaction — on  the  contrary,  I  think  the  proposition  is  not  a  true 
one — ^that  such  matter  operates  as  a  plea,  whether  it  is  pleaded  to 
a  new  indictment  or  to  such  matter  appearing  on  the  record ;  the 
point  does  not  operate  so  as  to  prevent  fresh  process  being  awarded, 
and  does  not  operate  as  the  termination  of  the  proceedings,  and 
therefore  I  think  that,  in  point  of  law,  we  cannot  refuse  to.  award 
a  venire^  but  that  we  are  bound  to  award  a  venire.  Then,  the  other 
part  of  the  case  which  has  been  discussed,  I  think  one  ought  to 
give  one's  opinion  upon.  I  certainly  look  upon  this  as  a  rule  to 
guide  judges,  which  has  been  acted  upon  ^ver  since  the  Revolution, 
and  which  I  think  ought  to  apply  both  to  misdemeanors  and  to 
cases  of  felony,  and  I  think  it  is  matter  of  practice,  or  a  rule  of 
law,  if  you  like,  that  the  judge  ought  not  to  interfere  because 
the  case  for  the  prosecution  fails  for  want  of  evidence.  I  think  it 
a  niost  dangerous  practice  to  prevail,  and  certainly  it  strikes  me 
that  this  is  a  case  of  that  description.  There  may  be — I  do  not 
say  how  it  would  be,  I  think  it  a  very  nice  question — I  think  Mr. 
MelHsh  and  Sir  Pitzroy  Kelly  both  decline  to  say  that  it  could 
not  be  done  in  a  case  of  collusion.  It  would  be  a  very  nice  case, 
but  here  we  have  no  case  of  collusion  at  all ;  it  is  the  same  case  as 
if  a  witness  does  not  choose  to  come  into  court  for  some  reason  or 
other — not  very  different,  to  my  mind,  than  if  he  does  not  answer 
satisfactorily.     It  is  a  failure  of  evidence  on  the  part  of  the  Crown. 
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Whether  that  be  a  matter  of  discretion  or  not,  I  think  I  am  bound       ^^' 
tofiay,  as  we  have  heard  so  much  discussion  on  the  matter,  I 
oertainlj,  for  one,  should  have  directed  an  acquittal.     I  think  that 
the  importance  of  the  general  rule  is  greater  than  the  importance 

of  justice  being  baffled  in  any  particular  case.     It  is  rather  put,  I 

think,  by  the  Crown,  as  if  we  ought  to  interfere,  the  witness  being  DUcharge  of 
fined  and  behaving  ill,  because  he  was  baffling  justice ;  but  unless  fi^p^^ 
that  is  brought  home  to  the  defendant,  it  does  not  seem  to  my  ^Eff^of. 
mind  at  present  to  be  a  satisfactory  distinction.  At  the  same  time, 
I  cannot  say  that  the  whole  matter  being  before  my  brother  Hill, 
and  he  acting  in  the  exercise  of  his  discretion — certainly  I  can  say 
most  conscientiously  having  a  better  opinion  of  his  judgment  in 
such  a  matter  than  my  own — I  cannot  say  that  he  acted  wrongly 
upon  it  All  that  I  should  say  is,  tfiat,  in  my  opinion,  as  now 
advised  in  such  a  matter,  it  may  be  put  as  a  mere  exercise  of  dis- 
cretion one  way  or  the  other.  I  would  have  acted  on  the  general 
rule,  and  on  the  universal  practice  as  observed  by  my  brother 
Wightman  since  the  Revolution,  not  to  discharge  the  jury  because 
the  case  fails  for  want  of  evidence.  At  the  same  time  it  is  very 
desirable  that  justice  should  not  be  baffled  in  this  way,  and  it  is 
one  of  the  defects  in  our  trial  by  jury,  which  has  often  occurred  to 
my  mind,  upon  which  we  pay  a  considerable  price  for  the  trial  by 
jury ;  it  is  well  worth  paying,  but  it  certainly  does  arise  from  our 
institution  of  trial  by  jur\,  that  very  often  a  point  arises  at  the 
trial  which  there  is  no  mode  of  sifting,  and  one  party  or  the  other 
has  the  advantage  of  it.  When  triids  are  protracted  as  they  are 
abroad,  that  is  supplied.  In  our  case  there  must  be  an  acquittal 
or  a  conviction,  and'it  would  be  a  very  bad  practice,  I  think,  that 
on  the  ground  of  there  being  a  failure  of  evidence  the  jury  should 
be  discharged.  I  think  the  practice  of  discharging  the  jury  too 
soon  (some  reference  has  been  made  as  to  that)  is  an  objectionable 
one.  It  is  said  that  it  is  necessary  now  that  the  rules  of  law  are 
altered,  and  that  it  is  necessary  to  discharge  the  jury  as  soon  as 
you  see  thev  are  not  likely  to  come  to  an  agreement.  I  think  we 
ought  to  take  some  mean  course  as  to  that.  Perhaps  it  is  hardly 
a  matter  involved  in  the  present  discussion.  It  always  seems  to 
me  very  dangerous  to  say  that  in  a  certain  time,  or  in  a  few  hours, 
the  jury  would  be  discharged,  but  that  they  ought  to  be  kept,  not 
to  coerce  them,  as  put  by  the  Lord  Chief  Justice,  to  give  a  wrong 
verdict,  but  such  a  time  as  to  prevent  their  saying,  **  We  can  wait 
for  such  a  time,  we  knOw  we  shall  be  let  off."  Therefore  I  do  not 
at  all  reprobate  the  old  practice  of  confining  the  jury  for  a  reason- 
able time.  Confining  them  without  meat,  drink  and  fire,  and 
exposing  them  to  hunger  and  thirst  and  cold,  seems  a  very  barba- 
roos  relic,  which  I  think  might  as  well  be  got  rid  of;  but  that 
they  should  be  confined  a  reasonable  time,  so  that  they  shall  have 
time  to  consider,  and  not  merely  wait  in  order  to  avoid  giving  an 
unpleasant  verdict.  I  think  in  our  discretion  we  must  take  care 
to  avoid  one  extremity  or  the  other.  I  shall  conclude  by  saving 
that  I  think  that  this  rule  is  of  very  great  importance.     Certainly 
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Rkg.        it  is  a  rule  of  practice,  if  not  of  law,  and  I  think  it  ought  not  to  be 

CHARLKg-    ^©P^^c^  fr<^"^  merely  because  of  the  failure  of  the  prosecution  in 

WORTH,      point  of  evidence.     Without  saying  my  brother  Hill  was  wrong,  I 

certainly  come  to  this  conclusion,  which  I  think  I  ought  to  jrive. 

^^_i"        I  think,  according  to  my  brother  Wightman's  notion,  I  should  have 

DUcitarge  of  felt  mysclf  bound  by  the  practice  to  have  directed  an  acquittal. 

jury  without    Upon  the  whole,  I  am  quite  satisfied  that  there  is  no  matter  on 

^eu^.     this  record  which  entitles  the  prisoner  to  ask  for  discharge  from 

the  indictment,  or  to  prevent  the  Crown  from  having  a  fresh  jury 

process.     Therefore  I  think  that  the  rule  should  be  discharged. 

Blackbubn,  J. — I  also  think  this  rule  should  be  discharged. 
This  is  an  information  for  a  misdemeanor.     Issue  was  jojned  in 
this  court  on  the  plea  of  not  guilty ;  there  is  an  award  of  jury 
process  and  a  return  of  the  Nisi  Prius  record,  on  which  are  entries 
of  what  took  place  at  York.     Prom  these  we  find  that  the  jury 
were  sworn  and  the  case  commenced,  but  that  no  verdict  was 
given,  the  judge  having  discharged  the  jury  under  circumstances 
stated  on  the  record.     On  this  the  question  arises,  what  is  the 
court  to  do  judicially  ?     The  counsel  for  the  defendant  contend 
that  it  is  a  rule  of  law  that  in  all  criminal  cases,  as  well  misde- 
meanors as  felonies,  when  once  the  jury  are  sworn  and  the  trial 
begun,  that  the  jury  must  give  their  verdict  one  way  or  the  other, 
unless  discharged  under  circumstances  different  from  those  in  this 
case,  and  they  further  contend  that  if  this  jury  be  discharged 
improperly,  the  issue  can  never  be  itried  again,  so  that  judgment 
could  oe  given  against  the  defendant,  or  their  verdict  found  for  the 
Crown.     If  they  are  right  in  their  contention,  I  think  this  court 
ought  not  to  permit  its  process  to  be  issued  for  the  purpose  of 
causing  a  trial  which  could  not  be  available,  and  that  the  defendant 
would  be  entitled  as  a  right  to  a  judgment  refusing  process  and 
discharging  the  defendant  from  this  information,  the  precise  form 
of  which  judgment  we  need  not  consider  now.     But,  unless  the 
defendant  is  right  in  saying  that  as  a  matter  of  law  the  discharge 
of  the  jury  operates  so  as  to  prevent  the  issue  being  decided,  the 
Crown  IS,  I  think,  entitled,  as  a  matter  of  right,  to  an  award  of 
process  to  cause  that  trial  which  we  must  not  deny.     The  judge  at 
the  trial  has  power  to  discharge  the  jury  whenever  it  is  proper, 
and  he  is  the  sole  judge  of  the  propriety,  in  this  sense  at  least,  that 
when  he  decides  that  the  jury  are  to  be  discharged  all  must  obey 
him,  and  the  jury  must  be  discharged.     But  it  may  well  be  that 
his  order,  though  it  must  be  obeyed,  was  improperly  made  ;  but  it 
seems  to  me  that,  to  entitle  tlie  defendant  to  the  judgment  his 
counsel  pray  for,  they  must  show  not  only  that  the  discharge  of 
the  jury  under  the  circumstances  stated  on  this  record  was  im- 
proper, but  also  that  an  improper  discharge  of  the  jury  is  in  point 
of  law  equivalent  to  an  acquittal,  and  entitles  the  defendant  to 
discharge  as  much  as  a  verdict  of  not  guilty  would  have  done ; 
and  in  my  mind  the  only  question  which  we  have  to  decide  is 
whether  it  does  amount  to  a  bar  in  law,  and  I  think  we  must 
decide  it     It  is  not  sufiScieut  for  the  defendant,  if  his  counsel  can 
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make  oat  that  there  has  been  an  improper  deviation  from  practice, 
nnlese  they  show  it  is  in  law  a  bar  by  our  rules  of  practice,  I  may 
take  as  a  familiar  example  that  by  which  a  judge  recommends  a 
jury  not  to  act  on  the  unconfirmed  evidence  of  an  accomplice^  so 

well  established  that  a  judge  is  blameable  if  he  departs  from  it,       

and  yet  a  conviction  obtained  against  such  a  rule  of  practice  would  vucharge  of 
be  good  in  law.  In  such  a  case,  if  the  defendant  has  suffered  j^^^jf^ou 
injury,  there  is  an  equitable  claim  upon  the  Crown  to  redress  this 
injury.  It  is  for  the  proper  constitutional  advisers  of  the  Crown 
to  say  whether  such  a  case  is  made  out  In  WadeU  case,  Moody's 
Or.  Gas.  86,  which  was  mentioned  by  my  brother  Wightman,  the 
judges  were  not  deciding  on  the  law,  but  were  consulted  as  the 
advisers  of  the  Crown.  They  thought  that  it  was  an  improper 
proceeding  on  the  part  of  the  judge  to  discharge  the  jury  in  order 
to  postpone  the  trial  until  a  witness  could  be  educated  so  as  to 
understand  the  nature  of  the  oath,  and  I  agree  with  them,  for^  as 
it  seems  to  me,  the  evidence  given  after  an  education  of  this  sort 
woold  be  of  a  very  questionable  kind.  So  thinking,  they  recom- 
mended a  pardon,  but  their  doing  so  was  no  expression  of  an 
opinion  that  the  course  taken  by  the  judge  was  beyond  his  power, 
and  that  he  had  not  discretion  in  a  fit  case  to  dischaige  the  jury, 
and  as  far  as  the  course  adopted  by  them  in  recommending  a 
pardon  is  any  evidence  of  their  opinion,  they  thought  it  no  bar  at 
law.  Here  we  are  not  acting  as  constitutional  advisers  of  the 
Crown.  We  are  to  say  whether  it  is  legal  to  proceed  to  try  this 
issue  after  what  has  happened.  It  is  for  the  law  advisers  of  the 
Crown  to  say  whether,  if  it  be  legal,  it  is  also  proper  as  a  matter  of 
discretion  so  to  do.  That,  however,  is  a  question  for  the  consti- 
tutional advisers  of  the  Crown,  of  whom  I  am  not  one,  to  determine 
on  their  own  responsibility.  I  have,  however,  no  objection  to  state 
my  own  opinion  as  to  the  propriety  of  the  course  taken  on  the  trial 
of  this  cause,  though  it  is  somewhat  extra-judicial ;  that,  in  general 
it  IS  very  objectionable  for  a  judge  to  discharge  a  jury  after  a  trial 
has  begun,  on  account  of  any  failure  of  evidence.  The  liability  to 
abuse  is  so  great  that  I  think  in  practice  this  should  not  be  done 
merely  on  account  of  a  failure  of  evidence ;  but  I  think  it  cannot 
be  said  that  if  a  judge  has  power  by  law  to  discharge  a  jury,  be 
should  never  exercise  that  power.  In  case  of  collusion,  where  it 
appears  that  the  defendant  has  instigated  a  witness  to  absent  him- 
self or  the  like,  I  think  a  judge  ought  to  use  his  power.  In  the 
present  case  I  agree  with  the  defendant's  counsel  that  there  is 
nothing  stated  on  this  record  to  lead  to  the  conclusion  that  the 
defendant  instigated  the  witness  to  refuse  to  give  evidence.  If 
there  were,  I  should  have  no  doubt  that  it  would  have  been 
improper  not  to  discharge  the  jury :  but  I  think,  upon  the  state- 
ments on  this  record,  it  is  probable  that  the  witness  was  not 
instigated  by  this  defendant  at  all ;  still  I  think  the  judge  had  facts 
before  him  from  which  he  might  well  draw  the  inference  that  the 
witness  refused  to  answer  for  the  purpose  of  defeating  justice  by 
procuring  the  acquittal  of  this  defendant  and  the  other  defendants 
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Reo*        from  the  absence  of  evidence,  thinking  he  could  do  bo  with 

Chablks-     impunity.    I  think  that,  under  these  peculiar  circumstances,  it 

woR^     was  very  desirable  that  not  only  should  the  witness  who  committed 

this  contempt  of  court  be  fined  and  imprisoned,  but  also  that  he 

]^'  should  be  baffled  in  the  object  he  proposed  to  himself.  It  may  be, 
Ditdwrge  of  that  the  general  rule  that  a  criminal  case  once  beran  should  be 
jury  wUkotu  disposed  of,  is  of  such  consequence  that  it  would  be  better  to  suffer 
^^";  the  wrong-doer  to  obtain  his  end  than  to  break  through  this  rule, 
and  I  wiU  not  take  on  myself  to  say  that  a  judge  who,^  acting  on 
that  notion,  should  in  such  a  case  as  the  present  direct  an  acquittal, 
might  not  do  well ;  but  on  the  whole,  though  not  without  doubt, 
I  think  that  my  brother  Hill,  always  supposmg  he  had  the  j^ower, 
did  better  in  discharging  the  jury.  All  this,  however,  is  in  the 
nature  of  obiter  dicta.  The  one  point  on  which  I  rest  my  judgment 
is,  that  at  all  events  in  a  case  of  misdemeanor  the  discharge  of  a 
jury  sworn  to  try  an  issue  after  the  trial  has  begun,  ^en  if 
improper,  is  not  in  my  opinion  a  legal  bar  to  a  trial  of  the  issue  by 
another  jury.  I  have  said  at  all  events  in  case  of  a  misdemeanor, 
because  that  is  the  only  question  before  us,  and  because  the  law  of 
England  undoubtedly  does  in  favour  make  a  distinction  in  many 
cases,  and  it  may  be  in  this,  between  the  mode  of  procedure  in 
felonies  and  in  misdemeanors.  The  whole  foundation  of  the  argu- 
ment of  the  defendant  is  rested  on  two  passages  of  Lord  Coke, 
where  he  expressly  speaks  only  of  felonies  where  life  or  limb  is  in 
danger,  and  where  a  ^riv^  verdict  may  not  be  given.  He  is  silent 
as  to  the  effect  of  an  infiingement  of  this  rule,  and  it  may  well  be 
doubted  whether  he  was  doing  more  than  laying  down  a  general 
rule  of  practice  which  he  thought  ought  to  guide  the  court  in 

{practice,  but  which  was  not  generally  followed.  Before  the  Bevo- 
ution  it  certainly  was  the  practice  to  discharge  a  jury  whenever 
the  judge  thought  the  interests  of  justice  required  it,  in  order  that 
.  there  might  be  a  second  trial  This  was  done  in  all  cases  of 
treason  and  capital  felonj  as  well  as  misdemeanor.  The  practice 
is  stated  by  Lord  Hale  m  pretty  nearly  the  same  terms  as  it  is 
stated  by  Lord  Chief  Justice  North  in  the  case  of  Whitbread  and 
Fenwich  Lord  Hale  justifies  the  practice  for  reasons  which  are 
plausible,  and  which  show  that  he  thought  the  discharge  was  no  bar, 
though  the  acquittal  might  have  been  one.  He  justifies  the  prac- 
tice, because  if  the  jury  were  discharged  the  victorious  murderer 
might  be  brought  to  justice,  which  could  not  have  been  if  the 
discharge  was  a  bar  as  much  as  the  acquittal.  But  though  his 
reasons  are  plausible,  the  case  of  Whitbread  and  Fenwick  shows 
.  that  the  practice  was  liable  to  great  abuse,  and  I  think  it  is  dear 
that  the  modern  practice,  by  which  a  criminal  trial  is  not  inter- 
rupted after  it  has  commenced,  except  in  very  exceptional  cases,  ib 
very  much  better.  I  cannot  doubt  that  a  judge  would  most 
properly  be  removed  •fi'om  his  ofiice  and  impeached  if  he  were  now 
to  discharge  a  jury  under  such  circumstances  as  those  under  which 
the  jury  were  discharged  on  the  first  trial  of  Whitbread  and  Fenr 
wick.    I  think  an  Attorney-General  who  persevered  in  putting 
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them  on  trial  again  would  also  be  deseiYing  of  impeachment ;  but 
sappoeing  this  to  be  done,  I  doubt  whether  the  judges  before  whom 
tke  prifloners  were  arraigned  the  second  time  could  do  otherwise 
than  tell  them  that  thej  had  no  legal  bar  to  the  indictment  even 
in  a  case  of  treason.  After  the  Bevolution  no  alteration  was  made 
by  the  Bill  of  Bights,  or  any  other  Act,  in  the  law  or  practice  as  ^^^fj^ 
to  eriminal  trials,  but  the  practice  was  changed.  The  reaction  '*"'  "* 
against  the  old  abuses  was  great.  In  Rex  v.  Keete^  in  1696,  a 
special  verdict  was  found  in  a  case  of  felony.  The  verdict  was 
sooh  that  Holt,  C.  J.,  and  Foster,  J.,  thought  it  warranted  a  judg- 
ment for  the  Crown.  Eyre  and  Rokeby,  JJ.,  thought  the  verdict 
uncertain,  and  that  a  venire  de  novo  ought  to  issue.  It  would 
appear  from  the  various  reports  of  the  case,  that  there  was  a  doubt 
whether  tliere  could  be  a  venire  de  novo  in  a  case  of  felony,  which, 
as  it  seems  to  me,  could  only  be  on  the  ground  that  in  accordance 
with  the  doctrine  of  Lord  Coke  in  Coke  Littleton,  the  jury  once 
charged  with  the  prisoner  ought  to  give  their  verdict  and  could 
not  be  discharged.  In  the  end  no  decision  was  given,  as  Losd  Holt 
himself  took  exception  to  the  indictment,  which  was  quashed. 
This  is  the  only  case  I  find  in  which  the  point  arises  as  a  matter  to 
be  decided  as  a  question  of  law.  It  was  soon  after  this  case  that 
in  Bex  v.  Perkins  Lord  Holt  made  the  statemetit  that,  according  to 
one  report,  *^  he  had  bad  occasion  to  consider  this  matter  f  according 
to  another,  that  all  the  judges  of  England  were  of  opinion  in  debate 
amongst  themselves  that  in  capital  cases  a  jhror  could  not  be 
withdrawn,  or,  in  other  words,  a  jury  could  not  be  discharged  with 
consent,  and  in  misdemeanor  not  without  consent.  What  Lord  Holt 
did  in  Rex  v.  Perkins  is  what  in  every  view  of  the  case  is  now  ap- 
proved of.  The  judges  could  by  their  resolution  alter  the  practice, 
but  not  the  law.  It  has  never  been  decided  that  in  felony  there  can 
be  a  venire  de  novo  on  an  imperfect  verdict,  although  the  very  able 
judgment  of  Crampton^  J.,  given  in  Conway  and  Lynch  v.  The  Queen, 
leads  me.  to  think  probably  it  can.  But  if  Lord  Holt  thought  that 
there  conld  I)e  no  venire  de  novo  in  case  of  an  imperfect  verdict  on 
misdemeanor  except  by  consent,  his  opinion  has  been  repeatedly 
overruled,  for  I  take  it  to  be  clear  that  on  an  imperfect  verdict  on 
misdemeanor  a  venire  de  novo*  is  awarded  (see  Rex,  v.  TVafford) ; 
and  I  agree  with  the  reasoning  of  Crampton,  J.,  in  Conway  and 
Lynch  v.  The  Queen^  which  shows  that  there  is  no  distinction  in 
principle  as  to  the  effect  of  a  bar  of  an  imperfect  verdict,  and 
discharge  of  the  jury  thereupon,  and  any  other  discharge  of  a  jury. 
As  far  as  authority  goes,  the  distinction  between  felony  and  mis- 
demeanor here  becomes  important.  On  the  authorities  there  is  a 
doubt  on  felony.  On  misdemeanor  I  think  it  clear  that  there  is  a 
venire  de  novo  on  an  imperfect  verdict  On  the  argument  before  us 
it  was  said  that  there  was  a  distinction  between  the  discharge  of  a 
jury  because  the  judge  had  become  convinced  that  it  was  imprac- 
ticable that  they  ^should  give  a  verdict,  which  it  was  said  was  a 
case  of  necessity,  and  a  discharge  of  the  jury  where  it  was  mani- 

F  2 


C8 


CBIMINAL  LAW  CASES. 


Rbo. 

V, 

Chabu»- 

WOBTH. 
1861. 

DtKharpeof 

jwry  withotU 

verdict — 

Effect  of. 


festly  still  practicable  that  they  could  give  their  verdict,  but  the 
judge  thought  that  it  was  desirable  for  the  ends  of  justice  not  to 
take  their  verdict  though  it  was  practicable.  This  it  was  said  was 
ultra  vires  and  illegal.  The  distinction  is  intelligible,  but  it  cannot 
be  supported  without  overruling  KinloehLS  case.  There  the  verdict 
of  not  guilty  might  very  well  have  been  taken,  though  the  prisoner 
had  not  the  opportunity  of  pleading  in  abatement.  It  was  entirely 
a  voluntary  act  on  the  part  of  the  court  which  led  to  the  discharge 
of  the  jury,  and,  as  is  pointed  out  by  Crampton,  J.^  in  Conway  and 
Lynch  V.  The  Queeuy  thewhoIereasoningofFoster,  J.,  was  founded 
on  the  supposition  that  the'judge  had  a  mscretionary  power,  though 
he  ought  never  to  exercise  it  without,  very  good  reason  indeed. 
The  case  of  Contoay  and  Lynch  v.  The  Queeny  is  a  case  of  felony, 
and  is,  so  far,  not  necessarily  in  point  in  the  present  case  of  nus- 
demeanor;  but  I  must  say  that  the  admirable  judgment  of 
Crampton,  J.,  convinces  me  that  even  in  a  case  of  felony  he  was 
right  and  his  colleagues,  though  in  the  majority,  wrong,  I  will 
not  w€|iken  what  he  said  by  repeating  or  abridging  it,  but  refer  to 
the  report  only,  saying  that  I  subscribe  to  all  his  reasons,  except, 
as  I  have  abready  said,  T  doubt  whether  he  is  justified,  in  treating 
it  as  settled  that  there  must  be  a  venire  de  novo,  even  on  an 
imperfect  verdict,  in  a  case  of  felony.  I  think  this  still  not  deter- 
mined by  authority:  (see  Campbell  v.  The  Queen,  11  Q.  B.) 
Since  KinhcKs  case  there  have  been  two  in  England  where  the 
question  arose.  Ixt^NewtoiCs  case,  13  Q.  B.,  Lord  Denman  says, 
^*  The  prisoner  was  given  in  charge  to  a  jury  at  the  assizes,  and 
therefore,  as  it  is  contended,  the  prisoner  must  be  set  at  liberty. 
I  do  not  think  the  conclusion  follows,  either  logically  or  on  legal 
authorities.  Even  assuming  the  discharge  of  the  jury  was  im- 
proper, I  do  not  see  how  it  is  equivalent  to  an  acquittal^  or  can  be 
a  bar  to  a  trial,  nor  how  it  can  be  made  the  subject  of  a  plea." 
And  Patteson,  J.,  says,  ^*  There  has  been  no  trial  resulting  in  a 
verdict.  What  took  place  was  not  a  trial  determining  the  ^question 
of  her  guilt  or  innocence.  Therefore,  even  if  I  had  great  reason 
to  doubt  the  correctness  of  what  took  place  at  the  assizes,  I  should 
say  she  was  not  entitled  to  be  discharged."  These  opinions  were 
given  on  a  return  to  a  habeas  corpus^'^vfYietL  the  question  before  the 
court  was,  whether  the  prisoner  could  be  detained  in  gaol  to  abide 
a  fresh  trial.  The  question  whether  there  could  be  a  fresh  trial 
was  not  so  distinctly  raised  as  in  the  present  case,  but  it  was  before 
the  court,  and  the  two  learned  judges  just  quoted  evidently  thought 
that,  even  in  the  case  of  a  capital  felony,  an  improper  discharge  of 
a  iury  was  not  equivalent  to  an  acquittal.  Tne  last  case  on  the 
subject  is  Rea.  v.  Damson^  where  the  precise  question  now  before 
us  was  raised  on  demurrer  at  the  Central  Criminal  Court.  There, 
to  an  indictment  for  a  misdemeanor,  it  was  pleaded  that  the 
prisoner  had  been  given  in  charge  to  a  jury  and  had  been  impro- 
perly discharged  by  the  justices.  The  replication  stated  no  more 
than  that  the  justices  did  it  in  the  exercise  of  their  discretion, 
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because  all  other  business  was  at  an  end,  and  the  jury  said  that       ^^^ 
they  were  not  likely  to  agree.    This  was  admitted  to  be  true  by    chables- 
the  demurrer,  and  if  there  was  no  more  than  that  stated,  surely      worth. 

the  discharge  was  indiscreet  and  premature.    Both  Pollock,  C.B.,       

and  MartiQ,  B.,  take  the  distinction  between  the  case,  which  was       ]^' 
one  of  misdemeanor,  and  that  of  Conway  and  Lynch  v.  The  Queen^  Discharge  of 
which  was  felony;  but  they  rest  their  judgment  on  the  more  r^vnUwui 
general  ground  that  the  improper  dischai^e  of  a  jury  could  not  be     ^^|^ 
the  subject  of  a  plea.     I  thmk  those  authorities  quite  sufficient  to 
authorise  us  to  decide  that  the  discharge  of  the  jury  is  no  lesal  bar 
to  another  trials  and  therefore  that  there  ought  to  be  such  jury 
process  as  is  necessary  to  produce  the  further  trial    Whether  that 
18  to  be  entered  on  the  record  as  a  venire  de  novo,  or  as  a  con* 
tinuation  of  the  former  jury  process,  is  a  matter  not  now  before 
08.     The  rule  should  be  discharged. 

Rule  discharged. 
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COURT  OP  EXCHEQUER. 
November  22  and  26,  1861. 

(Before  Pollock,  C.B,,  Bbamwell,  Channell,  and  Wilde, 

BB„) 

Re  William  Thompson,  (a) 

Aggravated  assault^  16  ^17  Vici,  c.  30 — Charge  of  rape — Jurisdic' 
Hon  of  magistrates — Habeas  corpus. 

Where  an  information  charged  a  prisoner  with  having  unlawfully 
assaulted  and  abused  a  womany  afid  after  a  discussion  between  tlte 
attorney  for  the  prosecutrix,  the  attorney  for  the  prisoner,  and  the 
justices,  it  was  agreed  not  to  proceed  with  a  charge  of  rape  under  that 
informationy  but  to  proceed  under  the  Aggravated  Assaults  Act,  and 
the  only  evidence  of  the  assault  was  that  given  by  the  prosecutrix  her- 
self  who  swore  that  the  prisoner  violated  her  person  against  her  will, 
and  the  magistrates  thereupon  convicted  tlie  prisoner  of  an  aggravated 
assault  under  Hie  \6  Sf  17  Vict,  c.  30,  and  sentenced  him  to  six 
months^  imprisonment: 

Held  {per  Pollock^  C.B,  and  Wilde,  B.)  that  an  assault  with  intent  to 
commit  any  other  offence  is  itself  an  offence  distinct  from  a  common 
assault.  That  by  9  G^.  4,  c,  31,  and  16  4*  17  Vict  c,  30,  magis- 
trates  have  jurisdiction  over  common  assaults  only.  That  where  the 
jurisdiction  depends  on  certain  facts  being  proved  or  not  proved,  the 
decision  of  the  magistrates  as  to  tlie  proof  of  those  facts  is  conclusive, 
but  thai  the  court  will  consider  the  facts  so  as  to  determine  what  was 
the  nature  of  the  charge  before  the  magistrates;  and  that  on  the  facts  of 
this  case  the  magistrates  had  exceeded  their  jurisdiction  by  convicting 
on  a  charge  of  assault  other  than  a  common  assault : 

Held,  contra  {per  Braniwell  and  Channell,  BB,},  tluU  in  point  ofform^ 
a  charge  of  assault  only  was  brought  before  the  magistrates,  and  that 
it  was  not  competent  for  the  court  to  review  the  evidence  on  which  the 
decision  of  the  magistrates  wasfounded, 

WILLIAM  THOMPSON  was  convicted  of  an  aggravated 
assault  upon  a  woman  under  the  16  &  17  Victt  c  30,  and 
committed  to  Preston  gaol  for  six  months. 

The  information,  which  had  been  drawn  up  hj  the  magistrates^ 
clerk,  who  was  a  layman,  charged  the  defendant  Thompson  with 

(a)  Reported  by  F.  Bailbt,  and  S.  M'Culloch,  Eeqra.,  Banuten^aULaw. 
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<< unlawfully  assaultiDg  and  abusing  the  complainant;"  and  when       ^^' 
the  attorney  for  the  prosecutrix  proceeded  to  charge  the  defendant    xhoio^on. 

Thomjwon  before  the  magistrates  with  having  committed  a  rape^  it       

TOB  objected  for  the  defendant  that  the  information  did  not  charge       ^g^- 
him  with  a  felony;    and   after  some    argument    between    the    AumM— 
attorneys  and  the  justices;  it  was  agreed  that  the  case  should  be  charge  of  rape 
taken  under  the  Aggravated  Assaults  Act     The  only  evidence  —Jwisdkiion. 
of  tiie  assault  was  that  given  by  the  prosecutrix  herself,  who 
fistiDctly  swore  that  the  defendant  had  committed  a  rape  upon 
her. 

The  commitment  stated  "  That,  whereas  William  Thompson^  of 
Oswaldtwistle,  county  of  Lancaster,  to  wit,  manager  of  a  cotton 
factory,  was  duly  convicted  before  two  justices  of  the  peace,  upon 
the  information  and  complaint  of  Susannah  Taylor^  of  Belthome^ 
in  the  township  of  Oswaldtwistle^  single  woman,  for  that  the  said 
William  Thompson^  within  three  calendar  months  last  past^  to  wit, 
on  the  29th  Oct.  1860,  at  the  township  of  Lower  Darwen,  in  the 
lower  division  of  the  hundred  of  Blackburn^  in  the  said  county  of 
Lancaster,  did  unlawfully  assault  and  abuse  the  said  Susannah 
Taylor,  contrary  to  the  statute  in  such  case  made  and  provided ; 
and  the  said  justice  did  find  the  said  assault  to  be  proved,  and  to 
be  of  such  an  aggravated  nature  that  it  could  not^  in  the  opinion 
of  the  said  justices,  be  sufficiently  punished  under  the  provisions  of 
the  Stat.  9  Geo.  4,  c  31,  and  the  said  justices  did  tnerefore,  in 
pursuance  of  the  statute  passed  in  the  sixteenth  year  of  the  reign 
of  her  present  Majesty,  entitled,  *  An  Act  for  the  better  preven- 
tion and  punishment  of  aggravated  assaults  upon  women  and 
diildren,  and  for  preventing  delay  and  expense  in.  the  administra- 
tion of  certain  parts  of  the  criminal  law,'  adjudge  that  the  said 
William  Thompson  for  bis  said  offence  should  be  imprisoned  in  the 
house  of  correction  at  Preston,  in  the  said  county,  for  the  space  of 
dx  calendar  months." 

Under  these  circumstaiicea  a  rule  nisi  had  been  granted  cidling 
on  the  justices  to  show  cause  why  a  habeas  carpus  should  not  issue 
to  bring  up  the  body  of  the  said  William  Thompson,  on  the 
ground  that  the  justices  had  no  jurisdiction  in  the  matter. 

«/.  Kaye  now  showed  cause. — It  was  contended,  first,  that  the 
conviction  was  not  before  the  court,  but  only  the  commitment,  and 
that  being  regular  and  good  upon  the  face  of  it,  being  drawn  up 
m  accordance  with  the  forms  in  Jervis's  Act,  would  be  a  sufficient 
return  to  a  writ  oi  habeas  corpus,  and  that  the  court  could  not,  as  the 
conviction  was  not  before  them,  inquire  into  the  evidence  upon 
which  Uie  justices  acted.  Secondly,  the  question  as  to  the  de^ee 
and  sufficiency  of  evidence  and  the  credit  due  to  witnesses  is  a 
matter  solely  within  the  discretion  of  the  magistrates,  and  the  court 
will  not  interfere  unless  it  appear  that  there  was  no  evidence  what" 
ever  to  support  the  conviction :  (K  v.  BoUon,  1  Q.  B.  66 ;  Faley 
on  Convictions,  107.)  In  this  case  there  was  clearly  sufficient 
eridence  of  an  assault  to  support  the  conviction,  and  the  &ct  that 
further  evidence  was  given  tending  to  show  that  a  rape  had  been 
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Reg.       committed  does  not  invalidate  their  decision,  as  not  only  were  they 
THosn»sox    ^^^^^fi*!^  *^  *t®  offence  stated  in  the  information,  but  it  might  well 

' '    be  that  they  were  satisfied  with  the  evidence  of  the  assault,  but 

1861.       not  satisfied  with  the  evidence  of  the  paore  serious  offence.  Thirdly, 
AsM^     that  the  word   **  abuse"   in  the  information  did  not  necessarily 
CAiw^  o/ rape  mean  •* ravishing,"  and  that  prefixing  the  word  "unlawfully" 
— Jiimdtoioifc  showed  that  a  misdemeanor  was  intended.    Fourthly,  that  sup- 
posing the  information  was  for   a  rape,  and  the  evidence  only 
made  out  an  offence  included  in  but  not  amounting  to  the  felony, 
the  magistrates  werejustified  in  convicting  for  the  lesser  offence. 

Overend,  Q.C.  {fr  heeler  with  him)  in  support  of  the  rule. — The 
information  meant  more  than  a  common  assault,  and  the  employ- 
ment of  the  word  ^*  abuse"  gave  notice  to  the  magistrates  of  the 
more  serious  charge  (18  Eliz.  c  7,  s.  4),  and  the  evidence  of  the 
woman  pointed  to  rape  or  nothing.  No  private  arrangement 
between  the  parties  could  give  the  magistrates  the  risht  to  adjudi- 
cate in  such  a  case ;  they  should  either  have  committed  the  prisoner 
for  trial  or  have  discharged  him.  Even  if  they  did  not  condder 
that  the  charge  of  rape  was  established,  it  was  evidently  either  an 
"  asdault  with  intent,"  or  at  least  an  indecent  assault;  and  in  either 
case  their  jurisdiction  was  ousted:  (14  &  16  Vict.  c.  100,  s.  29.) 
By  9  Geo.  4,  c.  31,  justices  were  empowered  to  deal  summarily 
with  common  assaults ;  iand  by  16  &  17  Vict  c  30,  they  are  autho- 
rised to  inflict  a  more  severe  punishment  for  aggravated  assaults, 
but  that  gives  them  no  power  to  deal  with  charges  of  rape,  assault 
with  intent,  nor  with  indecent  assaults.  If  the  word  '^  abuse '^ 
took  the  case  beyond  an  aggravated  assault,  their  summary  juris- 
diction was  at  once  ousted :  (22  &  23  Vict.  c.  17.)  ^         y      ^ 

Nov.  26. — PoLtoCK,  C.B. — In  this  case  an  application  was 
made  the  other  day  by  Mr.  Overend  for  a  writ  of  habeas  carpus. 
Cause  was  shown,  and  Mr.  Overend  and  Mr.  Wheeler  were  heard 
in  support  of  the  rule.  The  court  being  equally  divided  the  rule 
will  be.  discharged ;  but  it  is  right,  perhaps,  shortly  to  state  the 
grounds  on  which  it  appears  to  me  that  the  writ  ought  to  have 
issued.  It  appears  that  the  conviction  and  commitment  were 
under  the  16  &  17  Vict  [c.  30,  by  which  magistrates  are  em- 
powered, if  they  think  an  assault  to  be  of  an  aggravated  character, 
to  extend  the  imprisonment  that  may  be  mflicted  under  the 
9  Geo.  4,  c  31,  from  three  months,  which  that  statute  empowers, 
to  six  months,  which  the  magistrates  may  award  under  the  16  &  17 
Vict  The  objection  to  the  conviction  and  the  warrant  founded 
upon  it  was  this,  that  the  mi^strates  have  exceeded  their  juris- 
diction; and  it  appears  that  their  jurisdiction  is  founded  upon  this: 
by  the  9  Geo.  4,  if  complaint  be  made  of  a  common  assault  (the 
statute  does  not  say  an  assault  merely,  but  it  says  a  common 
assault),  if  complaint  be  made  of  a  common  assault,  the  magistrates 
have  a  right  to  deal  with  it,  and  to  award  to  the  party  found  guilty 
of  a  common  assault  any  term  of  imprisonment  not  exceeding 
three  months.    It  may  be  material  to  consider,  what  is  the  mean- 
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ing  of  the  ezpreflslon  *'  common  assault."  It  appears  to  me  that  ^^' 
it  means  an  assault  not  accompanied  by  any  circumstances  that  t^^i^^. 
give  to  the  assault  the  distinct  coaracter  of  an  offence  recognised  — 
by  the  law  as  something  more  than  an  assault  I  certainly  cannot  i^ei. 
understand  that  expression  to  mean  anything  else.  The  assault  asm^-- 
may  be  accompanied  with  a  violent  killing,  and  then  it  would  be  charge  of  rape 
manslaughter  or  murder ;  an  assault  may  be  accompanied  with  ^JwiadteUon, 
violation  of  the  person  of  a  woman  against  her  wiU,  and  then  it 
would  be  a  rape ;  it  may  be  accompanied  with  circumstances  that 
leave  no  doubt  of  an  intention  to  commit  a  rape,  it  would  then 
be  an  assault  with  intent  to  commit  a  rape ;  it  may  be  accompanied 
with  circumstances  that  show  that  there  was  an  intention  to  kill, 
and  an  assault  with  intent.to  conmiitarape  is  only  a  misdemeanor, 
it  is  not  a  felony ;  but  an  assault  with  intent  to  loll  is  to  this  hour 
a  capital  felony.  It  may  be  an  assault  for  some  other  purposes^ 
which  it  is  not  necessary  to  repeat  here  now.  Thus  it  may 
dther  be  a  capital  felony,  or  a  felony,  or  nothing  but  a  mis- 
d^neanor;  but,  in''  my  judgment,  an  assault  with  intent  to 
commit  a  rape  is  as  distinct  an  offence  from  a  common  assault  as 
murder  is  distinct  from  rape.  They  both  are  distinct  from  an 
ordinary  assault,  or  an  assault  for  a  purpose  not  amounting  to 
felony,  but  yet  going  beyond  a  common  assault,  and  the  circum- 
stance of  that  being  an  assault  (as  a  common  circumstance  in  all 
these  cases)  does  not  identify  the  two  crimes  so  as  to  make  them 
more  or  less  of  the  same  class  of  offence.  That  is  an-assault  with 
something  beyond ;  but  still,  having  taken  that  away  from  the  - 
assault,  in  my  judgment  there  is  as  much  distinction  in  point  of 
law  between  a  common  assault  and  an  assault  with  intent  to  com* 
mit  a  rape  as  there  is  between  larceny  and  perjury,  and  I  do  not 
think  that  it  was  ever  intended  that  they  should  be  confounded 
together.  Well,  then,  the  statute  of  the  9  Geo.  4,  having  taken 
means  to  limit  the  authority  of  the  maffistrates  to  inquire  into  a 
common  assault,  in  my  iudgment  this  authority  is  not  extended  by 
the  16  &  17  Vict.,  which  although  it  does  not  repeat  the  expression 
^  common  assault,^  and  speaks  merely  of  an  assault,  but  of  a  more 
aggravated  character,  refers  back  to  the  power  of  punishment  under 
the  9  6ea  4,  and  says,  if  the  assault  is  of  so  aggravated  a  nature 
that  the  magistrates  think  the  powers  of  the  9  Geo.  4  not  sufficient, 
they  shall  not  be  limited  to  three  months,  but  may  award  imprison- 
ment for  a  term  not  exceeding  six  months,  with  or  without  hard 
labour.  It  appears  to  me  that,  under  these  proviaons  of  the 
Le^slatnre,  the  magistrates  have  no  authority  except  to  inquire 
into  a  charge  of  common  assault ;  that  when  that  charge  is  made 
for  any  other  aggravated  assault  distinguished  by  the  law  and 
marked  out  for  a  different  mode  of  punishment,  they  ought  to  hold 
their  hand  and  send  the  case  for  trial  at  the  sessions,  if  the  sessions 
be  competent  to  inquire  into  the  offence,  or  at  the  assizes,  if  the 
offence  be  of  such  a  nature  that  it  ought  to  go  there.  Then  the 
question  that  I  have  to  put  to  myself,  in  point  of  fact,  with  reference 
to  these  proceedings  is  this.  What  waa  the  charge  made  before  the 
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Bio.  mapstnites?  If  it  was  a  charge  of  common  assault,  they  have 
THoittsoK.  junsdiction;  if  it  was  a  charge  for  an  assault  of  a  different  diar 
«-^  '  racter,  they  had  no  jurisdiction.  The  case  of  Rex  v.  BoUon  is  a 
2^*  very  able  summary  of  the  law  upon  this  subject,  and  it  points  out 
with  remarkable  precision,  in  my  judgment,  the  occasions  on  which 
Ataandi^  the  questions  of  jurisdiction  must  be  left  entirely  to  the  magistrates. 
^*«y«^^  There  are  cases  where  the  jurisdiction  depends  upon  certain  facts 
--^nruduiuon.  \^\j^g  proved  or  not  proved.  Where  that  is  the  case,  if  the 
magistrates  have  dealt  with  the  fact  as  being  proved,  and  have 
exercised  a  jurisdiction  upon  that  footing,  no  court  can  inquire 
into  their  authority.  Their  decision  upon  the  fact  is  conclusive 
with  reference  to  any  question  of  appeal,  or  application  to  any 
court  whatever.  But  when  the  nature  of  the  chareeis  undoubted, 
and  it  turns  out  that  the  charge  is  not  a  chaise  which  gives  them 
jurisdiction,  then  it  appears  to  me  neither  Bex  v.  Bolton  nor  any 
other  authorit;^  prevents  the  Superior  Courts  in  Westminster-hall 
from  entertainmg  the  matter  and  lookitfg  at  the  evidence.  What 
was  the  charge  that  was  really  made  on  the  present  occasion  ?^  The 
information  states  that  the  charge  is  for  assaulting  and  abusing  a 
certain  woman.  The  complaint  is,  upon  the  face  of  the  informi^ 
tion,  something  more  than  a  mere  assaulting.  The  very  expression 
(for  the  information  was  in  writing)  appears  to  me  to  import 
assaulting  and  something  more ;  but  when  one  hears  the  evidence, 
it  seems  to  me  that  every  possible  doubt  must  be  removed,  and  I 
think  the  Court  of  Queen's  Bench,  before  whom  this  matter  was 
brought,  and  who  did  not  grant  a  rule  to  diow  cause  upon  this  part 
of  the  case,  were  not  in  the  position  in  which  we  are ;  for  we  have 
had,  in  addition  to  the  rule  to  show  cause,  affidavits  filed  on  the 
part  of  those  who  support  the  conviction  and  the  warrant,  and 
who  resist  the  rule  for  th^  habeas  corpus;  we  have  a  statement 
made  distinctiy  of  all  that  took  place  before  the  mamstrates,  and 
there  the  information  being  for  an  assault,  and  cleariy  something 
more,  called  abusing,  it  appears  to  me  that  the  moment  the  com- 
plainant had  to  give  her  evidence,  she  forthwith  detailed  a  complete 
case  of  absolute  violation  of  her  jperson  against  her  will.  It 
appears  to  me  that,  without  entering  mto  any  very  nice  inquiry  as 
to  what  is  the  meaning  of  the  word  '^  abuse,"  there  are  very  strong 
grounds  for  thinking  that  the  word  ^^  abuse  "  as  applied  to  a  woman 
—and  I  am  not  aware  that  in  any  case  it  has  been  used  except 
with  reference  to  sexual  intercourse ;  certainly  it  has  in  more  than 
one  Act  of  Parliament  had  that  meaning  applied  to  it — that  the 
term  ^^  abuse  ^  apparendy  always  imports  something  of  that  nature. 
Well  tiien,  we  have  those  facts ;  the  information  is  for  assaulting 
and  abusing,  and  the  evidence  has  disclosed  on  the  part  of  the 
complainant  a  statement  of  facts  that  constitute  a  complete  viola- 
tion of  her  person  against  her  wilL  Can  any  one  say  that  that 
was  a  charge  of  a  common  assault?  I  think  it  was  not.  If  there 
was  no  charge  of  a  common  assault  made — if  there  was  no  evidence 
of  a^  common  assault,  that  is,  merely  a  common  assault — ^in  my 
opinion  the  magistrates  had  no  jurisdiction.    It,  however,  may  w 
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so^ested  that  that  is  a  decision  of  the  ma^trates  in  point  of       R«>- 
ftct,  and  ooncludye  with  us,  which  I  admit  it  to  be  where  the  mere   thokpsok. 

question  of  truth  or  falsehood  of  the  facts  is  to  determine  the       

matter ;  and  it  may  be  said,  ^*  Oh,  they  believed  the  woman  as  to  i^ei. 
the  mere  assault,  but  disbelieved  every  other  part  of  her  story,  a9mxM^ 
and  the^  disbelieved  It  was  either  an  actual  rape,  or  an  attempt  to  charff^  ^^^ 
commit  it '^  But  it  appears  to  me  that  would  only  be  trifling  with  — JuKw&ikm. 
what  I  think  it  is  our  duty  to  take  care  of,  na^iely,  that  the 
magistrates  do  not  exceed  their  jurisdiction,  and  exercise  a  power 
of  sending  one  of  her  Majesty's  subjects  for  six  months  to  prison, 
and  ^sibly  with  hard  labour  (though  hard  labour  was  not  given 
in  this  case),  the  effect  of  which  would  be  to  put  an  end  to  all 
Airther  inquiry  about  the  rape,  which,  after  the  judgment  of  the 
magistrates,  you  would  have  no  ri^ht  to  deal  with.  They  cannot 
in  substance  pardon  it  by  treating  it  as  a  common  assault  and  dis- 
believe the  woman.  In  my  judgment,  therefore,  their  duty  was  to 
hove  sent  the  case  to  be  tned  at  the  assizes,  and  to  have  held  their 
hands  with  reference  to  any  supposed  jurisdiction  of  their  own. 
I  own  that  it  appears  to  me  that  I  should  be  ascribing  to  the 
magistrates  a  course  of  investigation  which  I  cannot  bring  myself 
to  believe  to  be  the  truth.  It  appears  to  me  that  th^  moment  it 
came  out  that  the  charge  of  assault  was  accompanied  by  this 
charge  of  rape,  it  was  the  duty  of  the  magistrates  instantly  to  say, 
''  Ko  consent  of  the  defendant  will  give  us  jurisdiction  ;  we  have 
no  riffht  to  deal  with  that  matter  at  all.  We  will  stay  our  hands 
and  the  party  must  take  his  trial  at  the  assizes."  Instead  of  that, 
the  magistrates  appear  to  have  sentenced  the  party  to  six  months' 
imprisonment — they  certainly  did  not  give  hard  labour,  though 
if  they  had  believed  the  woman  it  was  difficult  to  say  that  they 
ought  not  to  have  done  so ;  but  it  is  a  very  unintelligible  pro- 
ceoiing  to  say  that  they  believed  the  woman  so  far  as  to  the 
assault,  and  they  utterly  disbelieved  her  with  respect  to  the  rape, 
or  any  attempt  at  rape.  And  therefore,  as  they  cut  it  all  down  to 
a  mere  common  assault,  they  had  jurisdiction  to  deal  with  that 
under  the  statute.  I  own,  with  the  profoundest  respect  for  my 
brethren  who  do  not  entertain  the  same  opinion  as  myself,  I  cannot 
help  thinking  that  it  borders  on  trifling  with  our  duty  to  apply  the 
decision  in  the  case  of  Rex  v.  Bolton  to  such  a  state  of  things.  I 
cannot  bring  my  mind  to  believe  that  the  magistrates  acted  under 
any  such  notion  of  their  duty  or  their  rights.  I  cannot  believe 
that  they  acted  as  they  did  because  they  bdieved  the  woman  as  to 
the  assault,  and  disbelieved  her  as  to  the  rape.  If  they  disbelieved 
so  materiid  a  matter,  and  thej  thought  she  was  swearing  falsely, 
I  think  they  would  have  dismissed  the  matter  altogether,  and  not 
have  sent  the  man  without  a  trial  by  a  jury  to  an  imprisonment 
for  six  months.  Thinking  therefore,  as  I  do,  that  there  was  no 
charge  pf  a  common  assault— that  the  charge  was  really  of  a  dis- 
tinct, substantive  and  different  offence,  namely,  a  chaige  of  rape, 
or  at  least  an  assault  with  intent  to  commit  a  rape,  both  of  which 
are  entirely  distinct  from  the  charge  of  assaidt,  and  thinking  that 
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Km.        the  magistrates  had  no  right  when  that  charge  was  made  to  give 
Thow^on.    themselves  jurisdiction  by  believing  a  part  of  the  case  and  dis- 

"    believing  the  remainder — ^in  my  opinion  the  writ  of  habeas  corpus 

1861.  ought  to  go ;  at  all  events,  we  ought  to  have  the  man  here,  and 
AaiouU-^  have  it  fully  argued  before  us  whether  that  conviction  and  the 
Charge  of  rape  Warrant  of  commitment  can  be  sustained  in  law. 
-^vrudictiotu  Bbamwell,  B,— I  regret  that  my  opinion  should  be  adverse  to 
that  of  my  Lord,  because  I  would  rather  this  court  should  be 
agreed :  but  I  think  this  rule  should  be  discharged.  A  prelimi- 
nary objection  was  taken  by  Mr.  Elaye  that  the  conviction  was  not 
before  the  court,  which  I  advert  to  only  to  show  that  it  has  not 
been  passed  over,  and  it  is  not  to  be  supposed  that  we  take  it  to 
be  ill-founded ;  but  the  matter  having  oeen  discussed  upon  the 
other  point,  and  I  being  prepared  to  express  an  opinion  upon  it 
favourable  to  Mr.  Eaye,  it  is  not  necessarjr,  as  far  as  I  am  con- 
cerned, to  entertain  that  preliminary  objection,  or  to  determine 
whether  it  is  well  founded  or  not,  and  it  is  not  to  be  supposed  that 
we  say  it  is  not.  Now,  assuming  that  the  documents  before  us  are 
sufficient  upon  the  face  of  them  to  warrant  the  detention  of  the 

Erisoner,  inasmuch  as  he  would  upon  their  being  returned  have  to 
e  remanded,  unless  he  could  show  a  want  of  jurisdiction,  tiie 
question  whether  this  rule  should  be  made  absolute  seems  to  me 
to  be  a  question  of  whether  or  not  it  is  shown  that  the  magistrates 
had  jurisdiction.  As  my  Lord  has  put  it — and  I  go  entirely  along 
with  my  Lord  in  his  reasoning,  for  the  purpose  of  showing  what 
the  jurisdiction  of  the  magistrates  was — 1  think  they  had  no  power 
to  convict  this  man  in  the  way  they  have  done,  except  upon  the 
charge  of  an  oflfence  of  which  they  have  convicted  him.  That 
seems  to  be  a  truism ;  but  the  reason  I  make  the  remark  in  that 
way  is,  that,  though  no  doubt  cases  may  occur  where  a  particular 
charge  being  brought  against  a  man,  and  it  turning  out  he  is  not 
guilty  on  Siat  charge,  the  magistrates  have  not  jurisdiction  to 
entertain  the  one  of  which  he  is  guilty,  yet  it  not  being  necessary, 
as  it  was  not  necessary  in  this  case,  that  there  should  be  an  in- 
formation in  writing,  the  magistrates,  no  doubt,  instead  of  gomg 
through  the  form  of  solemnly  dismissing  the  first  charge,  and 
asking  the  parties  to  go  into  a  new  charge,  and  make  their  state- 
ments over  again,  may  say,  *^  The  offence  is  not  proved,  we  dismiss 
it,  and  such  another  charge  is  preferred,  and  we  convict  on  that ;" 
that  is  posnble ;  but  in  point  of  form  they  ought  to  dismiss  any 
charge  brought  before  them  if  not  well  founded,  and  separately 
entertain  another.  In  this  case  the  question,  to  my  mind,  le, 
whether  a  charge  was  brought  before  them  of  an  assault  ?  Because, 
if  it  was  competent  for  them,  and  they  were  bound  to  hear  it,  to 
entertain  and  determine  it ;  and  if  they  did  determine  it,  and  it 
was  made  out,  it  seems  to  me  that  we  have  no  power  to  investi- 
gate the  propriety  of  their  proceedings.  Therefore,  to  my  mind, 
the  question  is  whether  a  charge  was  brought  before  them  of  a 
character  of  which  they  could  convict  the  defendant  ?  And  I  go 
along  with  my  Lord  in  his  reasoning,  that  if  it  had  been  a  charge 
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of  rape  thejr  ought  not  to  have  convicted  him  of  this  offence^  and        9^* 

oi^fat  to  liave  dismissed  the  charge.     So  also  I  am  incUned  to    t^ohpsov. 

think,  if  it  had  been  a  charge  of  any  of  the  assaults  which  my       — 

Lord  has  referred  to,  which  are  not  common  assaults,  they  ought       i^^i. 

to  have  dismissed  the  charge.    Again  I  say,  therefore,  the  question     assouU— 

to  mv  mind  is,  whether  the  charge  was  a  charge  of  the  offence  of  charge  of  rape 

which    they  have  convicted   him?    and  I  think  it  was.    The —•^*^'«<''«^*' 

written    complaint  was    that  the  prisoner    had   assaulted    and 

abused  the    female  who   made    the    complaint.    I    confess,  to 

my  mind,  the  word  ^^  abuse "  has  no  meaning ;  it  is  not  a  word 

of  art,  it  is  not  a  technical  word,  except  in  a  different  sense  to 

that  which  has  generally  been  imputed  to  it  in  popular  language ; 

it  may  mean  either  to  call  names  or  abuse  by  words ;  perhaps, 

correctly  speaking,  it  means  any  private  misuse  in  office,  or  a  man 

abusing  his  powers ;  and  other  instances  might  be  shown.     It  is 

also  yery  possible  that  magistrates  may  abuse  their  power  when 

eases  of  tins  description  are  brought  before  them — ^that  is,  misuse 

it.     The  only  way  m  which  I  find  it  used  as  a  term  of  art  is  in  a 

way  which,  to  my  mind,  shows  it  does  not  mean  ravish ;  because  I 

find  it  used  in  a  statute  in  this  way : — The  16tb  section  of  9  Geo. 

4,  c  31,  says:  ^^  Whereas  on  trials  for  the  crimes  of  rape  and  the 

carnally  abusing  girls  under  the  respective  ages  herein  mentioned ;" 

that  is  to  say,  on  charges  of  rape  and  on  charges  which  are  not 

charges  of  rape,  but  ^'  carnally  abusing  "  young  females.    There, 

to  my  mind,  the  word  abuse  is  manifestly  used  as  different  from 

the  word  rape :  it  may  include  rape  no  doubt,  or  it  may  not ;  yet 

the  statutes,  particularly  the  9  Geo.  4,  c.  31,  s.  16,  enact,  ^'  That 

if  any  one  shall  unlawfully  carnally  know  and  abuse,"  that  is 

unlawfully  carnally  abuse,  whether  with  or  without  consent,  there 

may  be  an  abusing,  although  no  rape.     To  my  mind,  therefore, 

this  word,  without  the  proper  concomitants  ^'  did  carnally  know," 

and  *'  unlawfully  and  carnally,"  really  has  no  meaning  at  iul.    If  I 

take  it  to  have  any  meaning,  I  should  say  it  had  the  meaning  which 

at  first  sight  one  would  suppose  it  indicated,  that  the  female  was 

under  age ;  and,  in  point  of  fact,  with  reference  to.  this  particular 

woman,  it  seems  to  me  to  be  meaningless.     But  then  the  only 

expresflion  used  is,  ''  the  defendant  did  unlawfully  assault  her," 

together  with  words  which  may  or  may  not  mean  he  did  something 

else,  but  which  in  mv  mind  have  no  definite  meaning.     I  think, 

therefore,  that  upon  the  written  information  before  the  magistrates 

there  was  nothing  to  preclude  their  entertaining  a  charge  of 

common  assault,  though  they  would  have  been  premided  if  it  had 

been  said  he  feloniously  assaulted  with  intent  or  attempted  to 

commit  a  rape,  or  any  of  the  other  offences  that  are  not  common 

assaults.     Well,  that  being  the  written  information,  and  that  being 

the  written  charge,  was  there  anything  else  to   show   that  thn 

magistrates  believed  there  was  any  ambiguity  about  it,  and  that 

the  charge  was  one  of  rape  ?    I  re^r  to  the  charge,  independently 

of  the  evidence,  for  a  reason  that  will  appear  presently.     No\y, 

the  only  other  statement  of  any  charge  we  have  had  before  us  is 
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^^'       the  charge  in  the  opening  of  the  proaecotrix's  attorney,  who 
Tnoi^N.    undoubt^ly  began  by  saying  he  made  a  charge  of  rape,  and  on 

'    that  an  objection  was  taken  by  the  opposite  party,  '^  You  cannot 

^^-       go  into  that,  because  the  written  charge  which  we  are  called  upon 
iliwm//—     **®^®  ^  investigate  is  not  a  charge  of  rape."    But  the  affidavit  of 
Charge  (f  rape  the  prosecutrix's  attorney  says:  '^  I  agreed  to  this;  and  I  think  it 
--JvntdicHon.  ^fBg  agreed  to,  and  we  went  into  a  charge  of  a  common  assault ;" 
which  my  brother  Channell  said,  as  I  thought  very  properly,  in 
the  course  of  the  argument,  is  the  charitable  construction ;  not 
that  at  the  end  of  the  evidence  the  justices  did  what  they  ought 
not  to  do,  and  agreed  to  suppress  the  charge  of  rape  and  go  into 
another  which  they  had  proper  jurisdiction  to  go  into;  but  that 
they  agreed  to  take  the  charge  of  common  assault  under  the  belief 
that  the  objection  of  the  prosecutrix's  attorney  was  well  founded. 
I  think  this  is  not  only  a  charitable  way  of  looking  at  it ;  but  I 
think  a  more  correct  verbal  construction  of  the  affidavits,  because 
the  attorney  says  not  only  "  do  not  go  into  the  charge  of  rape," 
but  he  says,  ^^  go  into  a  charge  of  assault,  if  you  please."    I  cannot 
say  I  object  in  point  of  law,  that  the  justices  could  not  do  that; 
for,  though  the  objection  was  founded  on  ignorance,  the  justices 
acted  on  it,  and  after  the  objection  of  the  prosecutrix's  attorney 
to  the  charge  of  rape  the  charge  preferred  was  of  common  assault, 
and  not  a  charge  of  any  of  the  statutory  assaults  to  which  my  Lord  has 
referred,  as  to  which  I  confess  I  agree  that  if  there  had  been  such 
a  charge  it  would  have  been  wrong  for  the  magistrates  to  convict 
of  the  oflFence,  and  they  ought,  at  all   events,  specifically  to  have 
dismissed  it  if  they  did  not  think  it  well  founded,  and  then  enter- 
tain the  new  one  to  be  brought  before  them  of  a  common  assault. 
However,  by  this  process  of  reasoning,  I  have  brought  myself  to 
the  opinion  that  the  charge  made  before  the  magistrates  was  a 
charge  of  an  assault,  and  one  which  they  were  competent  under 
the  statute  to  entertain.     That  being  so,  to  my  mind  there  is  an 
end  of  the  case ;  because,  if  they  were  competent  to  entertain  it, 
it  matters  not  that  it  was  not  supported  by  evidence  on  which 
they  ought  to  have  acted  ;  it  matters  not  that  there  was  abundant 
evidence  on  which  they  ought  to  have  come  to  an  opinion  that  an 
offence  had  been  committed  over  which  they  had  no  jurisdiction. 
Although  I  think  it  is  incompetent  to  us  to  look  into  the  evidence, 
and  to  say  in  what  way  they  ought  to  deal  with  it,  I  cannot  help 
subscribing  to  a  considerable  extent  to  a  remark  my  Lord  has  made, 
that  it  was  in  some  way  trifling  with  what  we  may  call  the  real 
merits  of  the  case;   because  one  cannot  fail  to  perceive  that, 
though  we  cannot,  in  my  judgment,  review  their  proceedings, 
they  ought  to  have  come  to  a  different  conclusion.     It  is  possible 
in  point  of  law,  though  I  do  not  suppose  it  was  so  in  point  of  fact, 
that  they  may  have  discredited  that  a  rape  was  committed,  and 
may  have  found  that  nothing  but  an  aggravated  common  assault 
was  committed.     It  was  asked  in  the  course  of  the  argument  how 
it  was  possible,  if  the  woman's  statement  could  be  to  any  extent 
believed,  there  could  be  an  assault  of  this  description,  unless  with 
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an  Attempt  to  oomiiiit  a  rape^  or  unless  it  was  some  other  than  a       b«>* 
oommon  assault?    My  answer  is  this :   I  take  it  to  be  perfectly    th^^^jj 

possible,  in  point  of  fact,  that  a  num  might  violently  laj  hold  of       

a  woman  and  insist  on  kissing  her;  that  would  subject  hun  to  the       I86I. 

consequences  either  of  an  attempt  to  ravish,  an   assault  with    ^^^_ 

intent  to  actually  rape,  or  an  aggravated  assault;   and  on  her  charge  of  rape 

resisting  he  might  strike  her;   that  would  be  an  assault,   and --^vrwHctiorL 

it  is  possible  in  point  of  fact,  that  such  on  assault  given  in  evidence 

may  nave  satisfied  the  magistrates  that  a  common  assault  of  an 

aggravated  character  was  committed,  but  no  statutable  assault, 

no  felony  was   committed   or  proved*     Now,   the   question  is, 

whether  we  have  jurisdiction  to  look  into  it ;  and  on  that  matter 

I  entertain  some  doubt,  the  impression  on  my  mind  being,  that 

if  Ihey  had  the  charge  before   them,  on  which  they  convicted, 

whether  there  was  or  was  not  evidence  of  that  charge  is  a 

matter  which  they  must  determine.    They  determined  there  was 

sufficient  evidence  for  a  conviction,  and  the  impression  upon  my 

mind  is,  that  we  cannot  review  what  they  have  done.    Accordingly, 

on  that  ground  I  think  there  was  no  want  of  jurisdiction  shown, 

and  if  the  prisoner  were  brought  up  he  would  have  to  be  remanded. 

I  think  the  rule  ousht  not  to  be  made  absolute,  because  I  cannot 

see  that  there  would  be  a  more  solemn  discussion  upon  the  return 

after  the  expense  of  bringing  the  man  up  than  there  has  been  upon 

the  present  occasion.    I  may  say  that  another  thing  that  iimu- 

ences  me  is  this,  that  if  my  opinion  is  not  well  founded,  it  is  a 

satisfiiction  to  know  that  a  court  of  co-ordinate  jurisdiction  has 

unanimously  expressed  an  opinion,  and  I  think  not  an  ill-founded 

one,  with  respect  to  the  decision  of  this  particular  matter.     For 

fear  I  should  be  misunderstood — ^for  fear  it  should  be  supposed  I 

think  the  ma^trates  did  right  in  point  of  fact — I  wish  to  make 

this  observation.    I  am  not  goins  to  censure  them — I  dare  say 

they  thought  they  were  warranted  in  doing  what  they  did  in  point 

of  law  and  expediency ;   but  in  my  opinion  they  were  wrong.     I 

think  they  were  clearly  so.     One  of  the  efiects  of  what  they  have 

done  is  to  pardon  this  man,  for  I  believe  no  further  proceedings 

could  be  taken  a^nst  him  for  the  rape. 

Pollock,  C.  B. — In  my  opinion,  in  point  of  law,  that  is  so. 
The  statute  expressly  says  no  action  shall  be  brought,  and 
no  further  proceedings  of  any  sort  taken  in  respect  of  that 
assault 

Bhamwell,  B. — But  be  that  as  it  mav — whether  it  has  that 
efiect  or  not,  or  whether  this  man  can  still  be  tried  for  the  offence 
of  rape,  is  not  the  question  before  us  to-day.  It  is  utterly  im- 
possible that  they  can  have  credited  the  case  of  the  prosecutrix 
without  thinking  that  a  rape,  or  an  indecent  assault,  or  an  attempt 
to  commit  a  rape,  had  been  committed — it  is  utterly  impossible  they 
could  have  done  so ;  because,  when  one  comes  to  examine  into  the 
ei^ence,  the  cross-examination  of  the  prosecutrix  was  not  for  the 
parpose  of  showing  that  one  of  the  ingredients  of  rape  had  not 
taken  place,  and  that  there  was  not  an  assault  of  such  a  character 
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^■^       a8  to  support  the  statement  that  penetration  had  taken  place— 
TR0]a>80ff.    ^^^^  there  had  not  been  an  attempt  to  commit  a  rapcj  or  an  inde- 

'    cent  assault — but  the  cross-examination  was  solely  directed  to 

1861.  show  that  the  thing  was  done  with  her  consent  I  should  con- 
AtMuU-^  ceive  upon  the  evidence  the  only  doubt  the  magistrates  had,  or 
Charge  of  rape  ought  to  havc  had,  was  uot  whether  the  offence  she  stated  had 
-^Juritdietum,  not  been  committed  in  the  other  particulars,  but  whether  she 
was  a  consenting  party  to  what  took  place  or  not.  If  that  was  so, 
when  they  came  to  decide  the  case,  the  first  thing  they  ought  to 
have  made  up  their  minds  to  was,  is  the  defence  a  true  one — or 
the  case  a  true  one?  If  the  case  on  the  part  of  the  prosecutrix  is 
a  true  one,  namely,  that  she  did  not  consent,  they  were  evidently 
bound  to  commit  him  for  trial  on  the  grave  charge  to  which  she 
had  sworn,  or,  at  all  events,  for  one  of  the  statutory  assaults,  if 
they  had  any  reason  for  doubting  that  penetration  had  taken 
place.  If  on  the  other  hand  they  believed  the  case  of  the  defen- 
dant, that  what  was  done  was  with  the  consent  of  the  woman,  it 
is  obvious  they  ought  not  to  have  convicted  him  in  the  way  they 
have  done.  The  only  question  really  raised  by  the  parties  is, 
whether  what  took  place  was  with  or  without  the  consent  of  the 
prosecutrix.  And,  m  my  opinion,  all  they  ought  to  have  done, 
and  what  in  point  of  law  is  all  they  could  do,  was  to  determine 
that  question  in  th^ir  own  minds ;  and  if  they  came  to  a  conclusion 
that  it  was  with  her  consent,  they  ought  to  have  dismissed  the 
sumim>ns ;  if  it  was-  not,  then  they  ought  to  have  sent  him  for  trial 
for  the  offence  with  which  he  was  charged.  That  appears  to  my 
mind  plain.  I  really  cannot  understand  that  there  is  any  doubt 
about  it.  I  cannot  refrain  from  saying  that  it  is  an  inexpedient 
thing  that  magistrates  should  take  on  themselves,  from  any  notion 
of  expediency  or  otherwise,  to  say,  ^^  We  will  not  commit  this  man 
for  trial  for  the  offence  sworn  to  against  him,  because  he  may  be 
guilty  of  another,  or  perhaps  it  may  go  off  on  this,  that,  or  the 
other;  or  to  save  expense,  or  whatnot."  What  they  ought  to  do, 
without  reference  to  the  consequences,  is  to  adjudicate  on  the 
evidence  before  them,  and  if  that  satisfies  them  that  the  offence 
charged  is  committed,  and  no  other,  they  ought  to  convict,  as  they 
must  have  done  in  this  case ;  if  they  are  satisfied  a  different  offence 
is  committed  they  ought  not  to  have  convicted  him  at  all.  Although 
therefore  I  am  of  opinion  that  the  charge  was  such  that  they  could 
convict  of  the  offence  of  which  they  have  convicted,  and  we  cannot 
reverse  what  they  have  done,  I  also  agree  with  my  Lord — I  repeat, 
in  order  that  there  may  be  no  mistake  about  it — that  it  was  clear 
from  this  evidence  that  they  ought  not  in  point  of  fact  to  havc 
come  to  the  conclusion  they  have  done,  but  they  ought  to  have 
disposed  of  the  summons  or  sent  the  man  for  trial.  We  cannot, 
however,  interfere  with  their  proceedings,  and  this  being  my 
opinion,  I  think  this  rule  should  be  discharged. 

Channell,  B. — I  concur  in  the  expression  of  regret  that  has 
fallen  from  the  rest  of  the  Court,  that  there  should  be  a  difference 
of  opinion  upon  this  subject,  pariicularly  as  the  liberty  of  the 
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subject  is  concerned.    After  haying  given  the  case  the  best  con-        ^' 
sideration  I  am  ablej  I  concur  in  the  view  which  my  brother   thomtson. 

Bramwell  has  just  stated,  and  I  think  that  no  rule  should  be       

drawn  up  in  the  nature  of  a  rule  absolute.     It  seems  to  me  the        ]^' 
question  is  not  as  put  by  the  Lord  Chief  Baron  and  my  brother     Atsauit-^ 
Bramwell)  whether  the  magistrates  acted  wisely  or  discreetly ;  Charye  of  rape 
that  ia  not  at  all  the  question.     As  that  is  not  the  question,  I  -^vrigdictian. 
would  rather  not  upon  that  point  express  any  opinion.     The 
question  is,  whether  the  magistrates  had  jurisdiction  or  not ;   if 
they  had  jurisdiction,  I  think  we  ought  not  to  interfere,  and  say 
they  haye  come  to  an  erroneous  conclusion.     Now  I  agree  as  to 
the  necessity  of  inquiring  into  the  facts  in  some  cases  in  order  to 
ascertain  whether  the  jurisdiction  exists  or  not ;  but  in  this  case 
all  the  iacts  are  proved  which  give  jurisdiction.     But  it  is  said, 
in  course  of  proving  those  facts  something  else  came  out  in  the 
coarse  of  the  evidence  which  destroys  the- jurisdiction.     I  do  not 
think  the  magistrates  are  bound  to  credit  the  evidence  of  witnesses 
to  the  fiill  extent ;    they  were  at  liberty  to  believe  or  disbelieve 
port  of  the  evidence,  and  if  adopting  the  rest  of  the  evidence 
the  case  was  left  within  their  jurisdiction,  they  had  a  right  to 
exercise  that  jurisdiction.     And  this  case  differs  from  Bex  v. 
Boliojij  in  which  the  complainant  had  himself  done  something 
which  in  terms  destroyed  the  jurisdiction  of  the  magistrates.     The 
magistrates  who  convicted  under  the  particular  statute  found  the 
fact  to  be  as  admitted,  and  by  admittiqg  the  case  to  be  true  it 
took  away  the  jurisdiction.     The  question  then  is,  what  is  the 
jurisdiction  that  arises  under  this  statute  ?     The  information  is 
kid  under  the  16  &  17  Vict.  c.  30,  and  the  objection  is  not  that 
the  magistrates  have  not  found  in  terms  that  there  was  such  an 
aggravation  of  the  assault  that  it  could  not  be  sufficiently  punished 
under  the  9  Geo.  4,  but  that  they  found  the  complaint  stated  in 
the  information  to  be  true,  and  it  is  said  the  complaint  stated  upon 
the  information  is  one  that  took  away  the  jurisdiction  of  the 
magistrates.     The    complaint  is  that  ^^  William    Thompson  did 
unkwfttlly  assault  and  abuse  one  Susannah  Taylor."    I  think  the 
word  unlawfully  may  be  connected  with  the  assault  and  go  to 
negative  any  assault  of  a  felonious  character.     By  the  use  of  the 
word  abuse  it  is  said  that  the  jurisdiction  of  the  statute  given  by 
the  16  &  17  Vict,  is  taken  away.    I  confess  I  cannot  come  to  that 
conclusion.     I  am  called  upon  to  put,  if  I  can,  a  construction  on 
the  word  ^^  abuse.''    It  may  be  surplusage,  or  it  may  mean  some- 
thing.    I  do  not  think  it  can  be  reasonably  treated  in  the  sense 
that  opprobrious  epithets  were  used,  and  that  the  assault  com- 
mitted was  the  more  aggravated  because  it  was  so  accompanied. 
I  think  it  must  be  treated  as  meaning  some  abuse  of  the  person, 
which  abuse  of  the  person  does  not  amount  to  more  than  this — 
there  may  have  been  an  assault  and  some  indecency  committed 
with  regard  to  the  person  of  the  complainant.     I  own  I  am  unable 
to  come  to  the  conclusion  that  the  assault  is  not  an  a^ravated 
aflsault  witlun  the  meaning  of  the  16  &  17  Vict  c  30^  tecause  it 
YOL.  IX.  0 
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Kbq.       is  also  an  Indecent  assault ;  it  may  be  the  indecencr^  may  be  the 
Thoicpsok.    ^^^  aggravation  connected  teith  the   assault  which  gave  the 

'    magistrates  jurisdiction,  and  yet  stop  short  of  any  statutory  charge. 

1861.  If  this  had  been  a  charge  of  rape,  I  agree  with  the  rest  of  tiie 
Aumdi"^  Court  that  the  jurisdiction  is  entirely  gone ;  but  when  I  say  I  do 
Ckarge  of  rapt  a^ce,  I  do  uot  put  thb  case  on  the  ground  of  any  agreement  to 
-^^vrifdicfion.  giye  the  magistrates  jurisdiction.  I  utterly  repudiate  that;  at 
the  same  time  I  think,  on  reading  the  affidavit,  that  was  not  the 
agreement  come  to.  The  affidavit  is  drawn  up  in  a  veiy  loose 
way,  and  the  information  was  framed  in  a  veiy  loose  way.  It 
appears  to  me  that  the  practitioner  who  framed  the  information 
and  the  affidavit  did  not  rightly  understand  what  he  was  about.  I 
understand  the  true  meaning  of  the  affidavit  to  be,  that  an  objec- 
tion was  taken  that  the  magistrates  had  no  jurisdiction— that  it 
was  a  charge  of  rape,  and  that  was  acquiesced  in.  The  prosecutor 
went  on  then  only  intending  to  prefer  a  charge  not  commensurate 
with  the  charge  in  the  information.  The  16  &  17  Vict  c  30, 
gives  the  magistrates  jurisdiction  in  cases  of  an  assault,  if  it  shall 
appear  to  be  such  an  aggravated  assault  that  it  cannot  be  properly 
punished  under  the  9  Geo.  4.  The  words  are  ^'  an  assault ;"  that 
IS  the  only  expression  in  this  statute.  In  the  9  Greo.  4  there  are 
the  words  "  common  assault  ^  used ;  but  there  is  no  such  word 
common  "  in  this.  What  is  to  give  the  magistrates  jurisdiction  ? 
Is  it  that  the  assault  is  an  assault  of  an  aggravated  character  ?  In 
my  opinion  the  aggravation  may  consist  of  indecency,  stopping  far 
short  of  anything  like  an  intent  to  abuse  the  person  in  the  sense 
in  which  the  term  is  understood.  For  these  reasons  it  appears  to 
me,  if  I  am  to  consider  the  question  of  jurisdiction  only,  there  is 
nothing  in  the  materials  brought  before  us  that  can  enable  us  to 
say  the  magistrates  have  acted  illegally  and  have  exceeded  their 
jurisdiction.  I  distrust  my  own  opinion,  as  being  in  opposition  to 
my  Lord  Chief  Baron  and  my  brother  Wilde;  but  my  brother 
Bramwell  concurs  in  it,  and  I  may  add  that  it  is  some  consolation 
that,  though  the  matter  was  not  fully  argued  in  the  Queen's 
Bench,  I  find  the  judges  in  that  court  refused  the  application  for  a 
rule  nisi, 

Wilde,  B. — I  am  of  opinion  that  this  rule  Ought  to  be  made 
absolute;  and  I  may  say  I  entirely  agree  with  every  word  that  has 
fallen  from  the  Lord  Chief  Baron,  and  if  it  were  not  a  case  of 
considerable  importance  in  its  several  bearings  I  do  not  know  that 
I  should  add  anything  to  what  has  fallen  from  him ;  but  seeing 
that  the  court  is  divided  in  opinion,  and  seeing  the  question  rais^ 
here  is  one  which  could  not  be  otherwise  than  of  vei^  general 
interest,  I  propose  to  add  a  little  to  what  has  been  already  said. 
Now,  the  prisoner  William  Thompson  has  been  convicted  before 
two  justices  sitting  in  petty  sessions  of  an  aggravated  assault,  and 
sentenced  to  six  calendar  months'  imprisonment.  The  question  is 
whether  under  the  circumstances  the  magistrates  had  jurisdiction  to 
deal  with  him  in  that  manner.  The  first  question  that  arises  is,  what 
is  their  jurisdiction  under  the  act  of  Parliament  under  which  alone 


CSIMSfr AL  LAW  OASES.  83 

iim  had  power  to  deal  with  this  matter^  by  the  9  Geo.  4,  c.  31^  ^^' 
and  the  aabaeqnent  statute  of  the  16  &  17  Vict,  c,  SO  ?  Now»  the  TsomoK, 
9  Greo.  4,  e,  31^  ennmeiates  a  variety  of  assaults  differing  £roin  — 
what  may  be  called  common  assaults.  It  enumerates  assaults  with  i^^^* 
intent  to  commit  felony ;  assaults  on  police  officers  or  revenue  A$miUi^ 
officers,  and  any  person  acting  in  aid  of  officers ;  assaults  with  intent  Okuye  of  ra^ 
to  reost  capture,  or  any  assault  committed  in  pursuance  of  a  con-  — •/•wc&rtwm. 
spiraoy.  It  contains  assaults  of  a  peculiar  character,  for  which  the 
court  before  whom  it  is  tried,  if  they  think  fit,  may  award  an  im- 
prisonment for  a  term  not  exceeding  three  months.  I  merely 
mention  that  for  the  purpose  of  pointing  out  that  what  the  statute 
reoc^nised  in  point  of  law  was  what  may  be  called  an  assault  of 
an  aggravated  character^  which  was  subject  to  imprisonment  of  a 
more  than  ordinary  character;  but  no  power  is  given  to  two 
magistrates  sitting  in  pettv  sessions  to  deal  with  an  intent  to 
commit  a  felony.  And,  having  mentioned  these  assaults,  the 
statute  goes  on  m  a  section  further  to  say  this,  ^'  And  whereas  it 
is  expedient  that  the  summary  power  of  punishing  persons  guilty  of 
common  assaults  and  batteries  diould  be  providea  under  the  limita- 
tions hereafter  contained."  It  then  goes  on  to  confine  to  iustices 
in  petty  sessions  the  power  of  dealing  with  common  assaults  and 
batteries.  And  section  29  says,  in  so  many  words,  in  case  the 
justices  shall  find  the  assault  to  have  been  accompanied  by  any 
attempt  to  commit  felony,  then  they  are  not  to  have  the  jurisdicy 
tion  given  before.  Nothing  can  be  plainer  than  that,  under  this 
act  of  Parliament,  Justices  sitting  in  petty  sessions  have  power  to 
determine  summarily  cases  of  common  assault  and  batteries ;  it  is 
not  competent  for  them  to  determine  assaults  of  a  different  descrip- 
tion, llow  the  jurisdiction  has  been  altered  by  the  statute  that 
follows,  the  16  &  17  Vict.  c.  30,  and  it  says,  where  any  person 
shall  be  chaxged  before  two  justices  of  the  peace  sitting  in  petty 
sessions  with  an  assault  on  any  female  whatever  or  a  male  child, 
and  it  shall  be  of  such  an  aggravated  nature  that  it  cannot  be 
sufficiently  punished  under  the  provisions  of  the  9  Greo.  4,  then 
they  are  to  have  the  ^wer,  instead  of  imprisoning  for  three  months, 
which  the  9  Geo.  4  imposes,  to  imprison  for  six  months.  Now  I 
cannot  read  the  section  as  meaning  anything  more  than  this,  that 
where  a  question  arises  which  would  be  within  the  jurisdiction 
under  the  9  Geo.  4,  that  is  to  say,  where  a  person  is  charged 
before  two  justices  in  petty  sessions  for  having  committed  an 
asaanlt,  and  it  turns  out  that  the  assault,  though  a  common 
aaeault,  was  accompanied  with  such  details  of  cruelty  and  violence 
as  not  to  be  sufficiently  punished,  under  the  9  Geo.  4,  by  three 
months  imprisonment,  they  are  to  have  the  power  to  imprison 
him  for  six  months ;  and  this  act  is  the  act  commonly  called 
die  Wife  Beating  Act,  which  was  introduced  in  consequence 
of  aggravated  assaults  of  violence  and  cruelty  that  were  found  to 
exist.  Though  the  statute  gives  jurisdiction,  it  is  a  jurisdiction  given 
to  deal  with  common  assaults  only,  as  I  read  it,  and  to  increase  the 
punishment  if  the  common  assault  is  accompanied  by  circumstances 
of  an  aggravated  character.    Now  that  being  so,  the  next  point 
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COURT  OF  QUEEN'S  BENCH. 

Saiurdayy  November  9,  1861. 

(Before  Cockburn,  C.J.  and  Blackburn,  J.) 

Reg.  9.  R.  J.  Elbington  and  H.  H.  Elbington.  (a) 

Indtctmenl-^Aggravated  assault — Previous  dismissal  of  complaxnt  by 
jtutices  and  certificate  granted — Demurrer* 

A  certificate  of  justices  of  the  dismissal  of  an  information  for  a  common 
assault  may  be  pleaded  in  bar  to  an  indictment  founded  upon  the  same 
assaulty  tliaugh  the  assault  in  such  indictment  is  alleged  as  having 
caused  grievous  bodily  harm. 

An  information  was  laid  against  the  defendants  before  justices  for  a 
common  assault.  Upon  the  hearing  it  was  dismissed^  and  the  justices 
granted  their  certifieate  of  such  dismissal  pursuant  to  sect,  21  of  the 
9  Geo,  4,  c.  31.  Jhe  prosecutor  then  preferred  an  indictment  against 
the  defejidants  upon  the  same  factSy  and  inserted  therein  three  counts  : 
the  first  for  an  assault,  doing  grievous  bodily  harm ;  second,  for  an 
assault,  causing  actual  bodily  harm  ;  and,  third,  for  a  common  assault. 
To  this  indictment  the  defendants  pleaded  the  former  information  for 
the  assault,  its  dismissal  and  the  certificate  of  justices  ;  to  which  pleas 
the  prosecutor  demurred : 

Held,  that  the  certificate  granted  by  the  justices  was  a  bar  to  the 
indictment* 

THIS  was  a  demurrer  to  certain  pleas  to  an  indictment. 
It  appeared  that  on  the  6th  September,  I860,  an  information 
was  laid  before  certain  justices  acting  for  the  division  of  Brentford, 
Middlesex,  by  Edward  Hamilton  Fmney,  against  the  two  defend- 
ants, for  a  common  assault  Upon  the  hearing  of  such  information 
upon  the  22nd  of  the  same  month,  the  justices  dismissed  it  as  not 
proved,  and  thereupon  they  gave  the  defendants  a  certificate  thereof, 
pursuant  to  sect  27  of  9  Geo.  4,  c.  31. 

Subsequently,  on  the  23rd  of  the  same  month,  the  prosecutor 

5 referred  an  indictment  at  the  Mddlesex  sessions  against  the  two 
efendants,  in  respect  of  the  same  transaction. 
The  indictment  contained  three  counts :  first,  for  assaulting  and 

(a)  Beported  hj  Jowk  Thomfsov,  £iq.,  Barrister-^t^Law. 


Michaelmas  Term^  in  the  24th  year  of  the  reign  of  Her 
Majesty  Queen  Victobia. 

Amd  now^  that  10  to  say,  on  the  2nd  day  of  November  in  this 
tenu^  before  our  said  Lady  the  Queen  at  Westminster,  cometh 
the  said  Bichard  John  Elrington,  by  Thomas  Henry  Strangways 
his  attorney,  and  having  heara  the  said  indictment  read,  he  saitb, 
that  as  to  the  first  count  of  the  said  indictment  our  said  Lady  the 
Queen  ought  not  further  to  prosecute  the  said  indictment  against 
the  said  B.  J.  Elrington,  in  respect  of  the  offence  in  the  said  first 
count  of  the  indictment  mentioned^  because  he  saith  that  hereto- 
fore, to  wit  on  the  22nd  of  September,  I860,  at  the  town  hall, 
Brentford,  in  the  said  county  of  Middlesex,  the  said  R.  J.  Elrington 
was,  upon  a  certain  information  and  complaint  of  the  said  Edward 
Hamilton  Finney  in  the  indictment  mentioned,  he  being  the  party 
aggrieved  in  that  behalf,  brought  before  Benjamin  George  Arm- 
strong and  George  Cooper,  Esquires,  two  of  Her  Majesty's  justices 
of  the  peace  in  and  for  the  said  county  of  Middlesex,  charged  by 
the  8ud  information  and  complaint  with  having  within  three 
calendar  months  then  last  past  at  Heston,  in  the  said  county, 
unlawfully  and  violently  assaulted  the  said  E,  H.  Finney  on  the  5th 
of  September  in  the  year  aforesaid,  contrary  to  the  statute  in  that 
case  made  and  provided,  and  the  said  justices  then  and  there  had 
jurisdiction  to  hear  and  determine  the  said  complaint,  and  did  then 
and  there,  to  wit  at  Brentford  aforesaid,  on  22nd  September  afore- 
said, duly  proceed  to  hear  such  complaint,  and  upon  bearing  they 
then  and  tnere  deemed  the  offence  so  complained  of  by  the  said 
£•  H.  Finney  not  to  be  proved,  and  lliereupon  they  dismissed  the 
said  oomplaint,  and  forthwith  made  out  a  certificate  under  their 
hands  and  delivered  it  to  the  said  B.  J.  Elrington,  which  said 
certificate  is  now  shown  to  the  Court  here,  and  is  in  the  words 
following,  that  is  to  say, 

Middlesex,     \B£  it  remembered  that  on  the  6th  September, 

.  to  wit         j        1860,  information  was  laid  before  George 

Cooper,  Esquire,  one  of  Her   Majesty's  justices  of  the   peace 
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doing  grievous  bodily  harm;  secondly,  for  assaulting  and  doing       Bac( 
actual  bodily  harm ;  thirdly,  for  a  common  assault  ElrJotov^ 

This  indictment  the  prosecutor  afterwards  removed  into  this 
court  by  certiorari. 

The  defendants  severally  pleaded  to  each  count  the  former  hear- 

ing  and  dismissal  of  the  information  for  the  assault,  and  the     Prevum 
{pranting  of  the  certificate,  and  that  the  assaults  mentioned  in  the 
indictment  are  one  and  the  same  as  that  adjudicated  upon  by  the 
said  justices,  and  in  respect  of  which  the  sud  certificate  was  granted. 

The  prosecutor  demurred  to  the  pleas  to  the  first  and  second 
counts  of  the  indictment  The  ground  of  demurrer  was,  that  the 
offence  stated  in  the  two  first  counts  of  the  indictment  was  not  the 
same  offence  as  that  stated  in  the  pleas  and  the  certificates. 

The  following  is  the  form  of  the  plea  pleaded  to  each  count, 
mutandis: 
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in  and  for  the  said  county  of  Mddlesex,  for  that  Richard 
John  Ehington  did  on  the  5th  of  September,  instant,  at  the 
parish  of  Eleston,  in  the  county  of  Middlesex,  unlawfiiUy  and 
violently  assault  Edward  Hamilton  Finney  the  elder,  contrary 
to  the  statute,  &c. 

And  now,  at  this  day,  to  wit,  on  the  22nd  September,  in  the 
year  aforesaid,  at  the  Town  Hall,  New  Brentford,  in  the  said 
county,  both  the  said  parties  appeared  before  us  in  order  that  we 
should  hear  and  determine  the  said  information,  whereupon  the 
matter  of  the  said  information  being  by  us  duly  considered,  it 
manifestly  appears  to  us  that  the  said  information  is  not  proved, 
and  we  do  therefore  dismiss  the  same. 

Given  under  our  hands  and  seals  this  22nd  day  of  September, 
1860,  at  the  Town  HaU,  New  Brentford,  in  the  county  aforesaid. 

Benj.  Jno.  Abmstbong. 
George  Coopeb. 
Which  said  judgment  and  dismissal  still  remain  full  force  and  effect, 
and  not  in  the  least  reversed  or  made  void.  And  the  said  B.  J. 
Elrington  further  saith  that  the  violently  assaulting  the  said 
E.  H.  Finney  so  complained  against  the  said  R.  J.  Elrington, 
and  which  complaint  the  said  justices  so  deemed  not  to  be  proved, 
and  which  they  so  dismissed  as  aforesaid,  and  the  assaulting,  beating, 
wounding,  and  ill-treating,  and  the  cutting  and  wounding  of  the 
said  E.  H.  Finney,  in  the  said  first  count  of  the  said  indictment 
mentioned,  are  one  and  the  same  assault  and  not  other  and  different, 
and  are  in  respect  of  one  and  the  same  cause,  and  not  other  and 
different ;  and  this  he  the  said  K.  -J.  Elrington  is  ready  to  verify. 
Wherefore  he  prays  judgment,  if  our  said  Lady  the  Queen  ought 
further  to  prosecute  the  said  indictment  against  him  the  said 
B.  J.  Elrington  in  respect  of  the  said  offence  in  the  said  first 
count  of  the  said  indictment  mentioned,  and  that  he  said  B.  J. 
Elrington  may  be  dismissed  and  discharged  from  the  same. 

By  sect  28  of  the  9  Geo.  4,  c.  31,  it  is  enacted  that  *'if  any 
person  against  whom  any  such  complaint  shall  have  been  preferred 
for  any  common  assault  or  battery  shall  have  obtained  such 
certificate  as  aforesaid,  ....  in  every  such  case  he  shall  be 
released  from  all  further  or  other  proceedings,  civil  or  criminal,  for 
the  same  cause.'' 

Ribton  {Collins  with  him)  now  appeared  in  support  of  the 
demurrer,  and  contended  that  a  certificate  granted  upon  a  dis- 
missal of  an  information  for  a  common  assault  is  not  bar  under 
the  statute  to  an  indictment  for  an  assault  inflicting  grevious 
bodily  harm:  {Re  Thompson.) {a)  [Blackbuen,  J. — The  case  of 
Reg.  V.  Walker f  2  Moo.  &  Bob.  446,  is  a  strong  authority  against 
you.  There  it  was  held  that  a  plea  of  atUrefois  convict  of  an  assault 
before  justices,  under  the  9  Geo.  4,  c.  31,  is  a  bar  to  an  indictment 
for  feloniously  stabbing  in  the  same  transaction.]  That  was 
merely  the  decision  of  a  single  Judge  upon  circuit  [Black- 
BUBN,  J. — It  was  the  decision  of  an  eminent  Judge,  Coltman^  J., 
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and  the  fiusts  in  that  caee  were  stronger  than  those  in  the  present       ^^'^ 
casc.^    C0OKBUBN5  C.  J. — The  inconvenience  of  such  a  prosecu-  ei^i^^oton. 

tion  is  palpable:  a  man  is  punished  for  a  common  assault  by  the      ' 

magistrates,  and  yet  you  say  you  may  afterwards  indict  upon  the  18<^1* 
same  facts  for  an  aggravated  assault,  so  that  he  would  not  only  AMrndt-- 
be  twice  'tried  but  twice  punished.]  But  the  Judge  in  such  a  Pnmoue 
case  would  take  notice  of  his  first  punishment  and  deal  with  him  coa^Mnt 
accordingly.  The  summary  powers  of  the  justices  are  confined  by 
the  statute  to  common  assaults.  [Cockbubk,  C.  J. — May  it  not 
have  been  the  intention  of  the  Legislature  to  sive  the  justices  a 
discretion  to  deal  with  such  a  case  as  they  mi^ht  think  proper? 
Suppose  the  party  had  been  tried  upon  an  mdictment  for  a 
common  assault  and  acquitted  or  convicted,  and  should  be  after- 
wards indicted  for  an  aggravated  assault:  could  he  be  convicted, 
the  fiujts  being  the  same?]  It  is  not  certain  that  it  would  be  a 
bar.  But  an  indictment  difiers  from  an  information,  for  in  an 
indictment  the  prosecutor  shapes  his  charge  as  he  likes,  but  upon 
an  information  it  is  the  justices  who,  in  fact,  shape  the  charge,  for 
they  deal  with  it  as  they  like.  [Cockbubn,  C.  J. — The  case  of 
Reg.  V.  Iranian  (5  Cox  Crim.  Cas.  324),  is  a  ver^  strong  authority 
against  you.  There  it  was  held  that  a  conviction  for  an  assault 
under  the  statute,  followed  by  payment  of  the  fine  or  endurance 
of  the  imprisonment,  may  be  pleaded  in  bar  of  an  indictment  for 
felony  in  respect  of  the  same  assault  charging  an  assault  and 
wounding  with  intent  to  murder.  There  the  learned  Judge  felt 
so  strongly  upon  the  .point,  that  although  the  prior  summary 
conviction  was  not  pleaded,  yet,  as  it  came  to  his  knowledge  in  the 
course  of  the  trial,  ne  acted  upon  it  and  imposed  no  actual  punish- 
ment.] That  case  does  not  appear  to  have  been  argued.  Many 
instances  may  be  suggested  in  which  ereat  injustice  would  be  done 
by  preventing  a  prosecutor  from  preferring  an  indictment  for  an 
aggravated  assault.  The  justices  may  choose  to  treat  such  an 
assault  as  a  merely  conunon  assault,  impose  a  nominal  fine,  or 
dismiss  the  charge,  and  so  a  great  offender  might  escape.  1 

Robhuon  and  Polandy  contra,  were  not  called  upon. 

Cockbubn,  C.  J. — I  am  of  opinion  that  there  must  be  judgment 
for  the  defendants.  We  cannot  speculate  upon  hypothetical  cases 
when  we  are  dealing  with  a  demurrer.  Upon  the  facts  as  stated 
it  appears  that  there  was  an  information  before  justices  for  a 
common  assault.  Upon  the  hearing  of  that  information  it  was 
dismissed  by  them,  and  they  granted  their  certificate  under  the 
statute.  The  prosecutor  then  prefers  an  indictment  in  respect  of 
the  very  same  transaction,  and  the  defendants  then  plead  the 
former  information  and  certificate  as  a  bar.  Now  the  Act  of 
Parliament  expressly  enacts  that  when  the  justices  dismiss  an 
information  for  a  common  assault  they  may  grant  a  certificate, 
which  is  to  be  a  bar  to  all  further  or  other  proceedings,  civil  or 
criminal,  for  the  same  cause.  Then  how  was  it  in  this  case  ?  Here 
the  magistrates  did  hear  the  information,  and  they  dismissed  it  and 
gave  a  certificate.    There  is  then  an  indictment  preferred,  and  not 
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only  18  there  a  count  for  a  oommon  asaaalty  but  in  respect  of  the 
very  same  transaction  two  other  counts  are  added»  merely  varyii^ 
the  character  of  the  assault.  Now  upon  this  very  question  we 
have  two  dedded  cases,  Beff.  y.  Walker  and  Beg.  y.  StanUmf  in 
both  of  which  the  learned  Judges  held  that  the  former  {Mxraeeding 
upon  the  information  before  the  justices  was  a  bar  to  an  mdictment 
founded  upon  the  same  assault.  I  think  those  dedsious  were 
correct.  There  may  possibly  be  some  inconvenience  occasionally 
arising  out  of  this  state  of  the  law,  as  referred  to  by  Mr.  Ribton; 
but  it  is  a  fundamental  rule  of  law  that  out  of  the  same  facts  a 
series  of  charges  sluiU  not  be  preferred.  The  words  of  the  statute 
are  express,  and  this  case  clearly  comes  within  them* 

Blackbubn,  J. — I  am  of  the  same  opinion.  The  statute  gives 
the  justices  a  power  to  decide  upon  a  charge  of  a  common  assault, 
and  it  authorises  them  to  give  a  certificate,  which  is  to  be  a  bar  to 
all  further  proceedings,  civil  or  criminal,  for  the  same  cause. 
Mr.  Bibton  suggests  a  possible  case — ^that  when  a  party  com^ains 
of  one  thing,  the  justices  may  aid|judicate  upon  another;  but  here 
the  party  went  before  the  justices  and  made  a  complaint  of  a 
cdmmon  assault.  In  such  a  case  the  statute  gives  the  magistrates 
three  alternatives — they  may  convict  the  party,  or  they  may 
dismiss  the  complaint,  or  they  may  commit  for  trial  Now  it  seems 
to  me,  that  the  assault  and  battery,  though  stated  in  the  two  first 
counts  with  aggravation,  are  the  same  assault  and  battery  upon 
which  the  justices  adjudicated.  Beff.  v.  Walker  is  certamly 
precisely  in  point  It  would  be  extremely  inconvenient  if,  when 
the^  justices  have  adjudicated,  their  decision  could  in  fact  be 
reviewed  by  the  sessions  upon  another  charge  upon  the  same 
facts. 

Judgment  for  the  defendants. 
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COURT  OF  CRIMINAL  APPEAL. 

November  21, 1861. 

(Before  Pollock,  C.B.,  Wiqhtman,  J.,  Williams^  J., 
Mabtin,  B.  and  Channeli^  B.) 

Beg.  9.  Joshua  Ybadon  and  Jahes  BiBCH.(a) 

Tn^Ueimeni-^Qnints  for  griewms  bodify  harm^  euUinffy  stcMmg,  and 
wemndmg^  and  occatummg  actual  bodUy  harm —  Verdict  of  common 
Qtumii'^Refiual  to  take  such  verdict — Miscarriage* 

Upon  an  indictment  charging  the  defendants  in  the  first  count  with 
inftMng  grievous  bodify  harm ;  in  the  second  count  with  unlawfulfy 
Md  maUeumsfy  cuttingy  stabbing  and  wounding ;  and  in  the  third 
eomUwiih  assaulting  and  occasioning  actual  boMg  harm;  the  jury 
returned  a  verdict  of  guHty  of  a  common  assauU*  The  chairman 
deeUned  to  take  Aat  verdict^  on  the  ground  that  a  common  assault  was 
not  tnelstdod  m  the  indictment^  and  told  the  jury  to  reconsider  their 
verdict  The  Jury  then  found  the  defendants  guilty^  and  a  verdict  was 
entered  of  guilty  of  an  assault  occasioning  bodily  harm^  whereupon  the 
chaimum  sentenced  the  prisoners : 

Heldy  that  the  first  verdict  ought  to  have  been  tahen^  and  thai  the 
second  ought  not,  and  that  the  prisoners  ought  not  to  undergo  the 
sentence ;  that  there  had  been  a  mistrial^  and  that  a  venire  de  novo 

CASE  leserved  for  the  ODinion  of  this  Court  by  tin  Chairman  of 
the  West  Bidiiiff  of  x  orkshire  Sesdoiifl. 

Joihna  Yeadon  and  James  Birch  were  indicted  at  the  quarter 
senoiiB  for  the  West  Biding  of  Yorkshire,  held  at  Bradford  on 
the  2nd  July,  1861,  under  14  &  15  Tiot  c.  100,  s.  29,  and  14 
&  15  Vict  c  19,  8.  4,  as  follows:— 

^  West  Biding  of  Yorkshire  to  wit— The  jurors  of  our  Lady 
the  Queen  upon  their  oath  present,  that  Joseph  Yeadon,  late  of 
Otley,  in  the  West  Biding,  in  the  county  of  York;  labourer,  and 
James  Birch,  late  of  the  same  place,  labourer,  on  the  23rd  May 
in  the  24th  year  of  the  reign  of  our  Sovereign  Lady  Victoria,  by 
the  grace  of  €k)d  of  the  United  Kingdom  of  Great  Britain  and 
Ireland^  Queen,  Defender  of  the  Faith,  with  force  and  arms,  at 
the  pansh  of  Quiseley  in  the  said  West  Biding  of  the  county  of 
York,  unlawfully  and  maliciously  did  assault  one  Hiram  Boberts, 
and  &d  then  and  diere  unlawfully  and  maliciously  ki«k  and  wound 

(a)  B«pofted  by  Jon  Tacwrsoa^  Siq^  hsnuM^'Um 
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^^'        him  the  said  Hiram  Boberts  in  and  upon  the  fiuse^  mouth  and 

TsIi>oK      °^  ^^  ^^"^  ^^®  ^^^  ^*  Roberts,  and  thereby  then  and  there  did 

AND        unlawfully  and  maliciously  inflict  on  the  said  H.  Roberts  grievous 

BiBCH.      bodily  harm,  to  the  great  damage  of  the  said  H.  Roberts,  against 

^1        the  form  of  the  statute  in  such  case  made  and  provided,  and  against 

^'       the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

^rwjjf  verdia  «  SccJoud  couut — And  the  jurors  aforesaid,  on  their  oath  afore- 
^Mtsoamage.  ^^y^  j^  further  present,  that  the  said  J.  Teadon  and  J.  Birch 
afterwards,  to  wit  on  the  said  23rd  May,  in  the  year  aforesaid,  with 
force  and  arms,  at  the  parish  of  Guiseley  aforesaid,  in  the  said 
West  Riding  of  the  county  of  York,  unlawfully  and  maliciously 
did  cut,  stab  and  wound  the  said  H.  Roberts,  to  the  great  damage 
of  the  said  H.  Roberts,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  said  Lady 
the  Queen,  her  crown  and  dignity. 

^'  Third  count. — And  the  jurors  aforesaid,  upon  their  oath  afore- 
siuid,  do  further  present,  that  the  said  J.  Yeadon  and  J.  Birch, 
afterwards,  to  wit  on  the  said  23rd  May  in  the  year  aforesaid, 
with  force  and  arms  at  the  parish  of  Guiseley  aforesaid,  in  the  said 
West  Ridine  of  the  county  of  York,  in  and  upon  the  said  H. 
Roberts,  in  me  peace  of  God  and  our  said  Lady  the  Queen,  then 
being,  unlawfully  did  make  an  assault,  and  him,  the  said  H. 
Roberts,  then  and  there  unlawfully  did  beat,  wound  and  ill-treat, 
and  did  thereby  then  and  there  occasion  actual  bodily  harm  to  the 
said  H.  Roberts,  so  that  his  life  was  greatly  despaired  of,  and 
other  wrongs  to  the  said  H.  Roberts  then  and  there  did,  to  the 
great  damage  of  him,  the  said  H.  Roberts,  and  against  the  peace 
of  our  said  Lady  the  Queen,  her  crown  and  dignity,  and  againat 
the  form  of  the  statute  in  such  case  made  and  provided." 

The  indictment  did  not  contain  any  count  for  a  common  assault 
merely. 

On  behalf  of  the  prosecution  it  was  proved  that  Yeadon  and 
Birch,  on  the  23rd  May,  about  a  quarter  past  eleven  at  night, 
burst  open  the  housedoor  of  one  Sarah  Clayton,  where  H.  Roberts 
was  sitting  with  her  and  her  son,  a  lad  aged  sixteen.  On  entering 
they  both  attacked  Roberts;  he  was  twice  knocked  down  and 
was  kicked  about  the  face  and  body,  had  his  chin  cut  open  and  his 
lip  cut  through,  two  teeth  knocked  out,  and  was  saved  from  fur- 
ther injury  by  the  entrance  of  neighbours.  A  sui^eon  attended 
him  all  the  next  day  and  the  following  morning. 

On  behalf  of  the  defence  it  was  alleged  by  way  of  justification, 
that  Yeadon  and  Birch  did  not  burst  open  the  door,  but  that 
Roberts  opened  it  from  the  inside  and  struck  the  first  blow  with  a 
fire  ppker. 

The  amount  of  imuiy  sustained  by  Roberts,  and  the  fact  that  it 
was  done  by  the  de&ndants,  was  never  denied. 

The  Jury  were  told  by  the  chairman  in  his  summing  up,  that 
the  defendants  were  charged  with  an  aggravated  aasaufi  under  a 
statute  specially  framed  to  meet  such  cases  as  are  not  sufficiently 
punishable  under  the  Common  Assaults  Act 
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They  retired  and  foand  a  verdict  of  "guilty  of  a  oommon       ^^' 
aBsanlt."  Ykadoh 

Before  the  verdict  wad  entered,  the  chairman  told  the  jory  that        ahd 
they  had  found  the  defendants  guilty  of  an  oflfence  with  which       Birch. 
they  were  not  chained  in  the  indictment,  and  that  they  must       ^sei. 

reconsider  their  verdict :  that  if  they  thought  the  defendants  had        

unlawfully  assaulted  Roberts,  and  thereby  occasioned  him  actual  ^^  verdict 
bodily  harm,  they  must  find  the  defendants  guilty,  but  must  acquit  w««»"''«v«- 
them  if  there  was  any  doubt. 

They  then  found  the  defendants  guilty,  and  a  verdict  was 
entered  of  "guilty  of  an  assault  occasioning  bodily  harm." 

On  this  it  was  contended  for  the  defence,  that  the  first  verdict, 
"guilty  of  a  common  assault,"  was  really  an  acquittal,  and  ought 
to  have  been  taken  as  such. 

The  chairman  doubted,  but  sentenced  the  defendants,  each  of 
them,  to  hard  labour  for  four  calendar  months,  and  discharged 
them  on  their  finding  bail,  to  appear  and  render  themselves  in 
execution  of  judgment. 

The  opinion  of  the  Court  is  asked  whether  the  verdict  of  guilty 
of  a  common  assault  ought  to  have  been  taken,  and  was  tantamount 
to  an  acquittal,  or  should  the  second  verdict  stand,  and  the 
defendants  undergo  the  sentence. 

Fbank  Wobmald,  Chairman. 

No  counsel  appeared  for  the  prisoners. 

r.  Campbell  Foster  for  the  prosecution. — No  doubt  the  first 
verdict  of  guilty  of  a  common  assault  was  one  which  ought  to  have 
been  taken,  and  it  has  been  so  held  upon  this  form  of  indictment : 
{Beg.  V.  Oi'wT,  Bell's  C.  C.  287,  and  8  Cox  Crim.  Cas.  384.)  The 
substance  of  the  ofience  charged  and  proved  was  a  battery,  which 
includes  an  assault.  It  is  submitted  that  the  latter  part  of  the 
second  verdict,  "occasioning  bodily  harm,"  is  merely  matter  of 
a^ravation,  and  may  be  struck  out,  and  that  that  verdict  may  be 
treated  as  one  of  assault  only,  and  therefore  in  substance  the  same 
as  the  first  verdict. 

By  the  CoIjbt. — We  are  of  opinion  that  the  first  verdict  of 
''guilty  of  a  common  assault,"  ought  to  have  been  taken,  as  it 
might  have  been,  upon  this  indictment,  and  that  the  second  verdict 
ought  not,  and  that  the  defendants  ought  not  to  undergo  the 
sentence. 

Cur.  adv.  vult. 
November  27. 

By  the  CouBT.--;In  this  case  there  has  been  a  mistrial,  and  a 
vemre  de  novo  must  be  awarded. 

Venire  de  novo. 


J 
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COUBT  OP  CRIMINAL  APPEAL- 

January  18,  1862. 

(Before  Erle,  C. J.,  Blackburn  and  Keating,  JJ,,  Wilpb,  B. 
and  Mellob,  J. 

Reg.  r.  STANBURY.(a) 

Fake  pretences —  Venue. 

The  venue  in  on  indieiment  for  obtaining  aheep  by  false  pretences  was 
laid  in  county  £.j  where  the  prisoner  was  convicted.  It  appeared 
that  the  sheep  had  been  obtained  by  the  prisoner  in  county  M^ 
and  that  he  conveyed  them  into  the  county  of  E,  where  he  was 
apprehended: 

ffeldy  that  he  had  been  indicted  in  a  wrong  county. 

CASE  reserved  for  the  opinion  of  this  Court  by  T.  C.  G.  Marsh, 
Chairman  of  the  Essex  Quarter  Sessions. 

The  prisoner  was  indicted  at  an  adjourned  quarter  sessions  held 
for  the  county  of  Essex  for  obtaining  sheep  by  false  pretences. 
The  venue  was  laid  in  Essex.  The  sheep  were,  in  the  first  instance, 
obtained  in  Middlesex,  and  remained  continuously  in  his  possession 
till  a  few  days  subsequently.  He  conveyed  them  into  Essex, 
where  he  was  apprehended. 

The  prisoner  was  convicted  and  sentenced  to  twelve  months' 
imprisonment  with  hard  labour,  and  is  now  in  prison. 

The  question  reserved  was,  whether  under  the  venue,  the  indict- 
ment could  be  sustained:  {Beg.  v.  Simmons,  I  Moo.  C.  C.  408  (&); 
24  &  25  Vict.  c.  96,  s.  114.)  (c) 

No  counsel  appeared  on  either  side. 

Erle,  C.  J. — I  re^et  to  say  that  we  are  obliged  to  come  to 
the  condusioD  that  the  prisoner  was  indicted  in  a  wrong  county. 
He  is  liable  to  be  indicted  and  prosecuted  in  the  county  in  which 
he  obtained  the  property  by  false  pretences. 

Conviction  quashed. 

So)  Reported  by  John  ThompsoNi  Esq.,  Barrister-tt-Ltw. 
h)  In  Reg.  t.  Smmcnt,  the  facts  were,  that  a  constable  took  the  prisoner  with  two 
stolen  horses  in  Surrey,  and  afterwards,  at  his  request,  rode  with  him  on  the  horses  into 
Kent,  where  the  prisoner  escaped.  The  prisoner  was  subsequently  apprehended  in  Surrey, 
taken  into  Kent,  and  indicted  there  for  stealing  the  horses,  and  couTicted.  On  a  question 
xeserred,  the  judges  were  unanimously  of  opinion  that  there  was  no  evidence  of  stealing  in  Kent, 
and  that  the  oonviction  could  not  stand,  but  that  the  prisoner  should  be  removed  to  Surrey. 

(e)  The  24  &  25  Vict.  c.  96,  s.  114,  enacts  that  stealers  of  property  in  one  part  of  the 
United  Kingdom,  wbo  have  the  same  in  any  other  part  of  the  United  Kingdom,  may  be  tried 
and  poxiish^  in  that  part  of  the  United  Kingdom  where  they  have  the  property. 
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C50URT  OF  CRIMINAL  APPEAL. 

January  25,  1862. 

(Before  Eblb,  C.X,  Wightman,  J.,  Williams,  J.,  Wilde,  B. 
and  Mellob  J.) 

Reg.  v.  Woodwabd.  (a) 

Fehmously  reeemng-^Husband  and  vnfe — GttU^  knowledge. 

The  prme^pal  feUn^  during  the  prisoner's  cAsenee^  left  the  stolen  pro* 
pertg  wUh  the  prieonef's  wife,  who  gave  him  sixpence  on  account. 
Afterwards  the  prineipal  felon  and  the  prisoner  met  and  agreed  on 
the  pricCy  and  the  prisoner  paid  the  balance.  GuiUy  knowledge  as  to 
the  property  hatting  been  stolen  was  inferredjrom  the  other  eiroumstarwes 
of  Ae  ease: 

HtH  thai  the  receipt  was  not  complete  till  the  principal  felon  and 
the  prisoner  had  agreed  as  to  the  price,  and  that  the  prisoner  know* 
ing  then  that  the  property  was  stolen,  was  properly  convicted  of 
felomously  receiving. 

CASE  reserved  for  the  opinon  of  the  Court  of  Criminal  AppeaL 
At  the  quarter  sessions  of  the  Deace  for  the  county  of  Wilts, 
held  at  Marlborough,  on  the  16th  aay  of  October,  1861,  before 
roe,  Sir  John  Wither  Awdry,  Bart.,  and  others  my  fellows, 
Benjamin  Woodward,  of  Trowbridge,  in  the  county  of  Wilts, 
dealer,  was  found  guilty  of  receiving  stolen  goods,  knowing  them 
to  have  been  stolen,  and  was  thereunon  sentenced  to  nine  calendar 
months'  imprisonment  with  hard  laoour,  and  the  prisoner  now  is 
undergoing  his  sentence. 

The  actual  delivery  of  the  stolen  property  was  made  by  the 
principal  felon  to  the  prisoner's  wife,  in  the  absence  of  the  prisoner, 
and  she  then  paid  6^^  on  account,  but  the  amount  to  be  paid  was 
not  then  fixed  Afterwards  the  prisoner  and  the  principal  met 
and  agreed  on  the  price,  and  the  prisoner  paid  the  balance. 

Guilty  knowledge  was  inferred  from  the  general  circumstances 
of  the  case. 

It  was  obiected  that  the  guilty  knowledge  must  exist  at  the 
time  of  receiving,  and  that  when  the  wife  received  the  goods  the 
guilty  knowledge  could  not  have  come  to  the  prisoner. 

(a)  BeporUd  bj  J.  Tboxpsok,  Esq.,  BarriBter-at-Ltw. 
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The  Court  overrnled  this  objeotion^  and  directed  the  jary  that 
nntil  the  subsequent  meetings  when  the  act  of  the  wife  was  adopted 
by  the  prisoner  and  the  price  agreed  upon,  the  receipt  was  not  so 
complete  as  to  exclude  the  effect  of  the  guilty  knowledge. 

If  the  Court  shall  be  of  opinion  that  the  circumstances  before 
set  forth  are  sufficient  to  support  a  conviction  against  the  prisoner 
for  the  felonious  receipt,  the  conviction  is  to  stand  confirmed :  but 
if  the  Court  shall  be  of  a  contrary  opinion,  then  the  conviction  is 
to  be  quashed.  J.  W.  Awdbt. 

G.  Broderichy  for  the  prisoner. — Thi§  conviction,  it  is  contended, 
cannot  be  sustained.  At  the  trial  it  was  not  said  on  the  part  of 
the  prosecution  that  the  wife  of  the  prisoner  was  her  husband's 
agent  in  receiving  the  property,  but  that  he  subsequently  adopted 
her  act  of  receiving  by  paying  the  balance  of  the  price  agreed 
upon.  But  there  was  no  evidence  of  any  guilty  receipt  by  the 
wife,  or  of  any  subsequent  act  of  receiving  by  the  prisoner.  The 
guilty  knowledge  and  act  of  receiving  must  be  simultaneous.  In 
Beff.  V.  Drinff  and  Wife  (1  Dears.  &  Bell,  329 ;  7  Cox  Crim.  Cas. 
382),  where  a  husband  and  wife  were  jointly  indicted  for  receiving 
stolen  goods,  and  the  jury  found  both  guilty,  stating  that  the  wife 
received  them  without  the  control  or  knowledge  of  and  apart  from 
her  husband,  and  that  he  afterwards  adopted  her  receipt,  it  was 
held  that  the  conviction  could  not  be  sustained  as  against  the 
husband;  and  in  his  judgment,  Cockbum,  C.J.,  observed  that, 
*^*  If  we  are  to  take  it  that  the  jury  meant  to  say,  *  We  find   the 

J)risoner  guilty  if  the  court  should  be  of  opinion  that  upon  the 
JEicts  we  are  right,'  then  we  ought  to  be  able  to  see  that  the  prisoner 
took  some  active  part  in  the  matter,  that  the  wife  first  received 
the  goods  and  then  the  husband  from  her,  both  with  a  guilty 
knowledge."  [Blackburn,  J. — The  verdict  in  this  case  is,  that 
he  did  receive  them :  there  is  no  question  raised  as  to  whether  the 
verdict  was  justified.  Erle,  C.J. — Receiving  is  a  very  complex 
term.  There  is  the  case  where  two  persons  stole  fowls,  and  took 
them  for  sale  in  a  sack  to  another  person,  who  knew  them  to  have 
been  stolen.  The  sack  was  put  in  a  stable  and  the  door  shut,  while 
the  three  stood  aside  haggling  about  what  was  to  be  paid  for  them. 
There  the  judges  differed  as  to  whether  there  was  a  receiving  by 
the  third  person  in  whose  stable  the  sack  was  put.]  That  was 
the  case  of  Beff.  v.  Wiley  (4  Cox  Crim.  Cas.  412\  The  actual 
receipt  of  the  goods  was  by  the  wife,  and  it  is  consistent  with  the 
evidence  that  the  goods  may  never  have  come  into  the  prisoner's 
possession  at  all:  (The  case  of  Beg.  v.  Button,  11  Q.  B.,  3  Cox 
Crim.  Cas.  229,  were  also  cited.) 
Eble,  C.  J. — The  argument  of  the  learned  counsel  for  the 

frisoner  has  failed  to  convince  me  that  the  conviction  was  wrong, 
t  appears  that  the  thief  brought  to  the  premises  of  the  prisoner 
the  stolen  goods  and  left  them,  and  that  sixpence  was  paid  on 
account  of  them  by  the  prisoner's  wife,  but  there  was  nothing  in 
the  nature  of  a  complete  receipt  of  the  goods  until  the  tJiief  found 
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the  husband  and  agreed  with  him  as  to  the  amount,  and  was  piud 
the  balance.  The  receipt  was  complete  from  the  time  when  the 
thief  and  the  husband  agreed ;  till  then  the  thief  could  have  got 
the  goods  back  again  on  payment  of  the  sixpence.  I  am  of 
opinion,  therefore,  that  the  conviction  should  be  affirmed. 

Blackburn,  J. — The  principal  felon  left  the  stolen  property 
with  the  wife  as  the  husband's  servant,  but  the  Court  below,  as  I 
understand  the  case,  doubted  whether  the  husband  could  be  found 
guilty  of  feloniously  receiving,  as  he  was  absent  at  the  time  when 
the  goods  were  delivered  to  the  wife,  and  could  not  then  know 
that  they  were  stolen.  It  is  found  that,  as  soon  as  the  husband 
heard  of  it,  he  adopted  and  ratified  what  had  been  done,  and  that 
as  soon  as  he  adopted  it  he  had  a  guilty  knowledge ;  he  therefore 
at  that  time  received  the  goods  knowing  them  to  have  been  stolen. 

Keating,  J. — I  am  of  the  same  opinion.  The  case  finds  that 
the  agreement  as  to  the  price  was  not  complete  till  Hfd  thief  and 
the  husband  agreed.  I  think  therefore  that  the  receipt  was  not 
complete  till  then,  and  that  the  conviction  was  right  If  we  were 
to  hold  that  the  conviction  was  not  right,  the  consequences  would 
be  very  serious. 

WiLDB,  B. — I  read  the  case  as  showing  that  the  wife  received 
the  goods  on  the  part  of  the  prisoner  her  husband,  and  that  act  of 
her  was  capable  of  being  ratified  on  the  part  of  the  prisoner.  If 
60,  that  noakes  the  first  act  of  receiving  by  the  wife  his  act  In 
the  case  of  Reff.  v.  Dring  and  Wife^  the  only  statement  was  ^'  that 
the  husband  adopted  his  wife's  receipt,"  and  the  court  thought  the 
word  *'  adopted  "  capable  of  meaning  that  the  husband  passively 
consented  to  what  his  wife  had  done,  and  on  that  ground  quashed 
the  conviction.  But  here  the  prisoner  adopted  his  wife's  receipt 
by  settling  and  paying  the  amount  agreed  on  for  the  stolen  goods. 

MsLLOB,  J.  concurred. 

Conmetion  affirmed. 
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COUBT  OF  CRIMINAL  APPEAL. 

January  18,  1862. 

(Before  Erle,   C.J.,  Blackburn,  and  Keating,  JJ., 
^         Wilde,  B.,  and  Mellor,  J.) 

Reg.  v.  Bain,  (a) 

Indietment  for  folony — Breaking  and  entering  a  shop  with  inieiU — 
Attempt  to  commit  a  felony  > 

On  an  indictment  under  the  24  4r  25  Vict.  c.  96,  s.  51,  for  foiomousfy 
breaking  and  entering  a  shop  with  intent  to  commit  a  felony  : 

Heldf  that  a  prisoner  might  be  found  guilty  of  misdemeanor  in  attenqfUng 
to  commit  that  felony. 

CASE  reserved  for  the  opinion  of  the  Court  of  Criminal  Appeal 
by  the  Recorder  of  Manchester. 

At  a  Court  of  Quarter  Sessions  of  the  Peace  holden  in  and 
for  the  city  of  Manchester,  in  the  county  of  Lancaster,  on  the 
1 3th  Dea  1861,  John  Bain  was  tried  before  me  on  an  indictment 
for  having  on  the  5th  Dec.  feloniously  broken  and  entered  a  certain 
shop  with  intent  to  commit  felony,  to  wit,  feloniously  to  steal 
certain  moneys,  goods  and  chattels  therein. 

At  the  trial,  it  appeared  the  prisoner  was  disturbed  before 
he  had  completed  tiie  offence  with  which  he  was  charged.  He 
was  seen  on  the  roof  of  the  shop  he  was  indicted  for  breaking 
and  entering,  and  taken  coming  oiF  the  roof.  On  examining  the 
roof  it  was  found  that  a  large  hole,  upwards  of  two  feet  square, 
had  been  broken  in  it,  but  there  was  no  evidence  at  all  of  his 
having  in  any  way  entered  the  building. 

Upon  this  I  told  the  jury  that*  the  prisoner  was  entitled  to  his 
acquittal  on  the  charge  of  felony,  but  tnat  if  they  were  of  opinion 
that  he  broke  the  roof  with  intent  to  enter  the  shop  and  steal  the 
goods,  they  might  find  him  guilty  of  a  misdemeanor  in  attempting 
to  commit  that  felony. 

The  jury  found  him  guilty  of  the  misdemeanor  of  attempting 
to  commit  a  felony. 

(a)  Reported  \)j  JoBK  Thompson,  Eflc^.,  Barrister-at-Law. 


commU* 


CBIMINAL  LAW  CASES.  99 

The  question  for  the  opinion  of  the  Court  of  Criminal  Appeal  ^^' 

la  whether  the  prisoner  could  be  convicted  of  a  misdemeanor  on  3^ 

this  indictment,  which  is  for  a  felony  created  by  the  24  &  25  Vict.       * 

c  96,  8.  57.(a)  I862. 

The  prisoner  was  on  bail  before  the  trial,  and  is  now  on  bail  Fehmt-^ 

to  appear  and  receive  sentence  when  called  on.  Auempt  to 
B.  B.  Abmstbong,  Recorder  of  Manchester. 

The  24  &  25  Vict  c  96^  s.  57,  enacts  that  whosoever  shall 
break  and  enter  any  dwelling-house^  church,  cba^,  meeting- 
house, or  other  place  of  Divine  worship,  or  any  building  within 
the  curtilage,  school-house,  shop,  warehouse,  or  counting-house, 
with  intent  to  commit  any  felony  therein,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  hable  to  penal  servitude  not 
exceeding  seven  years,  and  not  less  than  three  years,  or  to 
imprisonment  not  ezcecH^ng  two  years,  &c. 

No  counsel  appeared  to  argue  on  either  side. 

By  the  Coubt  : 

Conviction  affiTnied* 

(a)  Th«  14  &  15  Viot  c.  100,  s.  9,  whieh  enacts  that  a  party  indicted  for  felonj  or 
BUfldemeanor  may  be  foond  gnilty  of  an  attempt  to  commit  the  same,  and  shall  be  liable  to 
tfae  Mme  oooaeqaences  as  if  charged  with  and  conTieted  of  the  attempt  onlj,  is  unrepealed. 
We  pranune  therefore  that  the  question  intended  to  be  reserved  was  whether  that  enactment 
voold  apply  to  a  felon?  created  smee. 
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COURT  OP  CRIMINAL  APPEAL. 

January  18,  1862. 

(Before  Erle,  C.J.,  Blackburn  and  Keating,  JJ., 
Wilde,  B.,  and  Mellor  J.) 

Reg.  v.  Edwin  CHEBSEMAN.(fl) 

Larceny — Attempt  to  commit — Proximate  act — Ownership, 

It  was  the  course  oj  business  for  a  contractor  who  supplied  the  camp  to 
send  the  meat  to  the  quartermaster-sefjeant  at  the  camp.  The  quarter- 
master-serjeant  had  his  own  weights  and  scales  ;  he  and  a  servant  of 
the  contractor  weighed  out  the  quantities  for  the  messes^  and  a  soldier 
attended  from  each  mess,  and  tooh  it  aunty  as  weighed.  The  amount 
delivered  was  credited  to  the  contractor^  and  the  surplus  meat  taken 
away  by  the  contractor's  servant.  The  prisoner^  the  contractor's 
servant^  in  charge  of  the  meat,  fraudulenjUy  put  a  false  weight 
into  the  scale,  and  a  complaint  having  been  made  that  a  mess  was 
short  weighty  absconded  when  it  was  discovered.  It  was  found  that 
the  quartermaster's  weight  had  been  removed,  and  the  false  weight 
substituted;  that  the  weight  of  meat  delivered  u>as  certain  pounds 
short. 

The  jury  found  that  the  prisoner  fraudulently  substituted  the  weight  with 
intent  to  cheat,  intending  to  carry  away  and  steal  the  difference  between 
the  just  surplus  for  which  he  would  have  to  account  to  his  master , 
and  the  apparent  surplus  remaining  after  the  false  weighing,  hnd  that 
he  would  have  carried  it  away  if  the  fraud  had  not  been  detected : 

Held,  that  the  prisoner  was  properly  convicted  of  an  attempt  to  steal  the 
meat,  and  also  that  the  property  in  such  meat  was  properly  laid  in  the 
prisoner's  master. 

CASE  reserved  for  the  opinion  of  this  Court  by  Blackburn,  J. 
Edwin  Cheeseman  was  tried  before  me  at  the  Maidstone 
Summer  Assizes  1861. 

The  indictment  contained  three  counts : — 

The  first  charged  the  prisoner  with  fraudulently  keeping  a  false 
weight  and  seUmg  thereby  to  the  Queen  4671b8.  of  meat  as 
612ilbs. 

The  second  count  stated  that  Alfred  Cheeseman  was  accustomed 
to  furnish  the  Queen  with  large  quantities  of  meat  for  the  supply 
of  soldiers,  and  that  the  prisoner  being  his  servant,  fraudulently 
kept  a  false  weight,  &c.,  as  in  the  first  count. 

(a)  Beported  by  John  Thompson,  Esq.,  Bamster-at-Law. 


CBIMINAL  LAW  CASES.  101 

The  third  count  was  for  an  attempt  to  steal  451b8.  of  meat  of       ^^' 
Alfred  Cheeseman.  CBXBasii 

On  the  trial  it  was  proved  that  Alfred  Cheeseman  was  the  con-       

tractor  who  sapplied  meat  to  the  camp  at  Shorncliff.  ^  ^^^^' 

The  course  of  business  was  that  tne  contractor  each  morning     larceny 
sent  down  by  his  servants  a  quantity  of  meat  to  the  quarter-master-    ^<<«!Pf  to 
Serjeant  at  the  camp,  and  a  soldier  from  each  mess  attended.    The  ''' 

quarter-master-serjeant  has  his  own  weights  and  scales^  which  are 
Kept  at  the  camp.  With  these  he  and  uie  contractor's  servant  to- 
gether weigh  out  to  each  of  the  soldiers  in  attendance,  respectivel75 
3ie  proper  quantity  of  meat  for  each  of  their  respective  messes, 
and  each  mess  is  taken  away  by  the  soldier  as  weighed  out  and 
delivered  to  him.  The  amount  of  the  whole  thus  delivered  is 
credited  to  the  contractor  as  supplied  to  the  Queen,  and  the  surplus 
of  the  meat  brought  down  remaining  after  all  the  messes  have  been 
supplied  is  taken  away  by  his  servants  on  his  account. 

On  the  27th  June,  the  prisoner,  who  was  a  servant  of  the  con- 
tractor, came  down  in  charge  of  the  meat,  and  he  and  the  quarter- 
master-serjeant  proceeded  to  weigh  out  the  meat  to  the  different 
messmen  with  the  quarter-master-serjeant's  weights,  the  prisoner 
being  the  person  who  put  the  weights  in  the  scale.  Before  the 
wei^ng  was  complete  one  of  the  messmen  brought  back  his  mess 
portion,  with  a  complaint  that  it  was  short  weight  He  was  desired 
to  wait  till  the  weighing  was  over,  when  his  complaint  should  be 
investigated.  The  weighing  proceeded,  and  in  all  thirty-four 
messes  were  weighed  out^  which  were  sup^sed  to  be  in  the  whole 
512^1bs;-  about  60lb.  weight  of  meat  remaining  over,  which,  in  the 
course  oif  business,  would  have  been  removed  by  the  contractor's 
men.  The  complaint  as  to  short  weight  was  then  investigated.  It 
was  discovered  that  the  141b.  weight  belonging  to  the  quarter- 
master-serjeant  had  been  removed  and  conceal^  under  a  bench, 
and  that  a  false  141b.  weight  had  been  substituted  for  it,  and  used  in 
weighing  out  the  thirty-four  messes,  and  that  the  prisoner  had 
absconded  on  the  commencement  of  the  investigation.  The  messes 
were  all  brought  back  and  reweighed,  and  it  was  found  that  the 
weight  delivered  was  467  j^lb.  inst^  of  bemg  5I2^1b.,  as  on  the  first 
weighing  it  had  appeared  to  be ;  and  after  the  true  weight  was 
supplied  to  the  different  messes  the  suiplus  remaining  to  be  taken 
by  the  contractor's  men  was  about  151b.  instead  of  being  about 
601b.  as  it  had  appeared  to  be. 

The  counsel  for  the  prisoner  objected  that  there  was  no  case  to  go 
to  the  jury,  inasmuch  as  the  circumstances  stated  did  not  amount  to 
A  cheat  at  common  law,  and  there  was  no  overt  acts  so  proximately 
connected  with  an  attempt  to  steal  as  to  justify  a  conviction 
under  the  third  count. 

The  jury,  in  answer  to  questions  from  me,  found  that  the 
prisoner  fraudulently  substituted  the  false  141b.  weight  for  the  true 
weight,  with  intent  to  cheat ;  that  his  intention  was  to  carry  away 
and  steal  the  difference  between  the  just  surplus  of  about  15lbs., 
for  which  he  would  have  to  account  to  his  master,  and  the  apparent 
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surplus  meat  actually  remaining  after  the  &ke  weighing,  and  tiiat 
nothing  remained  to  be  done  on  his  part  to  complete  ms  scheme, 
except  to  carry  away  and  dispose  of  the  meat,  which  he  would 
have  done,  had  the  finiud  not  been  detected. 

I  directed  a  verdict  of  not  guilty  on  the  first  count,  and  guilty 
Attempt  to  on  the  second  and  third  counts,  and  reserved  for  this  Court  the 
question  whether,  on  these  facts  and  findings,  the  prisoner  was 
properly  convicted  on  either  of  those  counts. 

Ihe  prisoner  was  admitted  to  bail         ^^  Blackbuen. 

Bibton,  for  the  prisoner. — As  regards  the  second  count,  there  is 
no  ofience  disclosed  which  is  in£ctable  at  common  law.  That 
count  is  substantially  the  same  as  the  first,  the  only  difference 
being  that  the  prisoner  is  charged  as  a  servant  in  the  second  count. 
There  was  no  evidence  to  show  that  the  prisoner  kept  a  false 
weight  in  the  sense  required  to  sustain  this  count.  Merely  keep-- 
ing  a  false  weight  is  no  offence  at  common  law.  The  prisoner  may 
have -had  it  in  his  pocket.  The  offence  is,  when  a  man  keeps  a  false 
weight  in  his  shop  for  the  purpose  of  being  used  in  the  course  of 
his  trade  and  defrauding  the  public  The  count  also  alleges  that 
the  prisoner  sold,  but  it  was  his  master  who  sold  the  meat  to  the 
Queen ;  he  was  the  contractor.  As  to  the  third  count,  the 
finding  dT  the  jury  is  not  sufficient  to  support  the  conviction  upon 
it.  Tflie  jury  say  it  was  the  prisoner's  intention  to  carry  away  and 
steal  the  difference  between  the  false  weight  and  the  true  weight. 
That  does  not  warrant  the  jury  in  finding  the  prisoner  guilty  of  an 
attempt  to  steal.  There  must  be  some  overt  act  connected  with 
the  thmg  itself.  Here  nothing  was  done  by  the  prisoner  in  the 
way  of  an  attempt ;  the  only  thing  he  did  was  to  put  the  ialse 
weight  into  the  scale.  That  is  too  remote  to  make  it  evidence  of 
an  attempt  to  commit  a  larceny  of  the  meat.  There  is  a  difference 
between  an  attempt  and  the  doing  an  act  with  intent  to  obtain  an 
object.  A  man  may  get  a  rifle  made  in  America  wherewith  to 
shoot  some  one  in  England,  or  a  burglar  may  procure  a  picklock 
to  be  made,  but  without  some  extrinsic  evidence,  the  procuring  a 
rifle  or  the  picklock  is  no  evidence  of  an  attempt  to  murder  or  to 
break  into  a  house.  But  for  the  act  of  the  prisoner's  absconding, 
there  could  be  no  pretence  for  saying  that  the  prisoner  had  been 
guilty  of  an  attempt  to  steal  the  meat.  In  Reg.  v«  St  George 
9  Car.  &  P.  483(a),  it  was  held  that  if  a  person,  intending  to  shoot 
another,  put  his  finger  on  the  trigger  of  a  loaded  pistol,  but  is  pre- 
vented from  pulling  the  trigger,  tUs  is  not  an  attempt  to  discharge 
loaded  firearms  ^'by  drawing  a  trigger  or  in  any  other  manner" 
within  the  1  Vict,  a  85,  s.  34.  So  m  Reg.  v.  Levois  (9  Car.  &  P. 
523),  where  the  prisoner,  on  a  refusal  by  the  prosecutor  to  give 
him  some  title-deeds,  addressed  him,  *^  Then  you  are.  a  dead  man,** 
and  immediately  unfolded  a  great^coat  and  took  out  a  loaded  blun- 
derbuss, but  was  not  able  to  point  it  at  the  prosecutor  before  he 
was  seized,  it  was  held  not  sufficient  to  sustain  a  charge  of  attempt- 
ing to  discharge   the  blunderbuss  at  the  prosecutor.    Further, 
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the  third  count  describes  the  meat    as   the   property  of  the        ^"^ 
prisoner's  master.     It  is  submitted  that  the  meat  when  put  into  ORBnoafiir. 

the  scale  was  the  property  of  the  Queen,  and  that  portion  which       > ' 

the  jury  find  the  prisoner  intended  to  steal  ought  to  have  gone       ^862. 
to  Uie  soldiers.    The  conviction,  therefore,  is  bad  on  this  ground 
abo. 

Eri^e,  C.  J.— J  am  of  opinion  that  the  prisoner  was  properly 
convicted.  It  is  not  necessary  to  determine  whether  this  was  a 
cheat  at  common  law.  The  evidence  is  sufficient  to  support  the 
verdict  on  the  third  count,  which  charged  an  attempt  to  steal 
45lb8.  of  meat  of  Alfred  Cheeseman.  It  is  said  on  behalf  of  the 
priaoner  that  there  was  no  overt  act  proximately  connected  with 
an  attempt  to  steal,  and  that  the  meat  was  not  the  property  of  the 
prisoner's  master,  as  laid  in  the  indictment.  I  think  that  the 
prisoner's  counsel  has  failed  on  both  grounds.  It  appears  that  the 
prisoner,  having  the  charge  of  the  meat,  took  it  down  to  the  camp, 
and  went  through  the  form  of  delivering  a  part  without  delivering 
the  whole  quantity.  If  he  had  kept  back  a  part  and  had  begun  to 
carry  it  away,  he  would  have  been  guilty  of  the  crime  of  larceny. 
Where  there  are  several  acts  proximately  connected  with  larceny, 
and  dose  to  the  point  of  completion,  as  the  preparing  the  false 
weifi^ht  and  substituting  it  for  the  true  weight,  and  handing  over 
a  fidse  weieht  of  meat  for  the  true  weight,  and  keeping  back  the 
difference  between  the  false  weight  and  the  true  weight  under  his 
(the  prisoner's)  own  control  and  possession,  it  seems  very  like  the 
case  of  a  servant  sent  to  deliver  two  articles,  fraudulently  keeping 
one  in  his  pocket,  and  handing  over  one  only.  Everything  was 
complete  in  this  case  but  the  beginning  to  move  off  with  the  meat 
so  kept  back.  The  prisoner  had  the  very  control  of  the  thing  he 
intended  to^steaL  There  was  evidence  therefore  of  a  sufficiently 
proximate  overt  act  to  constitute  an  attempt  to  commit  a  larceny. 
Then  the  next  point  is,  was  the  meat  the  property  of  the  prisoner's 
master  ?  The  transaction  was  one  of  sale,  and  all  the  property 
in  the  meat  remained  in  the  vendor  till  by  ddivery  it  had  passed 
to  the  vendee.  The  conviction  therefore  was  right  on  the  third 
connt. 

Blackbubn,  J.— I  am  of  the  same  opinion.  There  is  a  great 
difference  between  preparations  antecedent  to  the  commission  of 
an  offence  and  an  attempt  to  commit  the  offence,  as  in  the  case  of 
merely  goine  to  buy  a  gun  wherewith  to  commit  a  murder,  which 
I  do  not  thims  would  be  evidence  of  an  attempt  to  commit  a  murder. 
But  in  the  present  instance  the  actual  crime  has  commenced  and 
the  attempt  would  have  ended  in  the  completion  of  the  crime,  had 
not  the  prisoner  been  interrupted.  Though  nothing  had  been 
done  which  formed  part  of  the  crime,  the  attempt  to  commit  it 
had  commenced.  Tnere  is  nothing  in  the  second  point,  because 
until  the  meat  was  weighed  out  and  delivered  over  to  the  quarter- 
master the  property  remained  in  the  prosecutor. 
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^■o*  Wilde,  B. — ^I  am  of  the  same  opinion.    The  crime  which  the 

ntn«iI«A«    prisoner  intended  to  commit  consisted  of  two  parts.    Firsts  there 

—        was  the  reception  of  the  thing  intended  to  be  stolen^  the  getting 

186a*       it  into  the  pnsoner's  custody ;  and  secondly,  the  carrying  it  away. 

larcm^       ^^^  prisoner  had  completed  the  first  part,  but  was  detected  before 

Attm^  to    he  could  complete  the  second.    He  had  therefore  attempted  to 

commit  the  offence. 

Mellob,  J. — I  am  of  the  same  opinion  and  for  the  same 
reasons. 

Canmction  ccffvrmed  (a). 

(a)  When  this  cue  wis  called  on,  five  judges  were  in  oonrt,  but  one  immediatelj  left  ammo 
ftvmiendi^  as  was  supposed,  but  this  turned  out  to  be  an  error.  In  the  course  of  the  ail- 
ment in  iJie  next  case  the  Court  was  reminded  that  by  the  1 1  &  12  Viet  c  78,  s.  3,  the 
presence  of  five  judges  was  required  tu  constitute  a  Court,  whereupon. Keating,  J.,  came 
and  made  up  the  number.  This  case  was  then  formally  called  on  again,  and  tUbUm 
quoted  Beg,  T.  3L  Gtorge^  9  C.  &  P.  48d ;  and  Reg.  y.  Xewic,  lb.  523,  in  addition  to  his 
former  argument  The  Court  said  that  those  cases  made  no  difference  in  the  judgment,  and 
that  there  is  a  difference  between  those  cases  and  the  acts  proved  here  with  reference  to  the 
crime  of  larceny. 
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COURT  OP  CRIMINAL  APPEAL. 

January  18^  1862. 

(Before  Cockburn,  C.J.,  Erlb,  C.J.,  Pollock,  C.B.,  Wight- 
man  and  Williams,  JJ.,  Martin,  B.,  Crompton,  and 
WiLLES,  JJ.,*Bramw£ll,  and  Channell,  BB.^  Keating,  J., 
WiLDB,  B.,  and  Mellob,  J.)] 

Reg.  v.  Qibbons.  (a) 

Perjury — Materiality  of  the  matter  swom^Evidence  affecting  credit  of 
principal  witness. 

On  the  hearing  of  the  summons  taken  out  by  A,  for  an  order  of  affiliation 
onH.of  a  bastard  child  bom  in  March,  A.  was  asked  in  cross-examina- 
tion whether  she  had  not  had  carnal  connection  with  C,  in  the  previous 
September.  She  denied  it.  The  justices  wrongly  allowed  C  io 
be  called  to  contradict  her,  and  he  swore  that  he  had  connection  with 
her  in  the  September  previous.  C.  was  afterwards  indicted  and 
convicted  for  perjury  in  having  sworn  that  in  the  September  previous 
he  had  had  connection  with  A  : 

Held  by  eleven  judges  {Martin,  B.  and  Crompton,  J,  dubitantibus),  that 
although  C.'s  evidence  was  inadmissible  in  point  of  law,  yet  having 
been  admitted  and  being  relevant  to  the  credit  of  a  material  witness  in 
the  cause,  perjury  could  be  assigned  upon  iL 

CASE  reserved  for  the  opinion  of  this  Court  by  Williams,  J. 
In  this  case  the  defendant  T?as  tried  before  me  at  the  last 
assizes  for  the  county  of  Sussex,  for  perjury,  in  having  falsely 
sworn  that,  in  Sept  1860,  he  had  carnal  knowledge  of  the  person 
of  Ann  Bishop. 

She  was  delivered  of  a  bastard  child  on  March  29,  1861.  On 
the  28th  of  June  following,  an  application  made  by  her  for  an 
order  of  affiliation  on  one  I^rmer  came  on  to  be  heard  before  the 
magistrates,  and  she  made  a  deposition  in  support  of  such  applica- 
tion. She  was  then  cross-examined  on  the  part  of  Harmer  as  to 
whether  she  had  not  had  connection  with  uie  defendant  in  the 
previous  September.  She  denied  it  The  defendant  was  after- 
wards called  as  a  witness  on  behalf  of  Harmer,  and  swore  that  he 
had  had  connection  with  her  as  imputed  by  the  question  put  to  hen 

(a)  Reported  by  Jouar  Tuoxfbon,  £8q^  B«rri«ter-at*La\r. 
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On  the  trial  before  me,  at  the  close  of  the  case  for  the  prosecu- 
tion, it  was  objected  by  Mr.  Addison^  the  counsel  for  defendant,  that 
the  evidence  given  by  the  defendant,  on  which  the  perjury  was 
assigned,  was  not  material  to  the  issue  raised  on  the  application  for 
the  affiliation  order,  inasmuch  as  the  question  put  to  Ann  Bishop, 
as  to  having  had  connection  with  the  defendant  went  merely  to  her 
credit,  and  therefore  her  answer  ought  to  have  been  regarded  as 
conclusive,  and  the  evidence  of  the  defendant  in  contradiction  of 
her  was  inadmissible  and  illegal,  and  not  material  to  the  question 
raised  before  the  magistrates. 

The  defendant  was  convicted,  but  I  reserved  the  point  for  the 
consideration  of  this  Court  whether  the  objection  made  on  his 
behalf  was  weU  founded.  ^^^^  Vaughan  Williams. 

The  case  was  twice  ai^ued;  first  time  Nov.  16,  1861,  before 
Pollock,  C.B.,  Wightman  and  Williams,  JJ.,  Cbannell,  B.,  and 
Keating,  J.,  but  they  not  being  able  to  agree  in  opinion,  directed  a 
rehearing  before  the  full  Court.  The  substance  of  both  argu- 
ments will  be  found  below. 

Addisofiy  for  the  prisoner. — It  is  submitted  that  the  conviction  is 
bad.  It  is  to  be  assumed  that  the  defendant  could  not  be  the 
&ther  of  the  child,  and  therefore  it  is  contended  that  his  evidence 
in  contradiction  of  the  woman,  as  to  having  had  intercourse  with 
her  in  the  previous  September,  was  not  material  to  the  issue,  and 

Eerjury  could  not  be  assigned  upon  it.  Any  question  which  would 
ave  thrown  a  doubt  on  the  paternity,  which  was  the  question  to 
be  decided  by  the  justices,  would  have  been  material ;  but  any 
question  as  to  intercourse  with  the  woman  in  September  had 
nothing  to  do  with  the  paternity  of  the  child,  which  was  bom  in 
March.  The  principle  seems  to  be  that  the  evidence  on  which 
peijury  can  be  assigned  must  relate  to  the  direct  matter  in  con- 
troversy, or  must  relate  to  a  collateral  matter  which  tends  to  cor- 
roborate the  witness's  evidence  upon  the  principal  matter.  In  the 
present  case  the  aUeged  perjury  was  not  calculated  to  influence 
the  decision  of  the  magistrates  in  any  way.  The  5  Eliz.  c*  9,  is  the 
first  statute  relating  to  perjunr,  and  Coke  (3  Inst.  c.  74)  in  comment- 
ing upon  this  statute  says,  tnat  the  perjury  must  be  '^  in  a  matter 
matenal  to  the  issue  or  cause  in  question :  for  if  it  be  not  material, 
then  though  it  be  false  yet  it  is  no  peiju^,  because  it  concemeth 
not  the  point  in  issue,  and  therefore  in  effect  it  is  extra-judiciaL'' 

Reference  was  then  made  to  Bex  v. (1  Freeman,  505 ;  Hawk. 

P.  C.  bk.  1,  c.  69,  s.  8.)  In  Reff.  v.  Atanton  (Pahner,  382),  the 
point  was,  whether  a  man  was  insane  at  the  time  of  death,  and 
evidence  that  he  was  insane  five  days  before  his  death  was  held 
immaterial.  In  Ctutodes  v.  Howell  Gwin  (Styles,  374),  it  is  said 
that  ^^  of  a  false  oath  not  touching  the  matter  in  question,  an 
indictment  lies  not.''  The  cases  of  Rex  v.  Griepe  (1  Ld.  Baym. 
258 ;  12  Mod.  139):  Rex  v.  Mnscot  (10  Mod.  195);  Rex  v.  Pyn^ 
tan  (By.  &  Moo.  109) ;  Rex  v.  NkhoU  (1  B.  &  Ad.  21);  Reg.  v. 
Bartholomew  (1  C.  &  K.  366),  were  then  cited.   In  Reg.  v.  Murray 


CBIMINAL  LAW  CASES. 


107 


(1  Fob.  &  Fin.  80)^  Martin,  B.,  after  consultbg  Byles,  J.,  held 
that  fidse  swearing  in  answer  to  questions  tending  only  to  the  dis- 
credit of  the  principal  witness  in  the  case,  did  not  amoant  in  law 
to  perjury.  In  B^.  v.  Overton  (2  Moo.  C.  C.  263),  the  question, 
though  not  matenal  to  the  issue,  had  a  tendency  to  corroborate 
the  prindpal  eyidence.  \VoujooKj  C.B. — The  point  whether  a 
witness  commits  peijury  ought  not  to  depend  on  whether  or  not 
the  question  should  have  Men  shut  out  In  Meg.  v.  FkUpotts  (5 
Cox  Grim.  Gas.  363;  2  Den.  C.  C.  309;  21  L.  J.  20,  M.  C.,) 
Lord  Campbell  said:  ''It  has  been  said,  if  the  judge  were  wrong 
in  admitting  the  document  in  evidence,  the  defendimt  could  not  be 
ooQTicted,  making  the  offence  of  perjury  to  depend  upon  whether 
a  judge  were  right  or  wrong  in  his  durection  on  a  question  of  law, 
and  upon  the  decision  of  some  nicepoint  in  a  bill  of  exceptions, 
which  might  ultimately  go  to  tiiie  House  of  Lords.  We  are  of 
ojnnion  as  the  evidence  was  given  in  a  judicial  proceeding  with  the 
view  to  the  reception  in  evidence  of  a  document  which  was 
material,  and  as  that  evidence  was  ialse,  that  all  th^  ingredients 
necessary  to  constitute  the  crime  of  peijury  are  present,  and  that 
the  conviction  must  be  affirmed.*^  The  cases  of  Beff.  v.  Laney 
(3 Ear.  &  K  26;  5  Cox  Crim.  Cas.  259);  Rex  v.  Martin  (6  Car. 
&  P.  562);  and  Hex  v.  Itobins  (2  Moo.  &  Bob.  512),  were  then 
cited. 

Barrow  for  the  prosecution. — The  conviction  vm»  right.  The 
evidence  in  question  was  material  as  affecti^  the  cr^it  of  the 
woman  before  the  magistrates.  (Taylor  on  Evidence,  s.  1295.) 
It  might  affect  the  amount  they  would  order  to  be  paid  to  her.  In 
Bex  V.  Griepey  Holt,  C.  J.  said:  ^  It  is  not  necessary  to  appear  in 
an  information  for  peijury  to  what  d^ree  the  point  in  wnich  the 
man  is  perjured  was  material  to  the  issue ;  for  if  it  be  but  circum* 
stantiaUy  material  it  will  be  peijury.  .  .  •  So  if  a  witness 
swears  to  the  credit  of  another  witness,  if  it  be  false  it  will  be 
peijury  if  it  conduces  to  the  proof  of  the  point  in  issue."  The  cases 
of  l^onuu  V.  DaM  (7  C.  &  P.  350),  and  Bex  v.  Barker,  689,  were 
then  cited.  [Channell,  B. — In  the  report  of  Beg.  v.  PhilpotU 
(in  21  L.  J.  20,  M.  C.,)  there  is  a  strong  opinion  of  Maule,  J.,  ex- 
pressed in  the  course  of  tiie  argament,  that  a  man  is  guilty  of 
periunr  who  swears  falsely  as  to  what  might  have  been  objected 
toj  The  cases  of  Beg.  v.  Meek  (9  C.  &  P.  313),  and  Bury  v. 
Watkbu  (7  C.  &  P.  308),  were  then  cited.  As  to  Beg.  v.  Murray 
[Mabtin,  B. — ^I  do  not  think  that  case  ought  to  be  consider^ 
any  authoritv.  It  was  only  my  impression  of  what- was  material, 
formed  hastily  on  cu^suit]  Beg.  v.  Berry  (8  Cox  Crim.  Cas.  121), 
was  then  dted. 

AddUon  replied. 

CoGKBURK,  C.  J.— I  have  to  deliver  the  opinion  of  all  nay 
brothers  except  Crompton,  J.,  and  Martin,  B.  We  are  of  opinion 
that  the  conviction  was  right  and  ought  to  be  affirmed.  It  is  quite 
clear  that  the  question  put  to  the  principal  witness  in  the  case  was 
a  pertinent  question,  and  one  which  she  was  bound  to  answer.    It 
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IB, true  that  the  question  had  not  reference  to  the  m^  issue  of 
paternity  then  before  the  courts  but  it  had  immediate  reference  to 
a  question  arising  upon  and  subordinate  to  that,  viz.,  how  £ur  she 
was  deserving  of  credit  Possibly,  if  she  had  answered  ^  the 
question  in  the  affirmative,  it  misht  not  have  affected  the  decision 
of  the  magistrates;  but  she  was  bound  to  answer,  and  I  therefore 
entertain  no  doubt  that  if  she  had  answered  the  question  falsely 
she  might  have  been  indicted  for  peijury.  I  agree  that,  it  bein^ 
a  question  affecting  her  credit,  and  relevant  on^  on  that  ground, 
all  parties  ought  to  have  been  bound  by  the  answer  she  gave;  but 
the  magistrates  thought  prq)er  to  admit  the  evidence  of  tiie 
defendant  in  contradiction.  That  was  not,  in  point  of  law,  admis- 
sible, but,  being  admitted,  it  had  reference  to  what  was  a  material 
question  on  the  inquiry.  We  have  the  authority  of  Hawking 
P.C.,  Bk.  1  Ch.  69,  "that,  though  the  evidence  signify  nothing  to 
the  merits  of  the  cause  and  is  immaterial,  yet,  if  it  has  a  direct 
tendency  to  corroborate  the  evidence  concerning  what  is  material, 
it  is  equally  criminal  in  its  own  nature,  and  equally  tends  to  abuse 
the  administration  of  justice,  and  there  does  not  seem  to  be  any 
reason  why  it  should  not  be  equally  punishable."^  Now  the 
evidence  having  been  admitted,  Beg.  v.  PhilpoUs  is  a  direct 
authority  for  saying  that  perjury  might  be  assigned  upon  it,  inas- 
much as  it  was  a  relevant  question.  I  must  say  that  I  go  along 
with  the  principle  in  Reg.  v.  PhilpottSy  and  think  that,  although  in 
point  of  strictness  the  evidence  was  open  to  objection,  yet  it  does 
not  lie  in  the  mouth  of  the  defendant  to  say  that  the  question  was 
not  one  as  to  which  he  was  not  bound  to  speak  the  truth.  The 
conviction  must  be  affirmed. 

Cbompton,  J. — I  am  by  no  means  satisfied  that  this  was  a 
right  conviction.  It  seems  to  me  that  the  prosecution  must  show 
that  this  was  a  material  question  in  the  cause.  The  old  doctrine 
can  hardly  be  impugned  that  the  evidence  upon  which  perjury 
may  be  assigned  must  be  relevant  to  a  material  question  in  the 
cause.  Then  was  this  a  question  material,  or  any  question  at  all 
in  the  cause,  whether  on  such  a  day  the  mother  of  the  child  had 
this  carnal  intercourse  with  the  defendant?  It  is  clear  that  she 
could  only  have  been  asked  this  question  as  goin^  to  her  credit, 
and  that  when  asked  the  question  all  parties  are  obbged  to  take  the 
answer  of  the  witness.  I  agree  with  the  Lord  Chief  Justice, 
though  doubtful  once,  that  if  the  witness  is  cross-examined  as  to  a 
matter  going  to  his  credit,  that  is  material  in  the  cause,  and  that 
if  he  gives  a  false  answer  he  is  indictable  for  peijury ;  but  then  his 
answer  is  conclusive.  Now,  it  appears  to  me  that  it  was  not  a 
material,  or  any  question  in  the  cause,  whether  the  intercourse 
suggested  by  the  question  took  place.  It  was  to  be  assumed  to  be 
a  fact  that  it  did  not  from  the  answer  of  the  woman  to  the  ques- 
tion put  to  her.  The  evidence  was  not  admissible,  because  the 
fact  must  be  taken  to  have  been  proved  by  the  answer  of  the 
woman.  It  is  very  different  from  the  case  where  the  question  is  a 
step  in  the  cause,  as  in  Beg.  v.  PhilpoUs.    My  doubt  arises  from 
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this,  that  it  was  to  be  assamed  from  the  answer  of  the  woman  how 
the  &ct  was.  If  then  it  was  not  a  material  question  in  the  cause^ 
the  qnestion  of  penury  could  not  arise.  . 

Mabtih,  B^ — The  test  I  would  apply  to  the  case  is  this: 
assume  that  all  the  facts  were  set  out  on  the  record  up  to  the 
contradiction  of  the  woman  by  the  defendant,  would  that  con- 
tradiction have  been  material  to  the  issue  ?  I  think  it  would  not. 
The  qnestion  to  my  mind  is,  whether  in  point  of  law  it  was 
material  to  the  issue.  The  blunder  of  the  magistrates  in  admitting 
the  evidence  in  contradiction  cannot  alter  that.  I  cannot  conceive 
how  the  error  of  the  magistrates  can  make  that  evidence  material 
in  the  sense  in  which  it  should  be  material  to  support  an  assign- 
ment of  perjuiy  upon  it  If  the  evidence  upon  which  perjury 
may  be  assignea  is  to  depend  on  what  the  justices  in  petty  sessions 
may  choose  to  admit  as  evidence,  the  greatest  mischief  will  arise. 

Conviction  affirmed^ 
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COURT  OP  CRIMINAL  APPEAL. 

January  18^  1862. 

(Before  ErlEi  CJ.^  Blackbubn  and  Keating,  JJ.,  Wilde, 
B.,  and  Mellob,  J.) 

Reg.  v.  John  Cobss  Smith,  (a) 

Siatute-^Bepeal^  Saving  clause — Offence  committed  before  expiration 
of  repealed  statute — Bankrupt. 

The  12  ^  13  Vict.  c.  106,  «.  251,  enacted  among  other  tilings,  that  a 
bankrupt  not  duly  surrendering  himself  to  the  court  should .  be  deemed 
guilty  of  felony ,  and  be  liable  to  transportation  or  imprisonment. 

The  24  4r  2S  Vict.  c.  134,  s.  230,  repealed  the  above  enactment,  **but 
such  repeal  shall  not  affect  any  proceeding  pending  or  any  penalty 
incurred,  or  that  may  be  incurred^  in  respect  of  any  transaction^  act 
matter,  or  thing^  done  or  existing  prior  to  or  at  the  commencement  of 
this  act,  under  or  by  virtue  of  any  of  the  cuits  or  parts  of  acts 
repealed.** 

The  offence  of  not  surrendering  to  the  Bankruptcy  Court  pursuant  to  the 
12  ^  13  Vict  c.  106,  urns  complete  on  the  26th  September,  1861.  The 
bankrupt  commissioner  issued  his  warrant  fbr  the  apprehension  of  the 
prisoner,  and  the  information  on  which  it  was  founded  was  given, 
and  also  the  magistrate's  warrant  for  the  prisoner's  apprehension  was 
ismed  before  the  repeal  of  the  \2  h  13  Vict.  c.  106.  The  indictment 
framed  on  that  statute  was  not  found  until  after  its  repeal: 

Held,  that  the  warrants  and  information  made  this  a  proceeding  pending 
within  the  saving  part  of  the  repeal  clause,  sect.  230  ofthe2ASf^  25  Vict, 
c.  134. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Recorder 
of  London : — 

At  a  session  of  the  Central  Criminal  Court,  held  on  Monday, 
the  16th  Dec.  1861,  John  Corss  Smith  was  tried  before  me  on  an 
indictment  preferred  and  found  against  him  on  the  25  th  Nov.  last, 
which  charged  that  he,  being  adjudged  a  bankrupt,  feloniously  did 
not  surrender  himself  to  the  Court  of  Bankruptcy  on  the  day 
limited  for  his  surrender — ^that  is  to^say,  on  the  26th  Sept.  1861 — 
with  intent  to  defraud  his  creditors. 

The  bankruptcy  and  non-surrender  were  proved.    It  was  also 

(a)  Beported  by  Johv  THOMPflOV,  Esq.,  Barrister-at-Uw. 
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proved  that  a  warrant  of  the  oommissioner  for  the  prisoner's  appro*  Bbo. 
nension  on  this  obarge,  and  the  information  on  which  it  was       sianL 

founded,  were  ogned  and  dated  before  the  coming  into  operation       

of  the  new  Bankruptcy  Act,  tod  that  the  magistrate's  warrant  for  i863. 
the  like  purpose  was  also  issued  a  week  before  that  period —  „  I. 
namely,  on  the  4th  Oct  1861.  ^^ 

Mr.  Metcalfe,  on  behalf  of  the  prisoner,  contended  that  the  indict-  Offmca  befi^ 
ment  must  £ul,  inasmuch  as  the  stat.  12  &  13  Vict.  c.  106,  s.  251,  ""n*^ 
upon  which  it  was  founded,  had  been  repealed  from  and  after  the 
nth  Oct  1861,  by  24  &  25  Vict  c  134,  and  that  sect  230  of  the 
latter  Act  was  not  sufficiently  large  in  its  tisrms  to  preserve  the 
offence  of  felony.  He  contended,  as  to  sect.  230,  that  the  indict- 
ment was  not  '^  a  proceeding  i>ending''  on  the  11th  Oct  1861 ;  that 
the  word  ^' penalty,'^  used  in  that  section,  must  be  construed 
^pecuniary  penalty;"  but  that,  even  if  a  larger  construction 
should  be  put  upon  it,  so  as  to  include  penal  servitude  or  judicial 
punishment  of  any  kind,  yet  that  the  penalty  alone  was  preserved, 
and  not  the  offence  of  felony.  He  referred  to  Rep.  v.  Swan  (4 
Cox  Grim.  Cas.  108),  and  Reg.  v.  Naim  (4  Cox  Crim.  Cas.  115), 
in  support  of  his  argument,  and  contended  that,  though  penalties 
might  be  preserved  and  proceedings  kept  alive,  the  offences  were 
not  mentioned,  and  that  the  offences  must  be  preserved  in  the 
clearest  and  most  express  terms  before  a  conviction  could  take 
place. 

Mr.  Seijt  Parry,  for  the  prosecution,  contended  that  the  indict- 
ment was  a  proceeding  pending  within  the  meaning  of  the  230th 
section  of  the  last  Act,  the  warrant  of  the  commissioner  for  the 

K'soner's  apprehension,  and  the  warrant  of  the  magistrate  for  the  ^ 

e  purpose,  having  issued  at  least  a  week  before  the  connng  into 
operation  of  the  new  Act,  and  the  information  on  which  the  war- 
rants were  granted,  and  the  direction  of  the  commissioner  to  pro- 
secute, being  both  before  the  new  Act ;  that  the  offence  of  the 
prisoner  was  complete  on  the  26th  Sept,  and  that  he  had  then 
mcurred  the  ^*  penalty  "  of  penal  servitude ;  and  that  if  the  new  Act 
preserved  the  penalty,  it  must  of  necessity  preserve  the  offence 
of  felony. 

The  prisoner  was  found  guilty  by  the  jury,  but  entertaining 
great  doubts  whether  the  prisoner  was  liable  to  be  convicted  of 
felony,  I  respited  judgment  and  discharged  the  prisoner  on  recog- 
nizance, with  sureties,  and  reserved  for  the  consideration  of  the 
Justices  of  either  Bench  and  Barons  of  the  Exchequer,  the 
question ; — 

Whether,  under  the  circumstances,  the  prisoner  was  liable  to  be 
conyicted  of  felony.  Russell  Gubnet. 

Metcalfe  for  the  prisoner. — This  conviction  cannot  be  sustained. 
The  indictment  was  found  on  the  25th  Nov.,  and  on  the  11th  Dec. 
the  prisoner  was  convicted  for  his  non-surrender  to  the  Court  of 
Buinruptcy.  The  statute  under  which  he  was  indicted,  the  12  & 
13  Vict,  c  106,  &  251,  was  repealed,  and  also  certain  preceding 
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Bra,       Acts,  from  and  after  the  11th  Oct    The  words  used,  howeveri  m 
Sierra.      ^^^  exceptional  clause  were  not  sufficiently  large  to  preserve  the 

'      charge  of  felony  for  which  the  prisoner  was  tried.    The  word 

186^*       ^^  penalty  "  must  be  construed  as  a  pecuniary  infliction,  and  has  no 
fi^)eaHng     apphcation  to  the  crime  of  felony.    Mr.  Serjt.  Parry,  at  the  Cen- 
tuuuu—     tral  Criminal  Court,  contended  that  the  offence  came  mthin  the 
Offencea  before  exception  Comprised  in  the  230th  section  of  the  Bankruptcy  Act, 
"^^^       inasmuch  as  the  warrant  for  the  prisoner's  apprehension  was 
issued  at  least  a  week  before  that  Act  came  into  operation.    But 
if  that  statute  preserved  any  penalty  it  must  be  that  for  felony, 
which  clearly  could  not  have  been  contemplated  by  the  law.    The 
prisoner  was  found  guilty,  but  judgment  was  arrested  on  the  point 
whether,  under  the  circumstances  stated,  the  prisoner  had  been 
convicted  of  an  offence  which  had  been  kept  alive  by  the  statute 
which  repealed  all  the  old  Acts,  with  certain  exceptions  specified 
in  sect  230.    With  regard  to  Acts  repealed,  they  are  to  be  taken 
as  having  no  existence.     The  offence  for  which  the  prisoner  could 
be  tried,  if  any,  was  a  mere  statutable  one.     There  was  no  offence 
committed    unless    the    repealing    statute    had    preserved    that 
offence.    The  words  of  sect.  230  of  23  &  24  Vict,  c  134,  are— 
^^all  other  Acts,  or  parts  of  Acts,  which  are  inconsistent  with  this 
Act,  are  repealed;     ai^d  then  it  is  provided  that   ^^such  repeal 
shall  not  affect  any  proceeding  pending,  or  any  right  that  has 
arisen,  or  may  arise,  or  any  penalty  incurred,  or  that  may  be 
incurred,  in  respect  of  any  transaction,  act,  matter,  or  thing  done 
or  existing  prior  to  or  at  the  commencement  of  this  Act,  under  or 
by  virtue  of  anv  of  the  Acts,  or  parts  of  Acts,  repealed."    Those 
•  words  do  not  keep  alive  an  offence  committed  before  the  passing 

of  the  Act,  for  the  purpose  of  indicting  a  man  for  it.  That  for 
which  the  bankrupt  was  indicted,  namely,  non-surrender  to  the 
Court  of  Bankruptcy,  was  a  statutable  offence.  No  argument 
could  be  drawn  from  the  common  law,  and  the  statute  being  swept 
away  the  offence  fell  with  it.  Mr.  Seijt.  Parrjr  contended  below, 
that  inasmuch  as  the  warrant  for  the  apprehension  of  the  prisoner 
was  granted  before  the  passing  of  the  Act,  as  well  as  the  commis* 
sioner's  order  to  prosecute,  that  the  offence  was  kept  alive,  and 
made  a  ^^  proceeding  pending."  The  latter  words  no  doubt  would  - 
keep  alive  the  warrant  of  the  commissioner  for  the  purpose  of  pro- 
tectmg  the  officer  in  its  execution,  but  not  for  any  proceeding  in  a 
criminal  court.  It  was  not  a  *^  proceeding  pending"  connected 
with  the  indictment ;  it  was  a  warrant  for  an  apprehension  prior 
to  the  commencement  of  a  prosecution,  but  it  was  not  a  **  pro- 
ceeding pending"  vdthin  the  meaning  of  the  section.  Although 
the  warrant  of  commitment  might  have  saved  a  prosecution  under 
the  Game  and  other  Acts,  to  get  over  the  period  of  limitation  for 
the  commencement  of  a  prosecution,  yet  there  is  no  case  to  show, 
in  the  words  of  the  section,  that  a  warrant  for  a  commitment  is  a 
*^  proceeding  pending."  The  real  question  raised  in  the  court 
below  was  whether  the  words  '*  penalty  incurred,  or  that  may  be 
incurred,  in  respect  of  any  transaction,  act,  matter,  or  thing  done^ 
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or  existing  prior  to  or  at  the  commencement  of  this  Act"  saved  the       Bbc. 
offence.     It  would  be  contended  that  the  word  "penalty"  was  to       smttb. 

'  be  nsed  in  a  larger  sense.     No  doubt  the  word  **  poena,^  from  which * 

**  penalty**  was  derived,  showed  that,  as  generally  used,  it  had       ^^ 
that  signification ;  but  its  legal  meaning  is  limited  to  the  extract-     Repealing 
ing  from  a  man  a  pecuniary  fine  for  something  he  has  done,  and     ttaiui§— 
not  imprisoning,  transporting,  or  hanging  him  for  any  offence.  Offences  ufov 

Wilde,  B.— What  is  "  the  extreme  penalty  of  the  law  ?"  '^'^* 

Metcalfe. — No  doubt  that  is  death. 

Blackbubn,  J. — In  the  marginal  note  of  a  previous  section 
the  word  is  "punishment,"  and  not  "penalty."  The  latter  word 
is  in  the  body. 

Metcalfe. — In  the  previous  Bankruptcy  Acts  the  very  same  word 
"penalty  "  has  been  held  by  the  judges  to  have  only  a  pecuniary 
signification,  and  that  it  did  not  apply  to  a  criminal  offence.  The 
learned  counsel  then  referred  to  Reg.  v.  Stoan)  4  Cox  Crim.  Cas. 
108),  where  Coleridge,  J.,  and  Bolfe,  B.,  had  expressed  an  opinion 
to  that  effect;  and  to  Reg  \.  Nairn  (4  Cox  Crim.  Cas.  115), 
where  Patteson  and  Talfourd,  JJ.,  had  held  that  an  indictment 
could  not  be  maintained  where  similar  words  were  used,  in  the 
12  &  13  Vict,  c  106,  ss.  1,  4,  with  a  slight  difference  in  wording, 
including  all  matters  necessary  for  keeping  alive  any  proceedings 
in  bankruptcy.  In  the  judgment  of  the  four  judges  mentioned,  it 
was  held  that  the  word  ^^ penalty"  did  not  apply  to  offences ;  the 
words  '*  recovery  and  application  "  would  not  have  been  used  if  it 
had  been  intended  to  be  so  applied.  The  last  statute  said,  "  any 
penalty  incurred,  or  that  may  be  incurred,  in  respect  of  any  trans- 
actioo,  act,  matter,  or  thing  done."  Did  that  mean  anv  offence  for 
which  a  man  might  be  imprisoned  or  sent  to  penal  servitude? 
Why  did  the  clause  use  the  words  "  may  be  incurred  ?"  Clearly 
in  contemplation  of  such  an  act  as  that  of  taking  larger  fees  by  the 
commissioner  than  he  was  authorised  to  receive,  which  would 
render  him  liable  to  punishment  by  a  fine ;  but  it  did  not  apply  to 
an  offence  punishable  by  imprisonment  or  penal  servitude.  The 
commissioner's  warrant  was  for  the  purpose  of  arresting  the  bank- 
rupt and  taking  him  before  a  magistrate ;  then  the  magistrate's 
warrant  was  for  the  purpose  of  committing  him  to  prison  for  the 
offence.  If  it  was  **  penalty  incurred,"  it  must  be  under  the  old  Act; 
but  if  it  was  a  **  penalty  to  be  incurred,"  it  came  under  the  new  Act. 
The  words  in  the  former  statute,  ^^  any  right  that  has  arisen  or  may 
arise,"  were  just  of  the  same  effect.  There  was  nothing  that  could 
be  incurred  subsequent  to  the  passing  of  the  new  Act.  The  new 
Criminal  Consolidation  Acts,  which  passed  the  same  day  as  the 
new  Bankruptcy  Act,  were  drawn  by  gentlemen  conversant 
with  criminal  law :  but  the  other  was  not.  The  24  &  25  Vict. 
c  95, 8.  3,  the  repealing  clause,  kept  alive  by  most  express  words 
offences  and  penalties  (committed  before  the  commencement  of  the 
Act)  which  were  to  be  dealt  with  and  recovered  in  the  same  man- 
ner as  if  the  said  Acts  and  parts  of  Acts  had  not  been  repealed. 
The  words  ^'penalty"  and  "offence"  were  both  used;  and  it 
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Beq.        ^as  provided  that  they  were  to  be  dealt  with  and  inquired  into^ 
gjjj*'g       determined  and  punished^  in  the  same  way  as  though  the  Act  had^ 

'       not  passed.    It  kept  alive  every  portion  of  the  former  penalties* 

1862.       and  offences  eo  nomine.     It  was  strange,  if  there  really  was  an 

jiZ^g     intention  in  the  new  Bankruptcy  Act  to  keep  alive  the  offence, 

ttaMfi—     that  the  same  words^  or  some  equivalent  to  them,  were  not  used. 

Ofincea  hefbre  There  the  word  *^  penalty  "  wad  used  in  contradistinction  to  the 

*'^^'       word  "  offence."     In  the  court  below  attention  was  drawn  to  the 

fact  that  both  the  Acts  provided  that  persons  guilty  of  perjury 

before  the  Bankruptcy  Court  should  be  subject  to  the  ^' pains  and 

Emalties"  of  peijury.  The  offence  was  punished  by  the  common 
w  with  fine,  and  by  the  statute  with  imprisonment. 

Eble,  C.J. — I  well  remember  when  every  prisoner  convicted  of 
perjury  was  sentenced  to  be  fined  Is.  and  then  to  be  transported 
also  for  seven  years.  For  the  common  law  offence  the  prisoner 
was  fined  !«.,  and  for  the  statutable  offence  he  was  punished  with 
transportation  in  addition. 

Metcalfe. — In  Sir  Robert  Peel's  JUct,  the  same  provisions  were 
inserted  as  are  introduced  into  the  Criminal  Consolidation  Acts  in  ex- 
press terms,  because  the  Legislature  thought  them  necessary  to  keep 
alive  the  offence.  Rolfe,  B.,  said  that  upon  the  principle  now  con- 
tended for  by  the  other  side,  a  man  might  be  hanged  for  an  offence 
whilst  there  was  a  statute  in  force  declaring  that  he  should  not  be 
tried  for  it.  It  was  not  right  to  speculate  upon  what  was  intended 
to  be  done  by  the  Legislature.  They  had  no  right  to  take  judi- 
cial notice  of  a  marginal  note  in  a  book,  although  the  handwriting 
was  recognised  by  the  court.  Their  Lordships  must  be  guided  by 
the  words  of  the  Legislature  and  nothing  else.  Its  intention  even 
may  have  been  frustrated  by  what  took  place  in  Parliament.  The 
judgment  of  Lord  Tenterden  in  Surtees  v.  Ellison {9  B.  &  C.  760), 
was  not  unimportant.  There  it  was  held  that  when  an  Act  re- 
pealed the  previous  statutes,  they  were  to  look  at  the  existing 
statute  as  though  it  had  been  the  first  Act  ever  passed  on  the  sub- 
ject of  bankruptcy.  The  indictment  in  Reff.  v.  Swan  was  founded 
upon  a  section  of  tLc  5  &  6  Viet.  c.  122,  which  made  the  non- 
surrender  to  bankruptcy  an  offence  punishable  with  transportation 
for  life,  or  for  not  less  than  seven  years ;  but  that  npon  which  the 

S resent  indictment  was  founded  reduced  the  same  offence  to  a  mis- 
emeanor  punishable  with  a  maximum  imprisonment  of  three  years. 
The  case  arawn  up  for  the  consideration  of  the  Court  stated  that 
the  prisoner  had  been  found  guilty  of  "  felony,"  and  the  question  is 
whether  he  has  been  rightly  so  convicted  of  that  offence.  Under 
what  law  has  he  been  convicted  of  felony  ?  Supposing  the  words 
"proceeding  pending"  kept  alive  an  offence;  what  was  it?  Not 
felony,  but  misdemeanor.  There  were  other  authorities  bearing 
upon  the  same  point,  and  amongst  them  that  of  Beq.  v.  Mackenzie 
(Rues.  &  Ry.  429),  and  Beff,  v.  Austin  (1  Car.  &  Kir.  621);  the 
latter  was  upon  a  charge  of  night-poaching,  and  the  question  was, 
whether  the  offence  had  been  committed  within  twelve  months 
from  the  date  of  the  prosecution.     The  Lord  Chief  Baron  there 
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said  that  the  warrant  must  be  held  to  show  the  commencement  of       ^^o. 
the  prosecution.     In  the  present  case,  however,  the  warrant  of      sm™. 

rrehension  may  have  been  for  fifty  other  purposes  besides  that       : —  ' 
prosecuting.     The  prisoner  was  not  apprehended,  and  taken        i^^^* 
before  a  magistrate  prior  to  the  new  Act  passing.    It  could  not     sipeoku 
be  said  to  be  the  same  ^^  proceeding  pending"  which  was  after-     statute— 
wards  brought  before  the  Central  Criminal  Court.  Offences  be/ore 

WiLDB,  B. — The  statute  alludes  to  taking  criminal  proceedings       ^^^' 
against  a  man. 

Metcalfe. — But  the  ^^  proceedings  "  must  be  the  same  as  those 
^'  pending,"  whereas  the  indictment  under  which  the  prisoner  was 
tried  was  quite  new  matter,  having  nothing  to  do  with  the  previous 
"  proceedings  pending." 

Parry f  Serjt.,  rose  to  reply,  but 

Erle,  C.J.,  intimated  that  they  need  not  trouble  the  learned 
gentleman,  to  whom,  however,  the  Court  always  listened  with  the 
best  attention.  His  Lordship  was  of  opinion  that  the  conviction 
of  the  prisoner  was  legally  right.  By  the  12  &  13  Vict.  c.  106, 
e.  251,  ne  had  been  guilty  of  felony  in  not  surrendering  to  his 
bankruptcy.  Under  the  powers  conferred  by  that  statute  the 
Commissioner  had  issued  a  warrant  for  the  prisoner's  prosecution 
for  that  crime,  in  respect  of  which  an  information  had  also  been 
laid  before  a  magistrate,  in  pursuance  of  which,  and  prior  to 
the  present  Act  coming  into  operation,  the  magistrate  issued  his 
warrant  for  the  prisoner's  apprehension.  Before  the  indictment 
was  framed  the  12  &  13  Vict,  was  repealed  by  the  24  &  26  Vict. 
After  the  latter  statute  was  passed,  the  indictment  was  preferred 
under  which  the  prisoner  was  convicted.  Sect.  230  of  that 
statute  was  what  tne  Court  had  to  construe  upon  the  present 
occasion.  By  it  the  12  &  13  Vict,  was  repealed,  as  far  as  con-  . 
cerned  certain  offences.  Mr.  Metcalfe's  argument  was  perfectly 
just,  and  his  Lordship  went  with  it  to  the  fullest  extent,  except 
as  to  his  view  of  what  was  the  efiect  of  the  saving  clause.  The 
statute  was  repealed,  and  with  it  the  offence  would  have  gone,  and,  of 
course,  all  proceedings  in  respect  of  it  with  it,  had  not  the  savii\g 
clause  prevented  the  effect  of  that  repeal.  The  excepting  part  of  the 
section  was  in  these  words:  *^  Such  repeal  shall  not  affect  any  proceed- 
ing pending,  or  any  penalty  incurred  in  respect  of  any  act,  matter,  or 
tlmig  done  or  existing  prior  to  or  at  the  commencement  of  this  Act." 
Now,  was  there  a  "  proceeding  pending,"  and  was  there  a  *^  thing 
done"  before  the  commencement  of  this  Act?  I  answer  both 
questions  in  the  affirmative.  First,  was  there  a  ^^  proceeding  pend- 
ing "  in  respect  of  a  *'  thing  done  "  before  the  commencement  of 
this  Act?  The  "thing  done"  by  the  bankrupt  was  feloniously 
abstaining  from  surrendering  to  his  bankruptcy;  that  was  the 
"thing  done."  Secondly,  was  there  a'^procee^g  pending"  in 
respect  of  it  at  the  time?  These  were  the  matters  I  mentioned — 
the  issue  of  the  warrant  of  the  Commissioner,  the  information  laid 
before  the  magistrate^  and  the  warrant  of  the  magistrate  ibr  the 
prisoner's  apprehension.    To  my  mind  these  are  all  steps  taken 

I  2 


116  ClUMINAL  LAW  CASES. 

^■®-        towards  one  thing,  which  comes  to  its  completion  by  indiotment, 
Si^^      conviction  and  punishment  of  the  prisoner.     The  crime  has  been 

committed,  proceedings  are  taken  for  the  purpose  of  bringing  the 

]^*  criminal  to  justice,  and  such  acts  as  I  have  mentioned  are  all  of 
Repealing  them  stcos  which  werc  brought  to  a  consummation  by  indictment 
statute^  and  conviction.  It  seems  to  me,  then,  to  be  within  the  meaning 
Offences  hrfore  ^f  ^\^  statute.  The  warrant  of  the  commissioner,  the  information 
^^^^  before  the  magistrate,  and  the  warrant  of  the  magistrate,  were 
all  parts  of  a  **  proceeding  pending,"  and  the  last  part  of  that 
line  of  a  '^proceeding  pendmg"  was  the  indictment  founded 
thereon.  That  section  of  the  statute,  therefore,  I  think  does 
apply  to  the  case.  I  should  also  take  it  in  conjunction — because 
it  IS  all  in  the  same  sentence — with  the  words  "  penalty  incurred, 
or  that  may  be  incurred,  in  respect  of  any  transaction,  act, 
matter,  or  thing  done,  or  existing  prior  to  or  at  the  commence- 
ment of  this  act,"  as  being  excepted  by  that  repeal  I  think  it 
extends  to  all  the  penal  consequences  by  law  due  to  an  offence, 
and  not  to  a  pecuniary  penalty  only.  How  stands  the  matter 
with  respect  to  a  ^* proceeding  pending?"  In  my  opinion  the 
words  of  a  statute  are  to  be  construed  in  a  great  degree 
by  reference  to  the  statute  itself.  It  is  useful,  in  giving  a  mean- 
ing to  the  words,  to  consider  what  was  the  state  of  the  law  at 
the  time  when  the  new  statute  passed,  what  is  apparent  irom  the 
statute  itself,  what  has  been  the  purpose  of  the  law  that  comes 
in  question,  and  then,  bearing  those  points  in  mind,  to  construe 
the  words  about  which  the  doubt  arises.  The  state  of  the  law 
was  this,  the  12  &  13  Vict  created  several  offences;  and  the 
effect  of  the  new  statute  was  to  abolish  them,  and  substitute  a 
new  set  of  proceedings,  to  take  effect  after  the  time  that  the  Act 
should  come  into  operation.  What  would  be  the  purpose,  if  the 
repeal  instead  of  being  absolute  was  qualified?  I  take  it,  it 
would  be  qualified,  certainly  in  respect  of  all  rights  which 
might  arise.  Why  is  it  not  then  to  be  intended  to  apply 
to  all  liabilities  that  may  have  been  incurred  before  the 
repeal  should  come  into  operation  ?  According  to  the  contest  of 
Mr.  Metcalfe,  all  inchoate  proceedings — any  proceeding  in  respect 
of  a  felony,  or  by  way  of  indictment — were  rendered  null,  and 
impunitv  was  given  for  all  offences  which  previously  were  punish- 
able. I  cannot  find  any  rational  ground  upon  which  I  can  come 
to  the  conclusion  that  the  Legislature  intended  to  give  such 
impunity,  or  to  stop  proceedings  that  were  begun  for  the  prosecu* 
tion  of  an  offence,  oefore  the  guilt  of  the  party  was  mquired 
into,  and  before,  if  found  guilty,  retribution  was  suffered  for  that 
offence.  The  repeal  is  not  to  affect  any  "  proceeding  pending." 
In  an  ordinary  action  for  malicious  prosecution,  the  information 
before  a  magistrate,  the  warrant  to  apprehend  the  party,  and  the 
indictment,  are  all  steps  in  the  proceedings  for  the  prosecution. 
It  is  the  constant  experience  of  those  conversant  with  such  pro- 
ceedings that  the  action  may  lie  in  respect  of  a  warrant, 
it  may  lie   in   respect  of  an  information,  and    it  may  lie    in 
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respect  of  an  indictment  founded  thereon;    that  it  may  lie  in       ^^' 
respect  of  either  of  them,  and  that  all  the  others  may  have  been      s,^h. 

taken  with  reasonable  and  probable  cause,  and  the  last  step  with- ' 

out  it.  It  is  constantly  in  the  course  of  experience  that  they  are  i^^^* 
all  taken  as  a  series  of  proceedings  constituting  the  prosecution  of  s^^Mtg 
the  criminal  upon  the  charge — all  necessary  steps  to  be  taken  in  statute— 
prosecution  before  the  indictment.  So  much  as  to  the  branch  of  ^^^^^^J^f*^ 
the  argument  that  the  indictment  is  not  a  ^'  proceeding  pending  "  f^p^o^ 
at  the  time  of  the  repeal.  Then  as  to  the  other  branch  of 
the  argument,  respecting  the  penalty  incurred  and  about  to  be 
inflicted  upon  the  prisoner  in  respect  of  a  felony  committed  before 
the  repeal,  whether  that  is  a  *^  penalty  incurred "  in  respect  of  a 
^  thing  done  "  prior  to  the  repeal  coming  into  operation.  To  my 
mind  those  words  are  capable  of  meaning  not  merely  a  pecuniary, 
but  any  penalty  or  punishment.  '*  The  last  penalty  of  the  law  " 
has  been  adverted  to  as  a  phrase  indicating  the  highest  punish* 
ment  diat  can  be  inflicted — words  certainly  capable  oi  being 
applied  to  any  penalty  consequent  on  any  ofience.  ^*  Penalty 
applies  to  the  punishment  of  death,  to  penal  servitude,  to  im- 
prisonment, fine,  or  any  infliction  which  may  accrue  upon  an 
ofience.  It  seems  to  me  that  the  intention  of  the  Legislature, 
notwithstanding  the  repealing  part  of  the  Act,  was  to  leave  the 
responsibility  of  the  bankrupt  as  it  was  before  the  Act  came  into 
operation.  We  have  been  pressed  very  much  with  the  fact 
adverted  to  that  the  same  or  similar  words  are  to  be  found  in 
other  statutes.  I  say  again  that  every  statute  is  to  be  construed 
very  much  by  reference  to  the  state  of  the  law  at  the  time  when 
it  came  into  operation,  and  the  purpose  of  the  law  must  be  con- 
strued in  a  veiy  great  degree  by  the  words  contained  in  the 
statute  itself,  in  respect  to  the  cases  founded  on  the  12  &  13 
Vict.,  the  same  clause  there  speaks  of  the  ^^  recovery  and  ap- 
plication'' of  the  penalty.  The  recovery  and  application  of 
anj  penalty  was,  it  is  said,  in  the  nature  of  words  signi- 
fying rather  a  pecuniary  penalty  recovered  and  applied  than 
an  infliction  of  punishment.  I  say  again  that  the  words  are 
to  be  construed  by  reference  to  the  statute  itself,  and  that  no 
^  proceeding  pending  **  in  respect  of  any  "  thing  done "  and  no 
^  penalty  incurred  in  respect  of  any  thing  done  "  is  to  be  affected 
by  the  repealing  section.  In  sect.  221  some  of  the  offences  of 
which  the  bankrupt  may  be  guilty  under  the  statute  are  pro- 
vided for,  and  the  words  of  that  section  are,  ^^From  and  suter 
the  commencement  of  this  Act,  an^  bankrupt  who  shall  do  any 
of  the  acts  or  things  foUovdng,  with  intent  to  defraud  or  defeat 
the  rights  of  his  creditors  shall  be  guilty  of  a  misdemeanor,  and 
shall  be  liable,  at  the  discretion  of  the  court  before  which  he 
shall  be  convicted,  to  punishment  by  imprisonment  for  not  inore 
than  three  years,  or  to  any  greater  punishment  attached  to  the 
offence  by  any  existing  statute" — felony,  misdemeanor,  or  penalty, 
as  the  case  may  be.  The  Legislature,  at  the  time  when  they  were 
drawing  this  act,  said,  virtually,  *^  For  the  future  the  bankrupt 
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Rw»,        shall  be  liable  in  respect  of  any  acts  or  things  following  ;*   and 
SMmi.       ^^^^  respect  to  the  old  law,  ^*the  repeal  shall  not  affect  any  pro- 

ceedings  pending,  or  any  penalty  incurred  in  respect  of  any  act 

1862.  or  thing  done  before  the  repeal  of  the  old  Act."  For  the  future 
j~~..  they  are  to  be  proceeded  against  under  this  section..  But  for  acts 
^Tte^  before  the  repeal  came  into  operation^  and  the  penalties  incurred 
Offences  be/ore  in  respect  of  them,  they  shall  be  inflicted  according  to  the  pro- 
ixpeal.  visions  of  the  former  statute."  I  observe  that  in  the  cases  which 
have  been  before  decided  upon  other  statutes,  such  as  the  game 
laws,  and  treason  by  coimng,  the  issuing  of  the  writ  for  the 
apprehension  of  the  parties  has  been  considered  as  a  continuation 
of  the  proceedings,  the  warrant  beginning  and  the  indictment 
terminating  the  ** proceedings  pending;"  bo  that  it  seems  to  me 
that  I  should  not  lay  much  stress  on  those  decisions  founded  on 
other  statutes,  because  I  think  that  the  ground  of  construction  of 
each  statute  ought  to  be  state  of  the  law  at  the  time  it  was  brought 
into  the  Legislature  and  the  purpose  of  the  Legislature  in  bringing 
in  the  statute,  and  then  the  construction  to  be  put  on  the  words^ 
if  very  usual  words,  or  if  capable  of  a  variety  of  meanings,  that 
the  one  ought  to  be  chosen  which  most  consists  with  the  purpose 
of  the  Legislature,  and  with  the  whole  statute,  taking  it  in  con- 
nection with  the  state  of  the  law  at  the  time ;  and  taking  this 
statute  in  connection  with  the  state  of  the  law  at  the  time  it  was 
passed,  and  the  purpose  of  the  Legislature,  I  am  clearly  of 
opinion  that  there  can  be  no  rational  reason  assigned  why  all  the 
criminals  under  the  last  statute  should  have  an  immunity,  and 
that  absolutely  all  proceedings  should  be  rendered  null,  and  that  a 
man  committing  an  offence  under  this  Act  shall  not  be  reached  by  a 
penal  indictment.  No  rational  purpose  can  be  suggested  for  giving 
to  the  words  the  meaning  which  Mr.  Metcalfe  has  dwelt  upon,  as 
taken  by  themselves  without  any  reference  to  the  rational  purpose 
of  the  Legislature.  Without  that  rational  purpose  they  are  incapa- 
ble of  the  meaning  which  he  has  given  to  them ;  but,  in  my  humble 
judgment,  having  reference  to  the  rational  purpose  of  the  Legisla- 
ture, and  the  state  of  the  law  at  the  time  of  the  enactment,  they 
are  capable  of  the  meaning  I  have  given  to  them,  and  for  that 
reason  I  am  of  opinion  that  the  conviction  must  be  sustained. 

Blackburn,  J. — I  am  of  the  same  opinion.  The  230th 
section  enacts,  **  that  the  Acts  and  parts  of  Acts  set  forth  in 
schedule  G.  to  the  extent  to  which  .they  are  therein  expressed  to 
be  repealed,  and  all  other  Acts  or  parts  of  Acts  which  are  incon- 
sistent with  Acts  that  are  repealed,  but  such  repeal  shall  not  affect 
any  proceeding  pending,  or  any  right  that  has  arisen  or  may 
arise,  or  any  penalty  incurred  or  that  may  be  incurred  in  respect 
of  any  transaction,  act,  matter,  or  thing  done  or  existing  prior 
to  or  at  the  commencement  of  that  Act  under  or  by  virtue  of  any 
of  the  Acts  or  parts  of  Acts  repealed.  Under  that  section  the 
part  of  the  13  &  14  Vict.  c.  106,  which  created  the  felony  of  which 
the  prisoner  was  found  guilty,  is  repealed.  I  perfectly  agree 
with  the  decision  in  Reg.j.  Nairn,  that  if  that  provision  had  been 
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simply  repealed,  the  felony  would  no  longer  be  in  existence ;  but       *w». 
the  section  reserves  power  to  proceed  in  respect  of  existing  crimes,       smith 

which  would  be  otherwise  done  away  with.     The  first  question  is,        ' 

was  this  a  proceeding  pending  ?     Now,  I  think  it  was  the  inten-        1862- 
tion  of  the  Legislature,  by  this  saving  clause,  to  prevent  criminals     j^^^ng 
going  free.     The  word  '*  penalties  "  used  by  the  draftsman  is  large     *to/trf«— 
enough  to  extend  to  all  kinds  of  punishments,  whether  pecuniary  Offences  hef<n^ 
or  affecting  life  or  limb,  or  any  other.     In  Reg.  v.  Nairn  the       ^^^p^^ 
decinon  turned  on  the  effect  of  the  words  in  the  saving  clause  of 
the  repeal  section  of  12  and  13  Vict.  c.  106,  and  that  clause  was 
held  only  to  apply  to  summary  proceedings  under  which  a  penalty' 
could  be  awarded.     The  context  there  showed  that  the  Legis- 
lature was  speaking  of  penalties  of  the  same  kind,  and  not  of 
penalties  in  tne  nature  of  imprisonment  or  penal  servitude.     In 
the  present  act  there  is  nothing  in  the  context  or  act  to  show  that 
the  test  was  intended  to  be,  whether  the  penalty  was  of  a  pecu- 
niary nature  or  not,  but  the  words  of  the  section  will  apply  to 
every  kind  of  penalty.     For'the  reasons  given  by  the-  Lord  Cfhief 
Justice,  it  seems  to  me  that  the  Legislature  by  this  enactment 
never  supposed  that  criminals  who  had  committed  offences  were 
to  be  set  free,  but  that  in  future  a  different  code  was  to  prevail. 

Keating,  J. — I  am  of  the  same  opinion.  The  question  is  not 
whether  more  apt  words  might  not  have  been  used  for  keeping 
alive  the  provisions  in  the  old  Act  relating  to  offences,  but  whether 
the  words  used  in  the  new  Act  are  sufficient  for  that  purpose ;  and, 
for  the  reasons  already  given,  I  am  of  opinion  that  they  are  sufficient. 

Wilde,  B. — I  am  of  the  same  opinion.  I  have  been  very 
clearly  of  opinion  all  through  the  discussion  that  the  prisoner  was 
rightly  convicted,  and  that  under  the  words  **  proceeding  pending" 
the  Legislature  might  fairly  be  deemed  to  include  such  a  case  as 
the  present,  I  should  expect  to  find  very  strong  words  if  it  had 
been  intended  to  let  free  all  persons  who  had  previously  offended 
against  the  provisions  of  the  former  act.  In  Wtllace^s  case  (1  East, 
P.  C.  186),  tvhere  the  question  was,  whether  the  prosecution  had 
been  commenced  within  time,  the  Judges  unanimously  held,  that 
the  information  and  proceeding  before  the  magistrate  were  the 
commencement  of  the  prosecution  within  the  meaning  of  the 
statute;  and  so  in  Reg.  v.  Brooks  (1  Den.  C.  C.  217),  the 
information  and  warrant  were  held  the  commencement  of  a  prose- 
cution for  night-poaching,  under  9  Geo.  4,  c  69.  These  cases  are 
authorities  for  saying  that  the  information  and  warrant  are  parts 
of  a  proceeding  pending  in  the  present  case.  The  second  point  is 
e(^ually  plain.  The  term  '^  penalty  ^  is  broad  enough  to  include 
cnminal  punishment  The  12  &  13  Yictc  106,  s.  254,  in  dealing 
with  the  offence  of  perjury,  uses  the  words  "  shall  be  liable  to  the 
penalties  of  wilful  and  corrupt  perjury." 

Mellob,  J. — I  am  of  the  same  opinion.  The  section  relied  on, 
when  taken  in  connection  with  the  other  sections  of  the  Act, 
clearly  was  not  intended  to  affect  existing  liabilities. 

Conviction  affirmed. 
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COURT  OF  QUEEN'S  BENCH. 

January  20,  1862. 

(Before  Cockburn,  C.J.,  Crompton,  Blackburn,  and 
Mellor,  JJ.) 

Beg  v.  Allen,  (a) 

Criminal  prosecution — Entering  a  nolle  prosequi  on  the  part  of  the  Crown 

-Jurisdiction. 

WherCy  in  an  indictment  for  perjury  ^  the  Attorney- General  enters  a  nolle 
prosequi  on  the  part  of  the  Crown,  he  does  so  on  his  own  responsi- 
bUityy  and  this  Court  will  not  interfere, 

THIS  was  an  application  for  a  rule  calling  on  the  defendant 
"William  Allen,  to  show  cause  why  the  prosecutor,  Francis 
James  Gregory,  should  not  be  at  liberty  to  proceed  to  the  trial  of 
two  indictments  for  perjury  which  had  been  found  against  the 
defendant  at  the  Central  Cnminal  Court,  and  since  removed  into 
this  Court  by  certiorarL 

It  appeared  that  Gregory,  the  prosecutor,  had  formerly  been  an 
out-door  officer  of  the  Customs,  and  in  the  month  of  September 
1860  a  charge  was  brought  against  him  by  Allen,  the  defendant, 
for  stealing  spirits  in  conjunction  with  him  (Allen)  the  informer. 
The  case  was  fully  investigated  before  Mr.  Gray,  a  Commissioner 
of  Customs,  and  upon  that  occasion  Allen  stated  that  the  offence 
was  committed  on  the  11th  November,  1859.  On  Gregory 
being  called  on  for  his  defence,  he  requested  that  time  might  be 
allowed  him  to  produce  his  witnesses,  and  the  case  was  thereupon 
adjourned  for  that  purpose  until  the  13th  September.  ,  A  book 
was  kept  at  the  Custom-house,  in  which  was  entered  the  manner 
in  which  the  out-door  officers  were  employed,  with  the  statement 
of  the  time  and  the  duties  in  which  they  were  occupied,  and 
Gregory  applied  for  permission  to  inspect  this  book,  to  trace  his 

(a)  Beported  by  Johh  Thomfsov,  Esq.,  Burister-at-Law. 
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oocapation  on  the  day  and  at  the  time  alleged,  but  he  was  refaeed,       i^^'- 
though  he  now  stated  in  his  affidavit  that  he  had  been  informed      /^J^^j(, 

that  Allen  had  in  the  interval  between  the  hearings  before  the       

Commissioner  applied  for  and  been  permitted  to  inspect  the  book.        ^^^s. 
When  the  inqmry  was  resumed  before  the  Commissioner  on  the  nigfuo/Ci^ 
13th  September  Allen  repeated  his  previous  statement,  and  swore     to  enter  a 
that  what  he  had  then  deposed  was  correct^  except  as  to  the  date  noUeprotequL 
on  which  the  alleged  offence  was  committed,  which  he  said  ought 
to  have  been  the  18th  April,  1860,  instead  of  the  11th  November, 
1859. 

Witnesses  were  then  examined  on  both  sides,  and  in  the  end    * 
Gregory  and  ten  others  were  dismissed  firom  their  employment  by 
the  Commissioner  of  Customs. 

Ghregory  and  the  ten  others  who  had  been  so  dismissed  then 
memoralized  the  Board  of  Customs,  and  praved  that  they  might 
be  indicted,  and  so  have  the  charge  tried  before  a  jury,  but  that 
application  was  refused. 

On  the  18th  September  the  parties  went  before  the  Lord  Mayor 
at  Guildhall,  and  made  a  charge  of  peijury  against  Allen.  The 
Solicitor  of  the  Customs  appeared,  and  defended  Allen,  and  in 
consequence  of  some  discrepancy  in  the  evidence  of  a  boy  called 
as  one  of  the  witnesses  for  the  prosecution,  the  Lord  Mayor  said 
he  thought  it  very  improbable  that  a  jury  would  convict,  and 
refused  to  commit  the  accused.  Gregory  and  the  other  ten  men 
then  proceeded  to  prefer  an  indictment  against  Allen,  and  even- 
tually true  bills  were  found  on  two  indictments  at  the  Central 
Criminal  Court,  and  the  defendant  Allen  was  taken  into  custody 
and  brought  before  the  Lord  Mayor ;  he  was  again  represented 
by  the  Solidtor  for  the  Customs,  and  ultimately  was  discharged  on 
his  own  recognizances. 

The  indictments  were  then  moved  into  this  Court  by  certiorari; 
but  when  a  rule  was  applied  for  the  defendant  to  come  in  and 
plead,  it  was  discovered  he  had  not  entered  into  any  recognizances, 
and  that  the  Attorney-General  had  entered  a  nolle  prosequi* 

J. «/.  Powell  in  support  of  the  application.  [Cockbuen,  C.  J. 
— Upon  what  ground  do  you  ask  us  to  intenere  with  the  un- 
doubted right  of  the  Attorney-General  to  enter  a  nolle  prosequi  f'\ 
Upon  the  ground  that  the  Attorney-General  has  acted  on  an  ex 
parte  application.  The  Attorney-General  has  no  power  to  enter  a 
noBeprosequiyfiihout  calling  before  him  and  hearing  all  the  parties. 
[CocKBURN,  C.  J. — If  it  be  shown  to  the  Attorney-General  that 
he  has  been  misled,  no  doubt  he  will  set  the  matter  nght.  Blaok- 
BURK,  J. — It  will  be  difficult  to  show  that  this  Court  has  power 
to  interfere  with  the  prerogative  right  of  the  Crown  as  exercised 
by  die  Attorney-General.]  The  course  adopted  in  this  case  is 
contrary  to  the  ordinary  practice:  (Crown  Circuit  Companion^ 
22 ;  2  Ghide's  Crown  Practice,  550.)  [Cbompton,  J. — ^Do  you 
say  that  the  Crown  could  not  pardon  without  an  inquiry  ?  The 
authorities  you  refer  to  mean  to  say  that  the  prosecutor  cannot 
enter  a  noUe  prosequi  without  the  Attorney-General^  for  fear  of 
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^*^       collusion  and  the  compounding  of  felony.     Cockbubn,  C.  J. — 
Al^.       There  is  nothing  to  prevent  the  Attorney-General  entering  a  nolU 

'      prosequi  toties  quoties.     The  Attorney-General  is  the  great  public 

^^'       prosecutor  for  the  State,  who  ought  to  be  at  liberty  to  act  upon 
Bight  of  Crwm  ^^**  ^^^  sense  of  publio  duty.    Do  you  find  any  case  in  which  the 
to  enter  a     Court  interfered  after  the  Attorney-General  had  entered  a  nolle 
noihproaequL  prosequi f]     There  is  no  direct  authority;  but   it  is  contended 
that    this  nolle  prosequi    has  been    entered  irregularly:  {R.  v. 
Evelyn^  Trin.  Vac  1820.)     Then,  assuming  that  the  Attorney- 
General  has  such  a  power,  still  a  nolle  prosequi  is  only  a  temporary 
proceeding,  and  this  Court  may  order  the  proceedings  to  continue 
without  a  fresh  indictment ;  although  it  is  a  stay,  the  indictment 
is  not  quashed,  and  a  prosecution  may  be  continued  on  it; 
IGoddard  v.  SmiOij  6  Mod.  Eep.  262  ;  StretUm  and  TayWs  case, 
Leonard's  Bep.  119 ;  R.  v.  RidpaAy  10  Mod.  Rep.  152.) 

CocKBUBN,  C.  J. — I  am  of  opinion  that  in  this  case  there  should 
be  no  rule.  It  is  the  undoubted  right  and  power  of  the  Attorney- 
General,  as  the  representative  of  the  Crown  in  matters  of  criminal 
law,  to  enter  a  nolle  prosequi^  and  thereby  at  once  to  stay  pro- 
ceedings in  a  criminal  suit  or  information ;  and  no  instance  has 
been  cited,  nor  can  any  be  found,  in  which  the  Court,  after  a  noUe 
prosequi  had  been  entered  by  the  Attorney-Genend,  has  taken 
upon  itself  to  direct  such  proceedings  to  be  prosecuted.  Even  if 
this  Court  should  do  so,  there  is  nothing  to  prevent  the  Attorney- 
General  from  entering  a  noUe  prosequi  toties  quodes.  It  is  not  for 
this  Court  to  create  a  precedent  of  this  sort  where  none  before 
existed — a  precedent  contrary  to  the  understanding  of  the  pro- 
fession, and  one  that  would  be  fraught  with  public  mischieE 
Under  ordinarv  circumstances,  no  doubt,  the  Attorney-General 
would  act  wisely  in  calling  the  prosecutors  before  him  before  he 
proceeded  to  enter  a  nolle  prosequi;  but  there  may  be  particular 
cases  in  which,  from  the  knowledge  of  the  facts,  or  the  par- 
ticular nature  of  the  charge,  the  Attorney-General  might  tmnk 
it  necessary  to  enter  a  nolle  prosequi  without  adopting  that  course. 
It  cannot  be  contended  for  one  moment  that  there  can  have  been 
any  abuse  exercised  by  one  whose  functions  are  of  so  highly  a 
responsible  character;  but  if  there  had  been — ^and  I  only  put  it 
hypotheticallv — the  remedy  is  not  by  an  application  to  this  Court 
to  interfere  by  the  exercise  of  its  undoubted  power  and  preroga- 
tive, but  to  hold  him  responsible  before  the  High  Court  of  Par- 
liament. I  am  not  at  all  disposed  to  establisli  a  precedent  in  such 
a  case,  and  I  think  therefore  there  should  be  no  rule. 

Crompton,  J. — I  am  of  the  same  opinion.  I  think  we  have  no 
power  to  do  what  is  now  asked  of  us,  and  I  think  we  ought 
not  to  interfere  with  the  undoubted  power  of  the  Crown  vested 
in  the  Attorney-General.  There  is  nothing  in  the  present  case  to 
take  it  out  of  the  general  rule.  I  think  the  Attorney-General 
can  interfere  in  any  public  prosecution  whenever  he  pleases,  and 
all  the  cases  referred  to  are  clearly  distinguishable  from  such  an 
one  as  this. 
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Blackbubn,  J. — I  am  of  the  8Ame  opinion.    This  particular       l^"®* 
branch  of  the  Prerogative  is  entrusted  to  the  Attorney-General,      Xflliir. 
who,  on  his  own  responsibility,  determines  whether  the  prosecu-        — ' 
tion  shall  go  on  or  not.  '^^^- 

Mellok,  J.,  concurred.  Riffhlo/Orown 

Application  refused,         u  mter  a 

nolle  proteqm. 


COUBT  OP  CBIMINAL  APPEAL. 

January  25,  1862. 

(Before  Eble,  CJ.,  Wightman  and  Williams^  JJ., 
Wilde,  B.,  and  Mellob,  J.) 

Reg.  v.  SHEPHERP.(a) 

Miidemeanor — Parent  and  child — Neglect  to  provide  medical  assistance 

for  daughter, 

T%e  prisoner's  unmarried  daughter^  aged  eighteen^  having  for  some  time 
previonsfy  gone  out  to  service^  and  occasionally  returned  to  live  with 
her  mother  and  stepfather^  at  such  times  working  at  glove^making  in 
order  to  earn  her  subsistence,  was  confined  toith  child  at  her  stepfathet's 
house,  and  the  prisoner,  her  mother,  purposely  neglected  to  procure  a 
midwife  or  other  proper  person  to  attend  her  daughter  when  she  was 
taken  in  labour,  and  by  reason  thereof  she  died  in  childbirth : 

Held,  that  there  was  no  legal  duty  on  the  prisoner  to  procure  proper 
assistance  under  the  circumstances,  and  therefore  that  she  was  not  guilty 
of  ma9islaughter, 

CASE  stated  for  the  opinion  of  this  Court  by  Williams*  J. 
The  prisoner  was  mdicted  for  the  murder  of  her  daughter 
Mary  Asn  Ashton,  and  tried  before  me  at  the  gaol  delivery  for 
the  county  of  Devon,  in  December  last. 

The  case  for  the  prosecution  was^  that  the  prisoner  having  b 
great  ill-will  towards  the  deceased,  had  purposely  neglected  to 
procure  a  midwife,  or  other  proper  person,  to  attend  her  daughter 
when  she  was  taken  in  labour;  and  that,  by  reason  thereof,  she 
died  in  childbirth.  She  was  about  eighteen  years  of  age  and  un- 
married. 

The  prisoner,  nearly  four  years  before  the  trial,  had  married  a 
second  nusband,  who  was  not  the  father  of  the  deceased.    After 

(«)  Beportod  by  Jobs  THeimoir  Esq.,  Barrirtir-tt-LMr. 
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the  maiTiage5  the  deceased  lived  vith  her  8tei)father  and  her 
mother  for  some  time,  and  then  went  out  to  service,  occasionally 
returni^  to  live  with  them  when  she  was  out  of  place,  and  at 
such  times  working  at  glove-making  in  order  to  earn  her  sub- 
sistence. About  uie  beginning  of  the  harvest  before  her  death 
(which  took  place  on  Oct  26,  1861)  she  came  back  from  service  to 
her  step&ther's  house,  and  continued  to  reside  with  her  mother  and 
her  stepfather  and  their  family  till  she  died,  except  that^  she  was 
absent  staying  with  an  aunt  near  Bridgwater  for  about  six  weeks, 
whence  she  returned  to  her  stepfather's  house  on  Tuesday  and  con- 
tinued there  till  the  following  Saturday,  when  she  died. 

At  the  close  of  the  case  for  the  prosecution  it  was  objected  by  the 
counsel  for  the  prisoner  that  she  was  under  no  legal  duty  or  obli- 
gation to  procure,  or  try  to  procure,  the  attendance  of  a^  midwife 
for  her  daughter,  and  therefore  that  she  was  not  criminally  re- 
sponsible for  neglecting  to  do  so. 

I  told  the  jury  to  consider  whether  it  was  established  by  the 
evidence  that  the  death  of  Mary  Ann  Ashton  was  attributable  to 
the  prisoner's  neglect  to  use  ordinary  diligence  in  procuring  the 
assistance  of  a  midwife  or  other  proper  attendant,  and  if  it  was 
not  so  established,  to  acquit  the  pnsoner.  But  if  it  was  so  estab- 
lished, then  to  consider,  secondly,  whether,  by  so  neglecting,  she 
intended  to  brin^  about  the  death  of  her  daughter,  and  if  so,  I  told 
the  jury  to  convict  her  of  murder,  but  if  not  of  manslaughter. 

The  jury  convicted  her  of  manslaughter,  but  I  respited  the 
judgment  in  order  to  obtain  the  opinion  of  this  Court  whether  the 
objection  to  the  conviction  was  well  founded. 

Edw.  Vaughan  Williams. 

jffi  T.  Cole  (or  the  prisoner.— The  conviction  cannot  be  sustained. 
There  was  no  legal  obligation  on  the  prisoner  to  procure  or 
attemjpt  to  procure  a  midwife  for  her  daughter.  [Williams,  J. — 
The  view  adopted  by  the  jury  must  be  taken  to  be  that,  if  the 
deceased  had  had  the  assistance  of  a  midwife  of  ordinary  skill, 
her  life  would  have  been  saved.]  The  sole  questioi)  now  is,  was 
there  a  legal  duty  on  the  part  of  the  prisoner  to  procure  or  attempt 
to  procure  for  the  deceasea  such  assistance?  Before  the  Act  sim- 
pUfying  the  forms  of  indictments,  the  act  by  which  the  prisoner 
destroyed  the  life  of  the  deceased  must  have  been  shown  on  the 
face  of  the  indictment;  in  this  case  the  duty  must  have  been  shown 
and  also  that  the  prisoner  had  the  means  of  complying  with  it 
[Williams,  J. — ^If  the  indictment  had  stated  the  facts,  it  would 
have  been  quite  sufficient,  and  so  now  the  question  is,  **Do 
the  fiicts  create  the  duty?"]  The  duty  must  arise,  if  at  all, 
from  the  relation  of  the  parties,  or  by  virtue  of  a  contract. 
Here  there  was  no  duty  arising  from  contract,  and  it  is  submitted 
that  there  was  no  legal  duty  on  the  prisoner  as  the  mother  of  the 
deceased,  who  was  an  emancipated  child,  or  her  husband  as  the 
stepfather.  The  obligation  imposed  by  the  stat  43  Eliz.  on  rela- 
tions to  support  one  another,  extends  only  to  blood  relations : 
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{Bex  Y.  Munden^  1  Stra.  190.)    And  it  has  been  exprefisly  held        ^^' 
that  a  Btepfiither  is  not  bound  to  support  his  wife's  children  by  the    shrpherd 

first  mamage:  {Cooper  t.  Martin,  AJEtsat  76.)    Then  the  4  &  5        

Will  4,  c  76,  &  57,  fixes  the  age  of  sixteen  as  that  up  to  which  time  ^^^ 
a  stepfather  shall  be  bound  to  support  the  children  of  his  wife  by  a  Mantiaugitter 
former  marriage.  Kthere  is  no  obligation  after  that  age  to  supply  —Neglect  to 
food,  a  fortiori  there  is  no  obligation  to  find  medical  assistance.  In  ^^^ 
Bex  V.  Friend  and  Wife  (Bus.  and  Ry.  20),  the  neglect  to  supply  auUiance. 
an  apprentice  of  tender  years  with  su£Scient  food  was  held  to  be 
indictable  on  the  ground  that  there  was  a  breach  of  duty  created 
by  contract.  In  Bex  v.  Squire  and  Wife  (1  Russ.  on  Crimes,  19), 
where  the  prisoner  was  charged  with  murder  of  an  apprentice,  who 
died  from  debility,  and  from  want  of  proper  food  and  nourishment, 
a  married  woman  was  held  not  to  be  responsible  for  not  providing 
an  apprentice  with  sufficient  food  and  nourishment,  though,  if  the 
koBMuid  had  allowed  her  sufficient  food  for  the  apprentice,  and  she 
had  wiUiilly  withholden  it  from  him,  she  would  have  been.  That 
decision  has  been  since  acted  on  in  Bex  y.  Saunders  (7  C.  &  P.  277), 
and  Beg.  v.  Edwards  (8  C.  &  P.  611).  There  is  no  allegation  in 
this  case  that  the  prisoner  prevented  her  daughter  from  obtaining 
medical  assistance.  [Williams,  J. — The  verdict  must  be  taken 
as  finding  that  the  prisoner  might  have  got  a  midwife  if  she  pleased. 
There  were  two  living  near  the  spot,  and  one  did  come  when  sent 
for.]  Again,  there  was  no  evidence  that  the  prisoner  had  the 
means  of  providing  such  assistance.  In  Beg.  v.  Chandler  (1 
Dears.  C.  C.  453;  6  Cox  Crim.  Cas.  519),  an  indictment  for 
Defecting  to  provide  an  infant  with  sufficient  food  alleged.that  the 
prisoner,  who  was  the  mother  of  the  child,  had  the  means  of  doing 
so ;  it  was  not  proved  that  she  actually  had  the  means  of  doing 
soy  but  only  that  she  might  have  obtained  relief  by  applying  to  the 
relieving  officer,  and  it  was  held  that  this  was  not  sufficient  to 
support  a  conviction.  And  in  Beg,  v.  Hogan  (2  Den.  C.  C.  277  ; 
5  Cox  Crim.  Cas.  255),  it  was  held  that  an  indictment  for  abandon- 
ing a  child  without  having  provided  any  means  for  its  support 
should  state  that  the  prisoner  had  the  means  of  supporting  the  child. 
Carter  (M.  Bere  with  him)  for  the  prosecution.— The  jury  have 
found  criminal  neglect  on  the  part  of  the  prisoner,  and  it  is  submitted 
that  there  was  a  duty  on  the  part  of  the  prisoner  sufficient  in  law 
to  sustun  the  conviction.  There  is  a  natural  duty  recognised  by 
law  in  parents  to  support  their  children  (2  Steph.  Black.  296-7 ; 
43  Eliz.  c.  2,  s.  7 ;  4  &  5  Will.  4,  c.  76,  s.  56) ;  and  there  is  no 
time  pointed  out  when  that  duty  is  to  cease.  If  parents  have 
not  the  means  of  providing  proper  food  and  nourishment  for  their 
infant  children,  who  are  incapable  of  taking  care  of  themselves, 
it  is  their  duty  to  apply  for  parochial  assistance,  and  therefore 
when  a  married  woman,  who  having  a  child  under  such  circum- 
stances, wilfully  neglected  for  several  days  going  to  the  union  for 
the  purpose  of  getting  support  for  it,  she  knowing  that  such  neglect 
was  likely  to  cause  the  child's  death,  she  was  held  to  be  guilty  of 
manskughter:  {Beg  v.  Mabbett,  5  Cox  Crim.  Cas.  339.)    [Eblb, 
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C.  J. — The  proportion  I  am  reported  to  have  laid  down  in  that 
case  contemjplates  death,  which  I  apprehend  was  a  tolerably  safe 
proposition. J  In  Rep.  t.  Middkship  (s  Cox  Grim.  Cas.  275),  noon 
an  indictment  against  the  prisoner  for  the  manslaughter  of  her 
new-bom  child,  which  had  dropped  from  her  whilst  on  the  privy 
and  had  been  smothered  in  the  soil,  it  was  hinted  that  if  the  jury 
were  of  opinion  that  after  it  had  been  bom  the  mother  had  the 
power  of  procuring  such  assistance  as  might  have  saved  the  child's 
ufe,  and  she  neglected  to  procure  it,  she  was  guilty  of  manslaughter. 
The  following  cases  were  also  quoted :  Beg*  v.  Marriott^  8  C.  &  P. 
425 ;  Rex  v.  Cheeseman^  7  C.  &  P.  455 ;  Bex  v.  Fergutan^  1  Lew. 
C.  C.  181 ;  Bex  v.  Walters,  1  Bus.  on  Crimes,  488 ;  Bex  v.  Huggins^ 
2  Stra.  882  ;  Bex  v.  Simpsany  1  Lew.  C.  C.  172. 

Erle,  C.  J. — We  are  to  consider  whether,  on  the  facts  in  this 
case,  there  has  been  an  omission  of  duty  on  the  part  of  the 

firisoner,  making  the  prisoner  liable  to  the  felony  of  manslaughter, 
t  is  extremely  important  that  the  boundaries  of  crime  should  be 
defined  as  far  as  they  reasonably  can  be,  and  it  is  obvious  that 
there  is  very  much  indefiniteness  in  the  use  of  the  terms  n^lect 
and  want  of  ordinary  care.     Taking  the  facts  to  be  that  the 

Srisoner  did  not  ask  for  the  aid  of  a  midwife  at  a  time  when  her 
aughter  was  suffering  the  pains  of  childbirth,  and  in  the  course 
of  which  a  difficulty  occurred,  which  terminated  in  her  death,  was 
that  a  breach  of  duty  for  which  she  is  responsible,  in  a  Criminal 
Court,  for  not  asking  a  midwife  to  come  and  attend  her  daughter? 
If  she  had  used  ordinary  care,  she  might  have  known  where  a 
midwife  was  to  be  found,  and  who  would  have  come ;  but  there  is 
no  evidence  that  she  had  any  means  at  her  command  to  pay  for 
such  professional  aid.  It  cannot  be  a  ground  of  indictment  that 
she  failed  to  ask  for  aid  which  might,  perhaps,  have  been  given, 
without  her  incurring  any  expense.  In  a  great  many  cases  child- 
birth occurs  without  the  necessity  of  auy  professional  aid  at 
all.  It  is  enough  to  say  that  this  case  does  not  fall  within  any 
of  the    authorities  or  the   principle  of   them.     In  the  case  of 

Eersons  imprisoned,  and  who  are  under  the  care  of  those  who 
ave  the  custody  of  them,  there  is  a  duty  cast  by  law  on  the 
part  of  those  who  have  such  custody  to  provide  them  with 
all  necessaries,  and  so  in  respect  of  the  relation  of  parent  and 
child,  and  some  other  cases.  So  also  where  the  relation  by 
contract  of  master  and  apprentice  exists,  the  same  duty  may  arise. 
But  in  this  case  the  relation  is  that  of  a  parent  and  daughter 
beyond  the  age  by  which  a  duty  is  cast  by  the  statute  to  maintain 
and  support  ner,  the  daughter  being  entirely  emancipated.  In 
my  judgment  therefore  the  question  must  be  answered  in  the 
negative,  as  I  cannot  find  any  authority  or  principle  according  to 
which  the  prisoner  has  been  guilty  of  a  breach  of  duty,  making 
her  criminally  responsible. 

WiGHTHAK,  J. — I  am  of  the  same  opinion.  I  put  my  judgment 
on  the  ground  that  the  circumstances  stated  do  not  show  any  legal 
duty  to  do  that  for  the  omijBsion  of  which  the  prisoner  was  chained. 
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Williams,  J.— I  am  of  the  same  opinion.    No  doubt,  morally       ^' 

speddng^  the  prisoner  has  been  guilty  of  a  shocking  orime,  but  not  shkpbbbd. 
of  a  legal  one,  — 

Wilde,  B.,  and  Mellob,  J*,  concurred.  ]^ 

Conviction  quashed.         ^faMlaf^ghter 
'-'Netfhct  to 

medical 
asiistanae. 


COURT  OP  QUEEN'S  BENCH. 

February  22,  1862. 

(Before  Wightman  and  Crompton,  JJ.) 

Galliard  (Appellant)  v.  Laxton  (Respondent),  (a) 

Polioe  eonHable^^Arrestuig  a  person — Possession  of  warrant^^Assauli 
•  -^Rescue. 

A  warrant  was  issued  by  a  justice  of  the  county  of  C,  directed  to 
the  constable  of  Hie  township  of  N.,  and  generally  to  aU  Her 
Majest^s  officers  of  the  peace  in  and  for  the  said  county,  com- 
mtrndinff  them,  or  some  of  them,  forthwith  to  apprehend  W.  G,  and 
convey  him  before  two  justices  of  C,  to  answer  for  not  obeying  a 
bastardy  order  for  payment  of  money.  The  warrant  was  delivered  to 
the  superintendent  of  police,  and  had  subsequently  been  in  the  poS' 
session  of  D.,  one  of  the  police  constables.  Afterwards  D,  and  S,, 
poliee  constables,  while  on  duty  in  uniform,  arrested  W,  G,  under  the 

.  warrant,  but  they  had  it  not  in  their  possession  at  the  time  of  the 
arrest,  it  being  at  the  station-house,  W,  G,  was  rescued  by  several 
persons,  who  assaulted  the  constables,  whereupon  informations  for  the 
rescue  and  assault  were  laid  against  the  parties  by  the  constables,  and 
at  the  hearing  before  justices,  the  complaint  as  to  the  rescue  was 
withdrawn,  and  that  for  the  assault  proceeded  witli,  and  the  parties 
were  convicted : 

Held,  that  the  conviction  was  bad,  as  the  arrest  by  the  constables  teas 
illegal,  they  not  having  the  warrant  in  their  possession  at  the  time. 

Held  also,  that  the  withdrawal  of  the  information  as  to  the  rescue  was 
no  bar  to  proceeding  with  the  complaint  as  to  the  assault, 

CASE  stated  for  the  opinion  of  this  Court  upon  a  summary  con* 
Tiction  by  Justices. 
On  the  Srd  of  July  last  two  informations  were  laid  before  the 

(a)  Reported  hj  John  Thoxfson,  Esq.,  Barriater-at-Law. 
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Gaixiabd    Rev,  Thomas  Brooke^  a  magbtrate  of  the  county  of  Cheeter, 
Laxtoh.     against  Charles  Galliard,  of  Monks  Coppenhall,  in  the  county  of 

'     Chester. 

1862.  mi        •     /.  .  itT 

—  The  information  No.  1  was  as  follows : — 

Posaemonof  County  of  Chester,  1  The  information  and  complaint  of  Charles 
^oarrani,  ^q  ^j^^  J    Laxton,  of  the  township  of  Nantwich,  in 

the  said  county  of  Chester,  superintendent  of  police,  taken  and 
made  upon  oath  this  third  day  of  'Tuly,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty-one,  before  ;ne  the  undersigned 
Thomas  Brooke,  clerk,  one  of  Her  Majesty's  Justices  of  the  peace 
in  and  for  the  said  county,  at  the  township  of  Wistaston,  in  the 
said  county  of  Chester,  who  saith  that  he  hath  just  cause  to  believe 
and  suspect,  and  doth  believe  and  suspect,  that  Charles  Galliard, 
John  G-alliard,  Louisa  Galliard,  and  Margaret  wife  of  Charles 
Galliard,  of  the  township  of  Monks  Coppenhall,  in  the  said  county, 
•  on  the  first  July,  in  the  year  aforesaid,  at  the  township  of  Monks 
Coppenhall  aforesaid,  whilst  one  William  Galliard  was  in  the 
lawful  custody  of  one  Henry  Dyson,  a  constable,  under  and  by 
virtue  of  a  warrant  under  the  hand  and  seal  of  Thomas  Brooke, 
derk,  one  of  Her  Majesty's  justices  of  the  peace  in  and  for  the  said 
county,  for  arrears  in  bastardy,  unlawfully,  forcibly,  and  feloniously 
did  rescue  the  said  Williai^  Galliard  out  of  the  said  custody  of  the 
said  Henry  Dyson,  and  him  the  said  William  Galliard  did  put  at 
large  to  go  whithersoever  he  would  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  Lady 
the  Queen,  her  crown  and  dignity ;  and  thereupon  this  informant 
prayeth  that  the  said  Charles  Galliard,  John  Galliard,  Louisa 
Galliard,  and  Margaret  Galliard  may  be  apprehended  for  the  said 
offence,  and  dealt  with  according  to  law. 

(Signed)         Chables  Laxton. 
Sworn,  &c. 

Information  No.  2  was  as  follows : — 

County  of  Chester,)  Be  it  remembered  that  on  the  3rd  of  July 
to  wit.  J       1861,  at  Wistaston,  in  the  said  county  of 

Chester,  Charles  Laxton,  of  Nantwich,  in  the  said  county  of 
Chester,  superintendent  of  police,  personally  cometh  before  me 
Thomas  Brooke,  clerk,  the  undersigned,  one  of  Her  Majesty's 
Justices  of  the  peace  in  and  for  the  said  county  of  Chester,  and 
upon  his  oath  informeth  me  that  from  information  received  Charles 
Galliard,  John  Galliard,  Louisa  Galliard,  and  Margaret  the  wife 
of  Charles  Galliard,  of  the  township  of  Monks  Coppenhall,  in  the 
said  county  of  Chester,  within  the  space  of  three  calendar  months 
last  past,  to  wit  on  the  Ist  of  July,  1861,  at  the  township  of 
Monks  Coppenhall,  in  the  said  county  of  Chester,  unlawfully  did 
assault  Henry  Dyson  and  John  Sharman,  of  Monks  Coppenhall, 
police  constables,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  wherefore  the  said  Charles  Laxton  prayeth 
the  consideration  of  me  the  said  Justice  in  the  premises,  and  that 
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the  said  G.  Galliard,  J.  Galliard,  L.  Galliard,  and  M.  Galliard  may  Galuabi^ 
be  apprehended  and  brought  to  appear  before  me  and  answer  the  laxtok. 
premisea  and  make  their  defence  tnereta  

1862. 

Taken  and  sworn  before  me,  

Thomas  Bkooke.  (Signed)    Chables  Laxton.      p^"^~of 

Upon  both  of  which  informations  warrants  were  issued,  and  the 
defendants  were  brought  up  before  the  undersigned  magistrates  on 
the  5th  July,  1861,  at  a  petty  sessions  held  at  Nantwich,  when 
the  complainant  withdrew  the  information  No.  1,  but  proceeded 
with  the  information  No.  2.  It  was  proved  by  evidence  that  a 
warrant  for  arresting  W.  Gttlliard,  the  defendant's  brother,  waa 
iBsued  on  the  8th  September,  I860,  and  was  as  follows: — 

County  of  Chester,  1  To  the  Constable  of  the  township  of  Nant- 
to  wit.  J      wich,  in  the  county  of  Chester,  and  all 

Her  Majesty's  officers  of  the  peace  in  and  for  tl)e  said  county 
whom  these  may  concern.  Whereas  information  and  complaint 
have  been  made  upon  oath  before  me,  T.  Brooke,  clerk,  one  of 
Her  Majesty's  justices  of  the  peace  for  the  county  of  Chester,  the 
8th  September,  1860,  by  Eliza  Lowe,  of  the  township  of  Nant- 
wich, in  the  county  of  Chester,  single  woman,  that  by  an  order 
made  under  the  authority  of  the  statute  passed  in  the  8th  year 
of  the  reign  of  Her  present  Majesty,  intituled  **  An  Act  for  the 
further  amendment  of  the  Laws  relating  to  the  Poor  in  England," 
at  the  petty  sessions  holden  in  and  for  the  division  of  the  hundred 
of  Nantwich,  in  the  county  of  Chester,  on  the  7th  August,  1860, 
by  Her  Majesty's  justices  of  the  peace  in  and  for  the  said  county, 
acting  in  and  for  the  said  division  then  and  there  assembled, 
William  Galliard  of  the  township  of  Monks  Coppenhall,  in  the 
county  of  Chester,  puddler,  was  adjudged  to  be  the  putative  father 
of  a  bastard  child,  then  lately  born  of  her  body,  and  that  in  and 
by  the  said  order  it  was  ordered  that  the  said  William  Galliard 
should  pay  to  her,  the  said  Eliza  Lowe,  so  long  as  she  should  live, 
and  should  be  of  sound  mind,  and  should  not  be  in  any  gaol  or  prison, 
or  under  sentence  of  transportation,  or  to  such  person  who  might  be 
appointed  to  have  the  custody  of  such  bastard  child,  under  the 
provisions  of  the  said  statute,  the  sum  of  Is.  6d.  per  week  until 
such  child  should  attain  the  age  of  thirteen  years,  or  should  die, 
or  she  the  said  mother  should  marry,  and  the  sum  of  5s.  for  the 
midwife,  and  the  sum  ot  2L  45.  for  the  costs  incurred  in  the  obtain- 
ing such  order;  and  that  the  said  William  Galliard  hath  had  due 
notice  of  the  said  order,  and  ^  that  the  said  bastard  child  is  now 
living  under  the  age  of  thirteen  years,  and  that  she,  the  said 
mother,  hath  not  been  married  since  the  said  order  was  made,  and 
that  the  payments  directed  to  be  made  by  the  said  order  have  not 
been  made  according  thereto  by  the  said  William  Galliard,  and 
that  there  is  now  in  arrear  for  the  same  the  sum  of  19^.  6d.,  being 
the  amount  of  arrears  for  thirteen  weeks'  payments,  and  5s.  for  the 
midwife,  and  the  sum  of  21  4ts.  for  the  costs  incurred  in  obtain-^ 
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Galuabd,  ijjg  gueh  order.    These  are  therefore  in  Her  Majesty's  name  to 
j^^^^      command  you,  the  said  constable,  or  other  oflScers  of  thepeace, 

or  some  or  one  of  you,  forthwith  to  apprehend  the  said  William 

^®^-       Galliard,  and  convey  him  before  two  of  Her  Majesty's  justices  of 

Arrests     ^^^  pcacc  in  and  for  the  said  county  of  Chester,  to  answer  the 

Potaessum  of  premises,  and  to  be  dealt  with  according  to  law.     Given  under 

Warratu.     njy  hand  and  seal,  at  Nantwich,  in  the  county  of  Chester,  this  8th 

day  of  September,  1860.  ^^.^^^^  Thos.  Beooke. 

His  warrant  was  given  to  the  superintendent  of  police,  and  by 
him  given  to  the  police  at  Monks  Coppenhall,  and  it  had  been  in 
the  possession  of  police  constable  Dyson. 

On  the  night  of  the  1st  July^  1861,  the  constables  Dyson  and 
Sharman  being  on  duty  in  their  uniforms  as  constables  in  Monks 
Coppenhall,  arrested  defendant's  brother,  William  Galliard,  under 
the  warrant  dated  the  8th  September,  1860 ;  but  they  had  not 
the  warrant  in  their  possession  at  the  time,  it  being  then  at  the 
station-house  in  Monks  Coppenhall,  in  the  possession  of  their 
superior  officer,  Inspector  Wilson. 

After  complainant's  witnesses  had  been  examined,  the  attorneys 
for  the  defendant  took  the  following  objections : — 

First.  That  the  arrest  was  illegal,  the  warrant  of  the  8th 
of  September,  1860,  not  being  in  the  possession  of  the  police 
constables  when  the  arrest  took  place. 

Secondly.  That  the  complainant  having  withdrawn  the  charge 

of  rescue,  he  could  not  proceed  with  that  for  the  assault,  as  the 

lesser  offence  merged  in  the  greater  one,  and  that  the  withdrawal 

amounted  to  an  acquittal  on  the  principle  of  autrefois  acquit^  and 

'  that  he  could  not  be  retried  for  the  same  offence. 

We  were  satisfied  that  the  assault  had  been  committed,  and 
that  the  objections  were  not  tenable,  and  we  convicted  the  defen- 
dant in  6Lj  including  costs,  and  in  default  to  be  committed  to 
Chester  for  two  months. 

The  defendant's  solicitors  applied  for  a  case  on  the  two  points 
of  law  under  the  20  &  21  Vict  c.  43,  and  we  agreed  to  grant  the 
same,  and  submit  for  the  opinion  of  the  Court  of  Q.  B. 

First.  Whether  the  warrant  of  the  8th,  September,  1860, 
having  been  issued  in  the  form  above  set  forth,  and  being  in  the 
hands  of  the  police,  an  inferior  officer  of  the  same  force,  not  having 
the  warrant  in  his  actual  possession  at  the  time  of  the  arrest,  was 
legally  justified  in  arresting  William  Galliard? 

Secondly.  Whether  the  information  No.  1  being  withdrawn 
amounted  to  such  an  acquittal  and  trial  that  the  defendant  could 
not  be  tried  on  the  information  No.  2  ? 

Dated  at  Nantwich,  the  14th  August,  1861. 

Thomas  Brooke, 
wilbraham  tollemachb. 

Gibbons  for  the  appellant. — The  conviction  is  bad  as  the 
arrest  was  illegal,  the  police  constables  not  having  the  warrant 
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^f   September  8th,  1860,   in   their  possession  at   the  time  of    Gallia«i> 
the  arrest.     In  Lambard's  Irenarcha  97,  Edit.  1602,  it  is  said,     laxIo]*. 
^^  There  is  another  thing  also  whereof  I  thought  meet  to  admonish        —  ' 
our  justices  of  the  peace  in  this  place.     Many  of  them  do  use  to        ^^562. 
^ve  out  their  precepts  to  attach  persons  suspected  of  felony,  to     jirre$^^ 
the  end  to  have  them  brought  before  them,  which  thing  is  neither  PoMeMtbn  of 
newly  devised  by  them,  nor  done  without  colour,  for  they  have      Wammi. 
such  a  precedent  in  the  old  book  of  'Justices  of  the  x^eacc/ 
«(foL  41  >     And  there  is  no  doubt  but  that  if  a  felony  be  done 
«very  man  may  arrest  whomsoever  he  suspecteth  of  it     But  for 
all  uiat  the  whole  Court  (14  Hen.  8  pi.   18)  condemneth  such 
precepts,  because  if  the  bailiff  which  serveth  the  warrant  have 
suspicion  of  the  party,  he  may  of  himself,  without  the  warrant, 
arrest  him;  and  if  be  have  not,  then  is  the  Warrant  of  the  justice 
-of  the  peace  no  warrant  to  arrest  him,  unless  he  be  indicted 
before."    So  in  Dalton  on  the  Office  of  Sheriff,  110 :   *'  A  sworn 
.and  known  officer,  if  he  will  not  show  his  warrant  to  the  party,  as 
be  needs  not,  yet  upon  the  arrest  the  officer  ought  to  declare  the  ' 

•contents  of  the  warrant  In  Robins  v.  Hender'^  3  Dowl.  543,  the 
marginal  note  is  ^^  Sembky  that  in  order  to  constitute  an  arrest 
the  warrant  must  be  produced."  And  in  Fownes  v.  Stokes^  4  Dowl. 
125,  the  Court  refused  to  discharge  the  defendant  out  of  custody, 
be  having  been  arrested  by  a  person  not  having  the  warrant  in 
his  possession,  on  the  ground  tliat  the  application  was  made  too 
late.  In  Reg.  v.  Whattey^  7  C.  &  P.  245,  it  was  held  that  «if 
commissioners  of  bankruptcy  issue  a  warrant  to  apprehend  a 
bankrupt,  and  direct  the  warrant  to  ^J.  A.  and  .  W.  S.,  our 
messengers  a^d  their  assistants,'^  &c,  this  warrant  does  not  justify 
the  apprehension  of  the  bankrupt  by  any  one  who  is  not  in  the 
presence,  actual,  or  constructive  of  «f.  A.  or  W.  S.,  and  therefore 
K,  who  was  the  assistant  of  W.  S.  in  his  business  of  a  sheriff^il 
officer,  isnot  justified  in  apprehending  the  bankrupt  in  the  absence 
•of  W.  S.  and' J.  A.,  although  B.  bad  the  warrant  in  his  possession. 
And  it  was  held  also  that  if  B.  in  attempting  to  take  the  bank* 
mpt  be  struck  down  by  the  bankrupt  with  a  stone,  and  in  a 
struggle  which  ensued  have  a  part  of  nis  nose  bitten  off  by  the 
bankrupt,  this,  in  case  death  had  ensued  to  B.  would  have  beeii  a 
case  of  manslaughter  only."  '  The  Countess  of  RutlandCs  case,  '6  Co. 
Bep.  52 ;  Broadfoofs  case,  Foster  C.  C.  154,  and  1  East  P.  0. 
^07,  were  also  cited. 

No  one  appeared  in  support  of  the  conviction. 

Ciir.  iadv.  vuU.' 

February  22nd,  1862^. 

Judgment* 

WiGHTMAN,  J. — This  case  was  argued  ,  before  my  brother 
Crompton  and  myself  at  the  sittings  after  last  terml  The  first 
-question  proposed  to  us  is  of  much  general  importance,  inasmudi 
as  it  may  awe  in  cases  where  resistance  to  an  arrest  may  be  carried 
ito  the  extent  of  wounding  or  killing  an  officer.    It  appears  that  a 
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Oaluabd     warrant  had  been  issued  by  a  magistrate  of  the  county  of  Chester, 
Lajtoit.     directed  to  the  constable  of  the  township  of  Nantwich  and  all  Her 

'     Majesty's  officers  of  the  peace  in  and  for  the  said  county,  com- 

1862»       manding  them  or  some  or  one  of  them  forthwith  to  apprehend^ 
AriZb--     William  Galliard,  and  convey  him  before  two  Justices  of  the 

Tostession  of  county  of  Chester  to  answer  for  the  not  obeying  a  bastardy  order 
Warrant,  for  payment  of  money.  This  warrant  is  stated  to  have  been  given 
to  the  superintendent  of  policej  and  by  him  to  have  been  given  to 
the  police  at  Monks  Coppenhall,  in  the  county  of  Chester  (of 
which  place  William  Galliard  is  stated  in  the  warrant  to  be),  and 
it  had  subsequently  been  in  the  possession  of  Dyson,  one  of  the* 
police-constables,  who  arrested  William  Galliard,  but  he  had  it 
not  with  him  at  the  time  when  he  made  the  arrest,  it  being  then 
at  the  station-house  at  Monks  Coppenhall,  and  in  the  actual  pos- 
session of  the  superintendent  of  police  there.  Upon  the  1st  or 
July  last  Dyson  and  another  police  constable  of  the  county  arrested 

%  William  Galliard  under  the  warrant,  but  did  not  produce  it,  nor 

were  they  asked  to  produce  it;  and  the  question  is,  whether,  to 
make  the  arrest  legal^  there  must  at  the  time  have  been  a  warrant 
which  was  ready  to  be  produced,  if  necessary.  The  warrant  is 
not  addressed  to  any  officer  by  name,  but  to  the  constable  of 
Nantwich  and  all  the  officers  of  the  peace  in  and  for  the 
county  generally.  This  general  form  of  direction  seems  to  be 
warranted  by  the  5th  Geo.  4,  c  18,  s.  6;  and  Dyson  and  the 
other  policeman  under  him  come  within  the  description  of  the 
persons  to  whom  the  warrant  is  addressed.  It  is  not  stated^ 
what  words  were  used  by  the  officers  at  the  time  they  made  the 
arrest ;  but  as  no  point  seems  to  have  been  raised  upon  any  omis- 
sion to  inform  William  Galliard  of  the  nature  of  the  charge,  it 
.may  be  presumed  they  did  tell  him  they  arrested  him  under  the 
.warrant  and  what  the  charge  was.  As  they  were  obviously 
police-constables  we  think  they  were  not  bound,  in  the  first 
instance,  to  produce  the  warrant  at  the  time  they  made  the  arrest ; . 
but  as  this  was  not  a  charge  of  felony,  but  rather  in  the  nature  of 
a  civil  proceeding,  th^  warrant  ought  to  have  been  produced,  if 
required,  and  the  arrest  without  such  production  would  not  be 
legaL  The  production  of  the  warrant  was  not,  however,  required 
before  or  at  the  time  when  the  arrest  was  made,  notwithstanding 
the  resistance  of  the  appellant  and  his  brother,  nor  indeed  at  any 
time ;  and  as  the  warrant  was  in  existence  at  the  station  where, 
no  doubt,  it  could  readily  have  been  procured,  it  maybe  said  there 
was  no  reason  for  its  being  in  the  hands  or  the  pocket  of  one  of  the 
officers,  and  that  there  was  no  disadvantage  to  the  person  arrested 
by  reason  of  its  being  there.  That,  no  doubt,  may  be  so  under  the 
circumstances  which  are- referred  to  in  the  case;  but  suppose  it  had 
happened  that  after  the  arrest  had  been  effected  in  spite  of  the- 
resistance  made,  and  before  the  appellant's  brother  had  been  taken 
to  the  station  where  the  warrant  was,  the  appellant  had  requested' 
the  officer  to  produce  it,  which,  not  having  it,  he  could  not  do» 
kow  would  the  case  have  stood  then  ?    We  have  already  ezpresseck 
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'oar  opinion  that^  if  requested,  [the  officer  was  bound  to  produce    6a 
the  warranty  and  if  he  did  keep  it  in  his  custody  after  such  request         ^'  ^ 

the  non-compliance  would  not  be  legal,  and  it  could  hardly  be       

<sontended  that  the  arrest  itself  would  be  legal,  and  that  the       1862. 

detention  under  the  circumstances  adverted  to  would  be  legal.        

On  this  view  of  the  case,  it  appears  to  us  that  the  officers  were  ^fu^wiof 
bound  to  have  the  warrant  ready  to  be  produced  if  required ;  Wixmxni, 
if  they  had  it  not  the  arrest  would  not  be  legal.  If  an  action  had 
been  brought  against  the  officers  for  making  the  arrest,  and  they 
bad  plead^  a  plea  of  justification  under  the  warrant,  they  must, 
according  to  the  precedents,  have  pleaded  it  was  delivered  to  them 
to  be  executed ;  and  though  it  is  not  stated  in  the  precedents  they 
should  have  actual  possession  at  the  time  of  the  arrest,  it  is  to  be 
presumed  from  the  allegation  of  delivery  to  them  that  they  con- 
tinued to  hold  it.  MachaUey's  case,  9  Coke,  69a,  is  distinguishable 
on  the  ground  suggested  by  Mr.  East  in  his  Treatise  on  Pleas  of 
the  Crown^Vol.  L,  p.  318  ;  see  also  1  Hale's  Fleas  of  the  Crown,  458. 
We  are  unable  to  find  any  case  in  which  the  precise  point  raised 
for  our  discussion  has  been  decided.  We  are  therefore  of  opinion 
4faat  the  officers  making  the  arrest  ought  to  have  had  the  warrant 
with  them  readjr  to  be  produced  in  case  it  should  be  required,  and 
that  not  having  it  they  were  not  justified  in  making  the  arrest.  As 
to  the  second  point,  we  are  clearly  of  opinion  that  the  withdrawal  of 
the  information  as  to  the  rescue  afibrded  no  valid  ground  of 
ol^ection  to  the  proceeding  under  the  information  for  the  assault* 
Therefore  the  conviction  will  be  quashed. 

Conviction  quashed^  (a) 

(a)  la  Hak  ▼.  Rockt,  8  T.  R.  187,  Lord  Kenjon,  C.  J.  said :  '<  If  it  be  esUblished  «8  law 
hy  the  eases  cited  that  it  ia  not  neoessaiy  to  ^ow  tlie  warrant  to  the  party  arrested  who 
■Amanda  to  see  it,  I  will  not  shake  those  authorities ;  bat  I  cannot  forbear  observing  that  if 
H  be  so  established,  it  is  a  most  dangerous  doctrine,  beeanse  it  may  affect  the  party  criminally 
in  esse  of  any  resistance,  and  if  homicide  ensne  the  legality  of  the  warrant  enters  materially 
■into  the  merits  of  the  question.  I  do  not  think  that  a  person  is  to  take  it  for  granted  that 
another  who  says  he  has  a  warrant  against  him  withoat  produciog  it  speaks  the  troth.  It  is 
-very  important  that  in  all  -cases  where  an  arrest  is  made  by  Tirtne  of  a  warrant  the  warraot 
<tf  demanded  at  least)  should  be  prodoced.** 


184  CRIMINAL  LAW  CASES. 


CENTRAL  CRIMINAL  COURT. 

October  24,  1861. 

(Before  Mr.  Baron  Mabtik.) 

Reg.  v.  Powell,  (a) 

Banibvpt^^Obiaining  goods^  ^c.^  within  three  months  ofjiimg  apeUtio» 
and  date  ofJiat^l2  ^  13  Viet.  c.  106,  s.  253. 

An  indictment  for  "  obtaining  goods,  &c.,  on  credit  within  tJiree  months^ 
next  preceding  the  date  of  the  JUit  and  the  ^ling  of  the  petition  for 
adjudication  of  bankruptcy,  under  the  fake  colour  and  pretence  of 
carrying  on  business  and  dealing  in  the  ordinary  course  of  trade^** 
cannot  be  sustained  upon  evidence  that  the  petition  filed  was  one  for 
private  arrangement,  under  sect  2110^12^13  Vict.  c.  106,  although 
the  defendant  be  afterwards  adjudicated  a  bankrupt  and  the  pro^ 
ceedings  adjourned  into  open  court.  The  misdemeanor  conteniplated' 
by  sect  253  q/*  12  ^  13  Vict.  c.  106,  arises  upon  the  filing  of  a  petition^ 
under  the  89&  section  of  the  Act. 

CHAMPNEY  POWELL  was  indicted  fornnlawfiilly  obtaining, 
goods  within  three  months  next  preceding  the  date  of  the 
fiat,  or  the  filing  of  his  petition  for  adjudication  of  bankruptcy^, 
under  the  false  colour  and  pretence  of  dealing  in  the  ordinary 
course  of  trade. 

Giffard,  F.  H.  Lewis,  and  Eyre  Lloyd  for  the  prosecution. 

BaUantine,  Seijt.  {Honeyman  with  him)  for  the  prisoner. 

This  was  a  prosecution  directed  by  Evans,  one  of  the  Commis- 
sioners of  the  Court  of  Bankruptcy  in  London^  under  the  12  &  13 
Vict,  c  106,  s.  253,  enacting  ^^that  if  any  bankrupt  shall 
within  three  months  next  preceding  the  date  of  the  fiat  or  the 
filing  of  the  petition  for  adjudication  of  bankruptcy,  under  the 
fidse  colour  and  pretence  of  carrying  on  business  and  dealing  in 
the  ordinary  course  of  trade,  obtain  on  credit  from  any  other 
person  any  goods  or  chattels  with  intent  to  defraud  the  owner- 
thereof,  or  if  any  bankrupt  shall  within  such  time  and  with  such 
intent  remove,  conceal,  or  dispose  of  any  goods  or  chattels  sa* 

(a)  Reported  bj  Bobebt  Obridgb,  Esq.,  Banufcer-at-Law. 
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obtained,  *  knowing  them  to  have  been  so  obtained,  every  such 
bankrupt  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  con- 
viction be  liable  to  imprisonment,"  &c. 

It  appeared  in  evidence  that  the  defendant  filed  a  petition  for 
arrangement  with  his  creditors  under  the  control  of  the  court, 
stating  his  inability  to  meet  his  engagements,  and  praying  for 
protection  whilst  proposals  to  his  creditors  were  being  carried  into 
effect  under  the  authority  of  the  court.  This  was  under  section 
211  of  12  &  13  Vict  c.  106,  which  enacts  "that  any  such  trader 
unable  to  meet  his  engagements  with  his  creditors,  and  desirous 
of  laying  the  state  of  his  affiurs  before  them  under  the  superin- 
tendance  and  control  of  the  Court  of  Bankruptcy,  and  of  sub- 
mitting himself  to  the  jurisdiction  of  the  court  in  manner 
*  hereinafter  mentioned,  may  present  a  petition  to  the  court  setting 
forth  the  true  cause  of  such  mability,  and  praying  that  his  person 
and  property  may  be  protected  from  all  process  until  further  order; 
and  the  court,  on  such  petition,  shall  have  power  to  grant  such 
protection,  and  may  renew  the  same  from  time  to  time  as  it  shall 
think  fit,  and  if  the  petitioner  be  in  prison  or  in  custody  for  debt 
may,  except  in  the  cases  next  heremafter  mentioned,  order  his 
immediate  release  either  absolutely  or  on  condition,  and  may  take 
bail  for  his  attendance  at  the  several  sittings  of  the  Court  herein- 
after mentioned,  provided  always  that  the  court  shall  not  order 
such  release,  &c.,  and  provided  also  that  such  release  shall  in 
nowise  affect  any  rights  of  the  creditor  at  whose  suit  such  peti- 
tioner may  be  in  prison  or  in  custody  against  such  petitioner, 
except  the  right  of  detaining  him  in  prison  or  in  custody  whilst 
protected  from  imprisonment  by  order  of  the  court."  This  pro- 
posal of  the  petitioner  not  being  assented  to  by  a  creditor,  and 
cause* being  shown,  the  court  adjudged  the  petitioner  a  bankrupt, 
and  adjourned  the  proceedings  into  the  public  court  by  virtue  of 
power  given  by  section  223  of  the  12  &  13  Vict.  c.  106,  which 
enacts,  amongst  other  things,  *^  if  at  any  time  after  the  filing  of 
any  petition  for  protection,  it  shall  be  shown  to  the  satisfaction  of 
the  court  by  any  creditor,  that  the  debts  of  such  petitioner,  or  any 
nart  thereof,  have  been  contracted  by  reason  of  any  manner  of 
nraud  or  breach  of  trust,  &c.,  &c,  it  shall  be  lawful  for  the  court 
to  adjudge  such  petitioner  a  bankrupt,  and  to  adjourn  all  further 
proceedings  in  the  matter  into  the  public  court,  and  to  advertise 
such  adjudication,  and  appoint  sittings  for  choice  of  assignees  and 
for  last  examination  as  in  bankruptcy,  and  such  petitioner  shall 
thenceforth  be  amenable  to  the  jurisdiction  of  the  court  in  the  same 
manner  as  any  other  bankrupt ;  and  any  proposal  which  may  have 
been  made,  or  assented  to,  or  confirmed,  shall  be  wholly  and 
altogether  void,  and  the  court  shall  have  power  at  any  time,  on 
the  application  of  any  creditor,  to  appoint  a  private  sitting  for  the 
purpose  of  such  inquiry,  and  may  summon  before  it  such  peti- 
tioning creditor,  or  any  other  person,  and  examine  him  upon  oath 
touching  such  matters ;  and  every  such  summons  and  examination 
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shall  be  enforced  in  such  manner  as  summonses  and  examinations 
are  enforced  in  matters  of  bankruptcy .'* 

At  the  close  of  the  case  for  the  prosecution, 

Ballantine.  Serjt. — I  submit  that  the  prisoner  cannot  be  convicted 
upon  this  indictment.  The  words  of  tne  253rd  section  of  12  &  13 
Vict.  c.  106  are,  "if  any  bankrupt  shall  within  three  months 
next  preceding  the  date  of  the  fiat  or  the  jiling  of  the  petition  for 
adjudication  of  bankruptcy  ;^^  so  involving  the  necessity  for  a 
petition  of  adjudication  and  an  act  of  bankruptcy.  Here  there  is 
no  such  petition,  but  a  petition  for  an  arrangement  to  avoid  bank- 
ruptcy, and  there  was  even  no  act  of  bankruptcy,  because  there 
was  no  petition  for  adjudication  of  bankruptcy  against  him  within 
two  months  after  petition  for  arrangement  was  dismissed.  The 
76th  section  of  12  &  13  Vict.  c.  106  enacts,  "that  the  filing  of  a 
petition  by  any  such  trader  for  an  arrangement  between  such 
trader  and  his  creditors  under  the  provisions  of  this  act  with 
respect  to  arrangements  between  debtor  and  creditor  under  the 
superintendence  and  control  of  the  court,  shall  be  accounted'^  and 
adjudged  conclusive  evidence  of  an  act  of  bankruptcy  committed 
by  such  trader  at  the  time  of  filing  such  petition,  provided  a 
petition  for  adjudication  of  bankruptcy  shall  oe  filed  against  hin^ 
within  two  months  after  such  petition  for  arrangement  shall  have 
been  dismissed ;  provided  also  that  no  adjudication  shall  be  made 
on  any  such  act  of  bankruptcy  unless  and  until  after  such  petition 
for  arrangement  shall  have  been  dismissed." 

Mabtin,  B. — The  petition  in  this  case  is  for  protection,  the 
petition  referred  to  in  section  253  of  12  &  13  Vict.  c.  106  is  a 
petition  for  adjudication  of  bankruptcy.  This  is  a  petition  to  be 
enabled  to  do  something  to  avoid  an  adjudication. 

Giffard  {F.  H.  Lewis  and  Llot/d  with  him). — Although  at  the 
outset  this  petition  took  the  form  of  a  petition  for  arrangement^ 
it  was  ultimately  the  proceeding  upon  which  the  petitioner  was 
adjudicated  a  bankrupt,  and  everything  done  under  it  was  to  be 
carried  on  under  the  control  and  superintendence  of  the  Court  of 
Bankruptcy*  The  moment  the  proceedings  were  adjourned  into 
open  court,  and  the  petitioner  was  adjudicated  a  bankrupt,  as  the 
^judication  followed  upon  the  petition,  the  petition  is  to  be  con- 
strued with  reference  to  the  253rd  section  as  a  petition  for 
adjudication. 

Martin,  B. — I  do  not  think  that.  We  are  now  on  a  criminal 
case.  Such  a  construction  would  be  very  forced  even  in  a  ciwiX 
case. 

Giffard. — The  petitioner  by  his  petition,  a  form  of  which  is  giveii 
in  Schedule  (Aa)  of  the  Act,  and  ordered  by  the  212th  section, 
states  that  he  *^  is  desirous  of  laying  the  state  of  his  affairs  before 
the  court  under  the  superintendence  and  control  of  this  honourable 
court,  and  of  submitting  himself  to  the  Jurisdiction  thereof^*  That 
being  so,  the  commissioner  adjudicates  him  a  bankrupt ;  and  one 
of  the  grounds  which  authorises  the  commissioner  to  dismiss  the 
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petidon  for  private  arrangement  and  adjourn  the  proceedings  into 
open  court,  is  that  there  has  been  fraud.  If  the  point  urged  on 
behalf  of  the  prisoner  be  good^  the  very  fraud  found  and  acted 
on  by  the  commissioner  renders  the  prisoner  not  amenable  to 
indictment. 

Mabtin,  B. — That  is  a  defect  in  the  legislation.  The  Legis- 
lature never  contemplated  such  a  case  as  this  arising^  and  we  have 
only  to  deal  with  the  law  as  it  stands.  The  petition  filed  by  the 
defendant  was  for  protection,  not  that  he  might  be  adjudicated  a 
bankrupt ;  and  I  thmk  the  charge  contained  in  this  indictment, 
framed  upon  the  253rd  section  of  12  &  13  Vict,  c  106,  cannot  be 
-sustained. 

Not  guilty^ 

Upon  two  other  indictments  against  the  prisoner  no  evidence 
vaa  offered. 
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Aylesbury/,  March  7,  1862. 

(Before  Mb.  Baron  Mabtik.) 

Reg.  v.  The  United  Kingdom  Eleotbic  Telbgbaph 
Company  (LiMiTED).(a) 

Nuisanee^^Ohsirueting  highway — Directum  to  jury. 
A  permanent  obstruction  on  a  hightray^  erected  and  placed  there  unihoui 
lawful  authority y  which  renders  the  way  less  commodious  to  the  public^ 
is  an  unlawful  act  and  a  public  nuisance  at  common  law^  although  it 
be  not  placed  upon  the  hard  or  metalled  part  of  the  highway y  or  upon 
a  footpath  artifieially  Jormed  upon  ity  and  although  the  jury  may  think 
sufficient  space  for  the  public  traffic  remains. 

THE  defendants  were  indicted  for  a  nuisance  in  obstructing 
certain  highways  in  the  county  of  Buckinghamshire. 
MiUSf  Q.C.  {Metcalfe  with  him),  for  the  prosecution. 
ffMalleyy  Q.C.,  D.  D.  Keane  and,  Latham   Browne  for  the 
defendants. 

(a)  Reported  hj  BoBxBt  0bbu>ob,  Esq.,  Barriffter*«t-Law. 
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The  indiotment  was  as  follows: 
Buckingham  1  First  count. — The  jurors  for  our  Lady  the  Queen,, 

to  wit  J  upon  their  oath  present,  that  the  United  Kingdom 
Blectric  Telegraph  Company  (Limited),  on  the  1st  day  of  Januan^^ 
A.D.  I860,  and  at  divers  times  subseq^uent  thereto,  the  surface  of  a 
certain  common  and  public  footway  m  and  upon  that  part  of  the 
south  side  of  a  certain  ^turnpike-road  from  the  town  of  Beacons^ 
field  to  the  river  Colne,  all  in  the  county  of  Buckingham,  where 
the  said  turnpike-road  passes  near  to  a  tenement  occupied  by  one 
Thomas  Osborne,  near  the  sidd  river  Colne,  being  the  QueenV 
common  highway  for  all  her  subjects  to  pass  and  repass  at  their 
free  will  and  pleasure,  unlawfully  and  injuriously  did  dig  up, 
remove,  and  misplace,  and  did  dig  certain  holes  in  the  said  footway 
and  placed  soil,  earth,  and  rubbish  upon  the  surface  of  the  said 
footway,  and  did  erect,  put  and  place  and  cause  to  be  erected,  put 
and  placed,  certain  wooden  posts,  to  wit,  five  with  wires  fastened  to 
both  sides  of  the  said  posts  upon  the  said  footway ;  and  from  the 
sdd  1st  day  of  January,  A.D.  1860,  until  the  day  of  the  taking  of 
this  inquisition  at  the  place  aforesaid,  unlawfully  and  injuriously 
did  continue,  and  doth  still  continue,  these  posts  with  wires- 
attached  so  erected,  put  up  and  placed  as  aforesaid,  whereby  the 
said  highway  was,  and  is,  obstructed  and  encumbered,  ana  the 
Queen's  subjects  were  prevented  from  passing  and  repassing  so^ 
freely  and  safely  along  the  said  footway  as  they  ought,  and  were,  and 
are  entitled  to  do,  to  the  great  damage  and  common  nuisance  of  all 
the  Queen's  subjects  there  residing  and  passing  along  the  said  road 
and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 

Second  count — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  United  Kingdom  Electric  Tele- 
graph Company  (Limited)  on  the  1st  day  of  January,  A.D.  1860^ 
ana  at  divers  other  times;  the  surface  of  a  certain  street,  called 
High-street,  in  the  town  of  Beaconsfield,  in  the  county  of  Bucking- 
ham, being  the  Queen's  common  highway  for  all  her  subjects  to 
pass  and  repass  at  their  free  will  and  pleasure,  unlawfully  and 
mjuriously  did  dig  up,  and  remove,  and  misplace,  and  did  dig  certain 
holes  in  the  said  street,  and  placed  soil,  earth,  and  rubbish  upm 
the  surface  of  the  said  street,  and  did  erect,  put,  and  place,  and  did 
cause  to  be  put,  erected,  and  placed,  certain  wooden  j)osts,  to  wit, 
^ht  with  wires  fastened  to  both  sides  of  the  said  posts,  upon  the 
aaid  street;  and  from  the  said  1st  day  of  January,  a.d.  1860^ 
until  the  day  of  the  taking  of  this  inquisition,  unlawfully  and 
injuriously  cud  continue,  stiu  doth  continue,  the  said  posts  with 
wires  attached  so  erected,  putup,  and  placed  as  aforesaid,  whereby* 
the  said  highway  was  obstructed  and  encumbered,  and  the  Queen's 
subjects  .were,  and  are,  prevented  from  passing  and  repassing  so 
fireely  and  safely  along  the  said  street ;  and  they  ought,  and  were^ 
and  are  entitled  to  do  the  great  damage  and  common  .nuisance  of 
all  the  Queen's  subjects  there  residing,  and  along  the  said  street, 
and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 
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Third  count. — And  the  iurors  aforesaid,  upon  their  oath  aforesaid* 
do  further  present  that  the  said  United  Kingdom  Electric  Tele- 
graph Company  (Limited),  the  Ist  day  of  January,  a^.  I860,  and 
at  divers  other  times,  the  surface  of  a  certain  common  and  public 
footway  in  and  upon  that  part  of  the  south  side  of  a  certain  turn- 
pike-road  leading  from  Beaconsfield,  in  the  county  of  Buckingham, 
to  Stoken  Church,  in  the  county  of  Oxford,  where  the  said  turn- 
pike-road passes  under  a  railway  bridge  of  the  Great  Western 
-Bailway  Company,  being  the  Queen's  common  highway  for  all  her 
subjects  to  pass  and  repass  at  their  free  will,  and  pleasure,  unlaw- 
fully and  injuriously  did  dig  up,  remove^  and  misplace,  and  did  dig 
certain  holes  in  the  said  footway,  and  did  erect,  put,  and  place,  and 
caused  to  be  erected,  put,  and  placed,  a  wooden  post,  with  wires 
&stened  to  both  sides  of  the  said  post  on  the  said  footway,  and  from 
the  said  1st  day  of  January,  A.D.  1860,  until  the  day  of  the  taking 
of  this  inquisition,  at  the  place  aforesaid,  unlawfully  and  injuriously 
did  continue,  and  still  doth  continue,  the  said  posts  with  wires 
erected,  so  erected,  put  up,  and  placed  as  aforesaid,  whereby 
the  said  highway  was,  and  is,  obstructed  and  encumbered,  and 
the  Queen's  subjects  were,  and  are,  prevented  from  passing  and 
repassing  so  freely  and  safely  along  the  said  footway  as  they  ought, 
and  were,  and  are,  entitled  to  do  to  the  great  damage  and  common 
nuisance  of  all  the  Queen's  subjects  there  residing  and  passing 
along  the  said- footway,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  crown,  and  dignity. 

Fourth  count. — And  the  jurors  aforesaid,  upon  their  oath  afore- 
8ud,  do  fiirther  present  that  the  said  United  Kingdom  Electric 
Telegraph  Company  (Limited),  on  the  1st  day  of  January,  a.d. 
1860,  and  at  divers  times  subsequent  thereto,  the  surface  of  a 
certain  turnpike  road  leading  from  Beaconsfield,  in  the  county  of 
Buckingham,  to  Stoken  Church,  in  the  county  of  Oxford,  upon 
that  part  of  the  said  turnpike  road  which  is  bounded  on  the  south 
aide  by  a  stream  of  water,  near  to  the  town  of  High  Wycombe,  in 
the  sajd  county  of  Buckingham,  being  the  Queen's  common  high- 
way, and  used  by  her  subjects  to  pass  and  repass  at  their  free  will 
and  pleasure,  unlawfully  and  injuriously  did  dig  up,  remove,  and 
misplace,  and  did  dig  certain  holes  in  the  said  highway,  and  put 
and  place  soil,  earth,  and  rubbish  upon  the  surface  of  the  said  high- 
way, and  did  erect,  put^  and  place,  and  caused  to  be  erected, 
put,  and  placed  a  wooden  post,  with  a  wire  stay  or  support  ex- 
tending towards  the  said  stream  upon  the  said  highway,  and  from 
the  said  1st  day  of  January,  a.d.  1860,  until  the  day  of  the  taking 
of  this  inquisition,  at  the  place  aforesaid)  unlawfully  and  injuriously 
did  continue,  and  still  doth  continue,  the  said  post,  with  wires 
attached,  so  erected,  put,  and  placed  as  aforesaid,  whereby  the  said 
highway  was  and  is  obstructed  and  encumbered,  and  the  Queen's 
subjects  were  and  are  prevented  from  passing  and  repassing  so 
fredy  and  safely  along  the  said  footway  as  they  were^  and  ought, 
•and  are  entitled  to  do,  to  the  great  damage  and  common  nuisance 
of  all  the  Queen's  subjects  there  residing  and  passing  along  the  Odd 
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highway^  and  against  %he  peace  of  our  said  Lady  the  Queen,  her 
crown  and  dignity. 

Fifth  count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  United  Ejngdoni  Electric  Telegraph 
Company  (Limited),  on  the  Ist  day  of  January,  a.d.  1880,  and  in 
divers  ways  and  times  subsequent  thereto,  in  and  upon  that  certain 
part  of  the  turnpike  road  from  the  town  of  Beaconsfield  to  the 
river  Colne,  all  in  the  county  of  Buckingham,  which  is  situate  in 
the  parish  of  Denham,  in  the  said  county,  being  the  Queen's  com- 
mon highway  for  all  her  subjects  ta  go,  return,  pass,  and  repass  at 
their  free  will  and  pleasure,  unlawfully  and  injuriously  did  erect, 
put,  place,  or  caused  to  be  erected,  put,  and  placed  certain  large 
wooden  posts,  to  wit,  seventy  with  wires  attached  to  both  sides 
thereof,  upon  the  said  part  of  the  said  turnpike  road,  and  from  the 
said  Ist  day  of  January,  a.d,  1860,  until  the  day  of  the  taking  of 
this  inquisition,  at  the  place  aforesaid,  unlawfully  and  injuriously 
did  continue,  and  still  doth  continue,  the  said  posts,  with  wires 
attached,  so  erected,  put,  and  placed  as  aforesaid,  whereby  the  said 
highway  was  and  is  obstructed  and  encumbered,  and  the  Queen's 
subjects  are  prevented  from  passing  and  repassing  so  freely  and 
safely  as  they  ought,  and  were,  and  are  entitled  to  do,  to  the  great 
damage  and  common  nuisance  of  all  the  Queen'^  subjects  there 
residing  and  passing  along  the  said  highway,  and  against  the  peace 
of  our  said  Lady  the  Queen,  her  crown,  and  dignity. 

Sixth  count. — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  United  Kingdom  Electric 
Telegraph  Company  (Limited),  on  the  1st  day  of  Januarv,  a.d. 
1860,  and  in  divers  ways  and  times  subsequent  thereto,  m  and 
upon  that  certain  part  of  the  turnpike  road  from  Beaconsfield  to 
the  river  Colne,  all  in  the  county  of  Bucks,  which  is  situate  in  the 

Earish  of  Iverin,  in  the  said  county,  being  the  Queen's  common 
ighway  for  all  her  subjects  to  pass  and  repass  at  their  free  will 
and  pleasure,  unlawfully  and  injuriously  did  erect,  put,  and  place, 
or  caused  to  be  erected,  put,  and  placed  certain  large  wooden  posts, 
to  wit,  thirteen  with  wires  attached  to  both  sides  thereof^  upon  the 
said  part  of  the  said  turnpike  road,  and  from  the  said  1st  day  of 
January,  a.d.  1860,  until  the  day  of  the  taking  of  this  inquisition^ 
at  the  place  aforesaid,  unlawfully  and  injuriously  did  continue,  and 
still  doth  continue,  the  said  posts  with  wires  attached,  so  erected, 
put,  and  placed  as  aforesaid,  whereby  the  said  highway  was  and  is 
obstructed  and  encumbered,  and  the  Queen's  subjects  are  prevented 
from  passing  and  repassing  so  freely  and  safely  as  they  ought,  and 
were  and  are  entitled  to  do,  to  the  great  damage  and  common 
nuisance  of  all  the  Queen's  subjects  there  residing  and  passing  along 
the  said  highway,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  crown  and  dignity. 

Seventh  count. — And  the  jurors  aforesaid,  upon,  their  oath  afore- 
said, do  further  present  that  the  said  'United  Kin^om  Electric 
Telegraph  Company  (Limited),  on  the  1st  day  of  January,  A.D. 
1860,  and  in  divers  ways  and  times  subsequent  thereto,, in  and  upoa 
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that  certain  part  of  the  turnpike  road  from  Beaconsfield^  in  the 

county  of  Bucks,  to  the  River  Colne,  which  is  situate  in  the  parish  ^^^  uinrro- 

of  Chalfont  St.  Peter's,  in  the  said  county,  being  the  Queen's     Kingdom 

common  highway  for  all  her  subjects  to  go,  return,  pass  and  repass 

at  their  free  will  and  pleasure,  unlawfully  and  injuriously  did  erect, 

put  and  place,  or  caused  to  be  erected,  put  and  placed,  certain  large 

wooden  posts,  to  wit,  fifty,  with  wires  attached  to  both  sides  thereof, 

upon  the  said  part  of  the  said  turnpike  road,  and  from  the  said  1st 

day   of  January,  a.d.   1860,  until  the  day  of  the  taking  of  this 

inquisition,  at  the  place  aforesaid,  unlawfully  and  injuriously  did 

continue,  and  still  doth  continue,  the  said  posts  with  wires  attached, 

so  erected,  put,  and  placed  as  aforesaid,  whereby  the  said  highway 

was  and  is  obstructed  and  encumbered,  and  the  Queen's  subjects 

are  prevented  from  passing  and  repassing  so  freely  and  safely  as 

they  ought,  and  were  and  are  entitled  to  do,  to  the  great  damage 

and  common  nuisance  of  all  the  Queen's  subjects  there  residing 

and  passing  along  the  said  highway,  and  against  the  peace  of  our 

said  Liady  the  Queen,  her  crown  and  dignity. 

Eighth  count. — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  United  Elingdom  Electric 
Telegraph  Company  (Limited),  on  the  1st  day  of  Januarjr,  a.d. 
1860,  and  at  divers  ways  and  means  subsequent  thereto,  in  and 
upon  that  certain  ]^rt  of  the  turnpike  road  from  the  town  of 
Beaoonsfield  to  the  xliver  Colne,  all  m  the  county  of  Buckingham, 
which  is  situate  in  the  parish  of  Beaoonsfield  in  the  county,  being 
the  Queen's  cdmmon  highway  for  aU  her  subjects  to  go,  return, 
pass  and  repass  at  their  free  will  and  pleasure,  unlawfully  and 
injuriously  did  erect,  put  and  place,  or  caused  to  be  erected,  put 
and  placed,  certain  lar^e  wooden  posts,  to  wit,  eighty,  with  wires 
attached  to  both  sides  thereof,  upon  the  said  part  of  the  said  turn- 
pike road,  from  the  said  1st  day  of  January,  A.D.  1860,  until  the  day 
of  the  taking  of  this  inquisition,  at  the  place  aforesaid,  unlawfully 
and  injuriously  did  continue,  and  still  doth  continue,. the  said  posts, 
with  wires  attached,  so  erected,  put  and  placed  as  aforesaid, 
whereby  the  said  highway  was  and  is  obstructed  and  encumbered, 
and  the  Queen's  subjects  are  prevented  from  going,  returning, 
passing  and  repassing  so  freely  and  safely  as  they  ought,  and 
were  and  are  entitled  to  do,  to  the  great  damage  and  common 
nuisance  of  all  the  Queen's  subjects  there  residing  and  passing 
along  the  said  highwav,  and  against  the  peace  of  our  said  Lady  the 
-Queen,  her  crown  and  dignity. 

Ninth  count — And  the  jurors  aforesaid,  upon  their  oath  afore- 
mid,  do  further  present  that  the  said  United  Kingdom  Electmo 
Telegraph  Company  (Limited),  on  the  1st  day  of  January,  a.d. 
1860,  and  at  divers  ways  and  times  subsequent  thereto,  in  and 
upon  that  certain  part  of  the  turnpike-road  leading  irom  Beacons- 
field,  in  the  county  of  Buckingham,  to  Stoken  Cliurch,  in  the 
county  of  Oxford,  which  is  situate  in  the  parish  of  Woburn,  in 
the  said  county,  being  the  Queen's  common  highway  for  all  her 
subjects  to  go,  return,  pass  and  repass  at  their  free  trill  and 
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pleasurci  unlawfully  and  injuriously  did  erect^  put,  and  place,  or 
oaused  to  be  erected,  put,  and  placed  certain  laree  wooden  poetSi 
to  wit,  thirty^  with  wires  attached  to  both  sides  thereof,  upon  th0 
said  part  of  the  said  turnpike-road^  and  from  the  said  Ist  day  of 
January,  a.d.  1860,  until  the  day  of  the  taking  of  this  inquisi- 
tion, at  the  place  aforesaid,  unlawfully  and  injuriously  did  con tinuei 
and  still  doth  continue,  the  said  posts,  with  wires  attached,  so 
erected,  put,  and  placed  as  aforesaid,  whereby  the  said  highway 
was  and  is  obstructed  and  ^encumbered,  and  the  Queen's  subjects 
are  prevented  from  going,  returning,  passing  and  repassing,  so 
freely  and  safely  as  they  ought,  and  were  and  are  entitled  to  do, 
to  the  great  damage  and  common  nuisance  of  all  the  Queeu's 
subjects  there  residing  and  passing  along  the  said  highway,  and 
against  the  peace  of  our  said.  Lady  the  Queen,  her  crown  and 
dignity. 

Tenth  count. — And  the  jurors  aforesaid,  upon  their  oath  aforer 
said,  do  further  present  that  the  said  United  Kingdom  Electric 
Telegraph  Company  (Limited),  upon  the  ist  day  of  .January,  a.d. 
1860,  in  divers  ways  and  times  subsequent  thereto,  in  and  upon 
that  certain  part  of  the  turnpike-road  leading  from  Beaconsfield,  ii^ 
the  city  of  Buckingham,  to  otpken  Church,  in  the  city  of  Oxford, 
which  is  situate  in  the  parish  of  Chipping  Wycombe,  in  the  said 
county,  being  the  Queen's  common  highway  for  all  her  sul^ects  to 
go,  return,  pass  and  repass  at  their  free  will  and  pleasure,  unlaw- 
fully and  injuriously  did  erect,  put  and  place,  or  caused  to  be  erected, 
put  and  placed,  certain  large  wooden  posts,  to  •wit  eighty-one, 
with  wires  attached  to  both  sides  thereof^  upon  the  said  turnpike- 
road,  and  from  the  said  1st  da^  of  January,  A.D.  1860,  until  the 
day  of  the  taking  of  this  inquisition,  at  the  place  aforesaid,  unlaw- 
fully and  injuriously  did  continue,  and  still  doth  continue,  the  said 
posts,  with  the  wires  attached,  so  erected,  put  and  placed  as  afore- 
said, whereby  the  said  highway  was  and  is  obstructed  and  encum- 
bered, and  the  Queen's  subjects  are  prevented  from  passing  and 
repassing  so  freely  and  safely  as  they  ought,  and  were  and  are 
entitled  to  do,  to  the  great  damage  and  common  nuisance  of  all  the 
Queen's  subjects  there  residing  and  passing  along  the  said  highway, 
and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 

Eleventh  count — And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  United  Kingdom  Elec- 
tric Telegraph  Company  (Limited),  on  the  1st  day  of  January, 
A.D.  1860,  and  at  divers  ways  and  times  subsequent  thereto,  in 
and  upon  that  certain  part  of  the  turnpike-road  leading  from 
Beaconsfield,  in  the  county  of  Buckingham,  to  Stoken  Church,  in 
the  county  of  Oxford,  which  is  situate  in  the  parish  of  West 
Wycombe,  in  the  said  county,  being  the  Queen's  common  highway 
for  all  her  subjects  to  go,  return,  pass  and  repass,  at  their  free  will 
Ojud  pleasure,  unlawfully  and  injuriously  did  erect,  put  and  place^ 
or  oaused  to  be  erected,  put  and  placed,  certain  large  wooden 
posts,  to  wit,  twenty,  with  wires  attached  to  both  sides  thereof. 
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upon  the  said  part  of  the  said  turnpike-road,  and  from  the  said  Ist 
day  of  Jannarj,  A.d.  1860,  until  the  day  of  the  taking  of  this 
inqatsition,  at  the  place  aforesaid,  unlawfully  and  injuriously  did 
^otmtinne,  and  still  doth  continue^  the  said  posts,  with  the  wires 
attached,  so  erected,  put,  and  placed  as  aforesaid,  whereby  the  said 
h^hway  was  and  is  obstructed  and  encumbered^  and  the  Queen's 
subjects  are  prevented  from  going,  returning,  passing,  and  repassing 
so  freely  and  safely  as  they  ought,  and  were,  and  are  entided  to  do, 
to  the  great  damage  and  common  nuisance  of  all  the  Queen's  sub- 
jects there  residmg  and  passing  along  the  said  highway,  and 
tf^inst  the  peace  of  oar  said  Lady  the  Queen,  her  crown  and 
dignity. 

The  United  Kingdom  Electric  Telegraph  Company  obtained  a 
provisional  registration  26th  July,  186L 

In  1850  a  company,  bearing  the  same  title,  was  formed  under 
the  then  existing  law  applicaole  to  joint-stock  companies,  and  an 
Act  of  Parliament  was  obtained  (14  &  15  Vict  c.  107,  a  private 
Act).  Sect.  15  of  that  Act  gave  power  to  lay  down,  under,  along, 
or  across  a  street,  wires,  &c.,  for  the  purpose  of  electric  telegraph 
communication ;  but  all  this  was  conditional  upon  the  company, 
which  was  provisionally  registered,  being  completely  registered. 
Never  having  been  completely  registered,  this  company  of  1850 
became  defunct,  as  far  as  being  able  to  avail  themselves  of  the  pre- 
sent Joint-Stock  Companies  Act  (19  &  20  Vict.)  was  concerned ; 
but  the  company  that  was  provisionally  registered  in  July,  1861, 
took  upon  themselves  the  title  of  the  company  of  1850,  adding  the 
word  (limited),  and  advertised  themselves  as  in  possession  of  the 
powers  of  the  company  of  1850.  Applications  to  Parliament  were 
made  and  were  unsuccessful ;  but  the  company,  notwithstanding 
ibis  ill-success,  assuming  parliamentary  rights,  proceeded  with 
their  work,  and  erected  lines  of  wire  and  posts  in  various  counties, 
Buckinghamshire  amongst  others.  Proceedings  in  Chancery  were 
taken,  and  the  Lords  Justices  ultimately  directed  the  matter 
should  stand  over,  in  order  that  the  rights  of  the  parties  and  the 
rights  of  the  company  to  do  what  they  were  doing,  should  be 
ascertained  at  common  law. 

Hence  this  indictment. 

Eridence  having  been  given  of  the  existence  of  the  posts,  &c., 
as  alleged, 

Mabtik,  B.,  at  the  commencement  of  the  proceedings  on  the 
second  day  of  the  trial,  said  he  had  visited  the  roads  in  question, 
and  having  regard  to  the  evidence  of  the  witnesses  of  the  previous 
day,  was  prepared  to  say  how  he  should  direct  the  jury  as  to  the 
law  of  the  case.  After  some  discussion  by  the  counsel  on  both 
sides,  this  course  was  assented  to. 

Martin,  B.,  to  the  jury. — There  has  been  a  long  examination, 
and  a  long  cross-examination,  and  the  cross-examination  was 
direi^ted  to  whether  the  posts  were  or  were  not  erected  upon 
what  was  called  a  formed  footpath,  which  was  understood  to 
be  the  artificial  footpath  you  see  upon  roads.    Now  I  tell  you — 
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First. — In  the  case  of  an  ordinary  highway,  although  it  may  be 
of  a  varying  and  unequal  width,  running  between  fences  one  on 
each  side^  the  right  of  passage  or  way  prim&  facie,  and  unless  there 
be  evidence  to  uie  contrary,  extends  to  the  whole  space  between 
the  fences^  and  the  public  are  entitled  to  the  use  of  the  entire  of 
it  as  the  highway,  and  are  not  confined  to  the  part  which  may  be 
metalled  or  kept  in  repair  for  the  more  convenient  use  of  carriages 
or  foot  passengers. 

Secondly. — That  a  permanent  obstruction  erected  on  a  highway^ 
and  placed  there  without  lawful  authority,  which  renders  the  way 
less  commodious  than  before  to  the  public,  is  an  unlawful  act  and 
a  public  nuisance  at  common  law,  and  that  if  the  jury  believed 
that  the  defendants  placed,  for  the  purpose  of  profit  to  themselves, 
posts,  with  the  object  and  intention  of  keeping  them  permanently 
there  in  order  to  make  a  telegraphic  communication  between 
distant  places,  and  did  permanently  keep  them  there,  and  the 
posts  were  of  such  size,  and  dimensions,  and- solidity  as  to  obstruct 
and  prevent  the  passage  of  carriages  and  horses  or  foot-passengers 
upon  the  part  of  the  highway  where  they  stood,  the  jury  ought  to 
find  the  defendants  guilty  upon  this  indictment,  and  that  the 
circumstance  that  the  posts  were  not  placed  upon  the  hard  or 
metallic  part  of  the  highway,  or  upon  a  footpath  artificially 
formed  upon  it,  or  that  the  jury  might  think  that  sufficient  space 
for  the  public  traffic  remained,  are  immaterial  circumstances  aa 
regards  the  legal  right,  and  do  not  afiect  the  right  of  the  Crown  to 
the  verdict. 

Verdict  Guilty. 


Note. — ^The  poets  in  question  wen  in  all  cases  ereoted  with  the  assent  of  the  anihorities, 
who  were  the  guardians  of  the  highway ;  and,  though  some  were  ereoted  on  the  highway, 
the  migoritj  were  on  the  side  of  the  highway,  and,  in  some  instances,  on  spots  where  the  sides 
were  so  rough  as  to  he  practically  impassahle. 

In  the  ensuing  Easter  Term,  O'Malley,  Q.O.,  moved  for  a  new  trial  on  the  gtoond  of 
misdirection.    A  foil  report  will  he  found  in  page  174. 
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NORFOLK  CIRCUIT. 

Cambbidgesjiibe  Lent  Assizes. 

Cambridge^  March  15,  1862. 

(Before  Mb.  Babon  Mabtin.) 

Reg  v.  Tubneb.  (a) 

Biffomf  idhtmee  <f  Husband  for  seven  years-rrDirecdon  to  jury.  * 

SARAH  HANNAH  TURNER  was  indioied  for  luiTJxig  mar- 
ried at  Marob;  in  the  IsLe  of  Ely,  on  the  6th  of  August  1^0t» 
one  Frederick  Leater,  her  former  husband^  James  Tum^,  being 
at  that  time  alive. 

GraJiom  for  the  prosecution. 

Nayhr  for  ihe  prisoner. 

£vldenoe  for  the  prosecution  was  given  .proving  both  the 
marriages,  ^d  that  the  fiist  hasbaiiid  wa^  oiow  the  prosecutor.  It 
saa  also  praved  thai  when  before  the  mafi;istri^te8  the  piisoner 
said  '^  she  believed  her  former  hosband  was  dead  when  she  married 
again.^ 

NayloTj  for  the  prisoner. — ^I  submit  this  is  not  a  felonious 
marrying.  'The  woman  believed  her  husband  to  be  dead,  and  that 
was  the  impression  in  the  town  .where  she  resided*  .  . 

Mabtin,  B.-7-The  law  says  seven  years  shall  elmse  befoire 
it  may  be  presumed  that  the  first  husband  is  ism^  Li  this 
case  seven  years  had  not  elapsed,  and  beyoud  the  prisoner's  own 
atatem»nt  iiiere  was  the  mere  belief  of  one  witness.  Still  the 
Jury  are  to  Jay  if  upon  such  testimony  she  had  an  honest  belief 
that  her  first  husbimd  was  dead;  if  they  believed  she  h^^,  then 
the  prisoner  would  not  be  guilty  of  the  x>ffence  charged  in  t^ie 
indictment  > 

Jfyi  Guilfy. 
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CENTRAL  CBIMINAL  COURT. 

AprU  II,  1862. 
(Before  the  Recobder  of  London.) 

ReO  v.  HOTINE.(a) 

Registration  of  birth — Fai$e  statement  to  Registrar. 

THE  defendant  was  indicted  for  having  wilfully,  &c.,  made 
certain  false  statements  to  the  Registrars  of  Births^  &a, 
concerning  the  births  of  certain  children,  for  the  purpose  of  the 
same  false  statement  being  inserted  in  the  registers. 

Clerk  {Reasky  with  him)  for' the  prosecution. 

Giffard  (  Orridge  with  him)  for  the  defendant 

The  indictment  was  as  follows: — 

Cent^ral  Criminal  Court,     )       The  jurors  for  our  Lady  the 
.  to  wit.  J  Queen,  upon  their  oath,  pre- 

sent, that  before  and  at  the  time  of  the  committing  of  the  offence 
hereinafter  next  mentioned,  the  district  of  the  Artillery,  in  the 
county  of  Middlesex,  and  within  the  jurisdiction  of  the  said  Court,. 
was,  and  still  is,  a  registrar's  district,  under  and  according  to  the 
proyisions  of  a  certain  Act  of  Parliament,  made  and  passed  A.D* 
1836,  intituled  <'  An  Act  for  Registering  Births,  Deaths,  and  Meur- 
riag^  in  England,"  and  hath  been  during  all  that  time,  and  still  is,^ 
the  district  of  a  Registrar  of  Births  and  Deaths,  within  the  same 
dktrict ;  and  the  jurors  aforesaid,  upon  their  oath  aforesud,  do* 
further  present  that  one  Thomas  Mason,  before,  and  at  the  time 
of  the  committing  the^  said  offence  hereinafter  next  mentioned, 
was  the  R^strar  of  Births  and  Deaths  within  the  aforesaid  dis- 
trict, and  duly  acting  in  that  capacity  under  and  by  yirtue  of  and 
according  to  the  proyisions  of  the  aforesaid  Act  of  Parliament ;. 
and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  Benjamin  Hotine,  on  the  16th  day  of  July,  a.d.  1844, 
within  the  jurisdiction  of  the  said  Court,  did  appear  before  the 
said  Thomas  Mason,  so  being  such  registrar  as  aforesaid  of  births 
and  deaths,  of  and  within  the  said  district,  the  said  Thomas  Mason 
then  and  there  having  full  and  competent  power  and  authority  tO' 

(a)  Reported  \ij  Robbbt  Obbidob,  Seq^  Barriiter-ftt-lAW. " 
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Twister  births  in  the  district  of  the  Artillery  aforesaid,  and  to 
receive  statements  touching  any  birth  within  the  said  district,  and 
toachins  the  particulars  in  and  by  the  said  Act  of  Parliament 

required  to  be  known  touching  such  birth;  and  that  the  said       

BeDJamin  Hotine  then  and  there  unlawfiilly,  knowingly  and  wil-  jw,^r(Kjbf» 
fully  did  make  a  certain  false  statement  to  tne  said  Thomas  Mason,  i/birth—Fatse 
80  then  and  there  being  such  reristrar  as  aforesaid,  and  then  and  iiatemmi. 
there  having  such  power  and  authority  as  afores^d,  that  is  to  say, 
a  Mse  statement  touching  the  particulars  in  and  by  the  said  Act 
of  Parliament,  required  to  be  known  and  registered,  touching  and 
concerning  the  birth  of  a  certain  child,  alleged  by  him,  the  said 
Benjamin  Hotine,  to  have  been  before  then  bom  of  the  body  of 
one  Sophia  Bobins,  for  the  purpose  of  the  same  false  statement 
being  inserted  by  the  said  Thomas  Mason,  as  such  registrar  as 
aforesaid,  in  the  register  book  of  births  in  the  said  district  of  the 
Artillery  aforesaid,  that  is  to  say,  a  false  statement,  that  the  name 
of  the  mother  of  the  said  child,  at  the  time  of  the  making  of  the 
said  statement  of  him,  the  said  Benjamin  Hotine,  was  Sophia 
Hotine,  and  that  the  surname  of  the  said  mother  was  then  no 
longer  the  maiden  surname  of  Bobins,  but'  had  become,  and  was, 
bjr  marriage,  Hotine ;  whereas,  in  truth  and  in  fact,  and  as. the 
said  Benjamin  Hotine  well  knew  the  name  of  the  said  mother  was 
not,  at  the  time  of  the  making  of  the  said  statement  by  him, 
Sophia  Hotine,  nor  had,  &c. 

There  were  four  more  counts  charing  a  like  offence  in  re^rd 
to  four  children,  the  births  being  registered  in  different  districts. 

This  indictment  was  preferred  under  the  Act  6  &  7  Will.  4, 
c  86,  intituled  <<  An  Act  for  Begistering  Births,  Deaths,"  &c.  The 
18th  sect  directs  that  the  Begistrar^General  shall  furnish  for  the 
use  of  registrars,  register  books  of  births.  ^'  And  every  registrar 
shall  be  authorised,  and  is  hereby  required  to  inform  himself  care- 
fully of  every  birth,  &c.,  which  shall  happen  within  his  district, 
and  to  learn  and  register  as  soon  after  the  event  as  conveniently 
may  be  done,  without  fee  or  reward,  in  one  of  the  said  books  the 
particulars  required  to  be  registered  according  to  the  forms  in 
schedule  (A)  touching  every  such  birth.'' 

Schedule  (A). 
Births  in  the  District  of  MaryWHme^  Norths  in  the  County  of  Middlesex^ 


likJamuay 


Name  if 
any. 


Sex. 


Jame§ 


Kameaad 
aarnaaie 
of  father. 


WiOUm 
Oreen 


Name  and 

maiden 

•nmame 

of  mother. 


Bank 

or  prore«aion 

of  fktber. 


R&btCCQ 

Grem, 
firmer^ 


Catpeater 


SlKnatnre, 
deacriptlon  and 

realdence- 
of  informant 


William  Grmn 

Father 

Carpenter 

17  Narth-tt. 

Mariflebone 


When 
registered. 


9  January 


Signatnre 

of 
regiatrar. 


John 

Cox 

ReffiUrar 


Baptiamiil 

name  If 

added  after 

regiftmiioQ 

of  birth. 


TIm  wordf  nd  ^!um  in  UaUet  in  this  Scfaednk  to  be  filltd  in  as  the  eua  niAjr  be. 
I.  2 
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Mm.  The  20th  seotioii  direots  that  the  Mher  or  mother  Bhall,  wil^ 

Umm-     A^^7~^^^  ^^7^  ^^  ^^^  ^he  dl^^  of  birth,  gur^  iofona^tioii  i^xyi 

l>eiog  requested  so  to  do,  to4;he«%id  xeffistrar  ac^^rdinK  to  the  beat  of 

^^       l\i9  or  her  Jcnawledge  apd  belief,  of  tofi  ^ey^^partiQulare  h^ehr 
J^mftr^Hfn   i^^uired  ;to  .he  Jknown  and  a?(^8tered  touchiag  the.  birth  of  ,dMCp 
ofhvi^F^9  child. 

The  4l«t«ectioa  euact^  that  e.ver^.pf)re<Hi  who  ahaU  wil^^^ 
or  cause  to  be  made,  for  the  j^i^oae  of  being  inserted  in  ai^ 
register  of  birtb^i  death,  .or  «(iaiscu^e,  any  false  stateniei^t  toachin^ 
anj  of  the  particulars  herein  required  to  be  kuo;vvn  and  registered* 
shall  be  aubjeqt  to  .thid  wme  pains  aud  polities  as  if  .he  w&^ 
guilty  of  peigury. 

The  above  Act  received  ,the  royal  ai8en.t  on  the  17th  of  August, 
1836,  and  on  the  same  day  the  6  &  7  Will  4,  c.  85,  intituled ''  M 
Act  for  Marriages  in  EngUnd^"  receiyed  the  royal  assent;  aad 
aection  44  enacts,  that  this  Act  shall  betaken  to  be  part  of  the  said 
Act  for  registering  births,  deaths,  a{id  maroages  as  iuMj^  and 
effectually  as  if  incorporated  -th^ewith^  itnd  that  all  the  provisions 
and  penalties  of  the  said  Act,  &c 
*  Sect.  41  enacts,  that  eyery  prosecution  under  this  Act  shall  he 
oonunenced  within  the  spaep  of  three  years  after  the  offence  cou^- 
milted* 

A  subsequent  Act  (1  Yict.  c  22)  is  an  Act  to  explain  aiud 
amend  the  above  Acts. 

The  prosecution  was  at  the  instance  of  the  Queen's  Advo^xtte, 
and  arose  out  of  proceedipgs  in  the  Divorce  .Court,  lyhere  the 
defendant  had  presented  a  petition  for  a  dissolution  of  marriage  by 
reason  of  his  wife's  adultery. 

The  Attorney-General  having  obtained  leave  to  intervene^  the 
defendant  withdrew  .his  petition,  but  in  the  course  of  the  proceed- 
ings made  an  affidavit,  saying: — 1st,  that  in  1838  he  was  married 
to  one  Mary  Ann  Saunders;  2ud,  that  there  was  no  issue  of  that 
marriage ;  3rd,  that  in  -Tan.  1839  his  wife  left  him ;  and  4th,  that 
in  consequence,  in  April  1840,  he  went  abroad^  and  .remained  till 
Nov.  1^41 ;  5th,  that  he  discovered iiis  wife  was  living  in  adultery 
with  B.  H.  F;  6th,  that  since  that  time  to  June  1861  (date  of 
filing  affidavit)  she  had  lived  and  was  living  with  the  said  B.  H.  F., 
and  had  had  several  children  bv  R.  H.  F. ;  7th,  no  collusion 
between  himself  and  w^fe;  and  dtb^  I  have  pers(mal  cognisance  of 
the  several  facts  which  are  stated  in  the  1st,  2nd,  3rd,  4th  and  Zth 
paragraphs  of  this  my  affidavit,  and  speak  to  the  same  of  my  own 
'Knowledge.  I  have  no  personal  cognizance  of  the.  facets  stated  in  the 
5th  and  6th  paragraphs  of  this  my  affidavit ;  ;but  I  depose  .to  the 
same  according  to  the  best  of  my  information  and  belietl 

This  affidavit  was  produced  by  an  officer  of  the  Divorce  Court, 
and  evidence  having  been  given  by  various  registrars  of  the  entries 
in  the  registers,  at  the  instance  of  the  defendant,  in  the  form 
following : — 
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SlTP]^BIKfEKDE3lfrT  K^ISTltAB^S    DlBTBICT  OF  WhITSCHAPSU 


1014        Birthfl  in  Che  ! 

Diaftrict  of  Artillery, 

in  the  Connfy  of  Middlesex. 

KoL 

WhmBonk 

Mtanelf 
any. 

Bet, 

iraraeand 
ittraanM 
of  fMbev. 

IKame  and 
maiden 
(mmame 

oraother. 

Bank  or 
orflrther. 

Sgnatnre, 

deieripiion 

and  realdence 

ci  tafonnanb 

WHeB 
registered. 

SlgD^nn 
Bagietrar. 

^Bepttnaal 
:  n£neH 
added  after 
ifegiatntfon 
of  birth. 

S56 

Thirteenth 

of  June 

1844 

Ko4  OhApd 

Street 
Cfa'rbt  Cbnreh 

8|iitalieldo 
1 

Benjamin 
James 

Boj 

Benjamin 
Hotine 

SophU 
Hotioe 
fonnerly 
Rodma 

Fiah- 
mooger 

Benjamin 

Hotine 

rather 

Ko4Gbapel 

•tmt 

16th  of 

July 
1«44 

Tlkteas 

Ma«m 

Begiafanur 

• 

Cvtified  to  he  a  tme  copy  of  an  entry  in  the  certified  copies  of  entiy  in  the  registor  book  of  births  in  the  District 
of  Artilleiy,  in  the  County  of  Middlesex.  Given  at  the  General  Register  OflSce,  under  the  seal  of  the  cffioo 
«f  the  S7th  day  of  Manb,  1662: 

Clerk  proposed  tke  affidaivit  should  be  read,  relying  npon  that 
for  proof  that  the  defendant  was,  in  1836,  married  to  Mary  Ann- 
Samders,  thaft  at  the  time  he  caused  the  entries  to  be  made  in 
reference  to  the  births  of  the  children  since  she  left  him,  and  when 
he  described  Sophia  Hotine,  formerly  Bobins,  as  the  mother,  he 
knew  his  wife  Mary  Ann  Hotine^  fonnerly  Saanders,  was  alive. 

The  case  for  the  proseootion  being  closed^ 

G^grard  objected  that  the  6  &  7  Wilh  4>  c  85,  s.  41,  enacts^ 
that  erery  proseontion  under  the  Act  shall  be  commenced  within 
tfaiee  years,  and  a  proyision  is  also  made  incorporating  the  Act 
wtti  the  6  &  7  Will.  4,  c;  86 ;  so  this  prosecution  is  out  of  time. 
In  Eeff^  y.  Lord  Dunboynet  3  Car.  &  Kir.  this  point  was  urged, 
and  Iiord  Campbell,  who  was  trjring  the  case,  thought  it  so  argued 
Ue,  that  he  said  he  would  reserve  it  if  it  became  necessary. 

The  Becobdeb. — Of  course  that  will  be  so  in  this  case. 

Qiffard  then  objected  that  the  affi&ivit  did  not  sufficiently  prove 
that  his  wife  Mary  Ann  Saunders  was  ^ve  at  the  time  the 
entries  in  the  registers  were  made;  ^'  The  defendant  expressly 
states,  as  to  the  5th  and  6th  paragraphs;  he  !%  only  stating  to 
the  best  of  his  knowledge  and  belief.  He  may  be  lawiiilly 
married  to  Sophia  Robins,  and  his  deiscriptien'  then  would  be 
fiterally  t^e^  He  Swears  he  has  not  seen  tut  cohabited  with  his 
wife  once  1839."  • 

GbrAr^It  is  not  for  the  proseeniion  t^  show  that  he  hds  not 
cohumtted  bigamy. 

The  BscoRDBB.— ^Yon  say  he  has  either  committed  bigamy  6r 
made  a  false  statement.  It  is  not  enough  for  yon  to  saly  he  has 
coamitted  olie  6f  two  enmes,  and  aift  the  jn'ry  to  say  he  has  eom* 
mitted  the  one  you  select.  It  is  for  you  to  prove  he  knew  his  wife 
wss  aBve  at  the  time  he  oauised  these  entries  to  be  made^  not  tfaart 
he  knew  it  when  the  affidavit  was  sworn  in  1861. 
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Bbq.  GiffarcL—1  say,  further,  that  the  statements  made  to  the  regis- 

Hoinins.      *'^^®  *^®  true,  and  that  if  what  the  prosecution  are  contending  for 

be  correct,  illegitimate  children  could  never  be  registered.     It  ifr 

1862.       not  required  by  the  Act  6  &  7  Will.  4,  c.  86,  that  a  man  should 

jgTJj;^^    state  to  the  registrar  whether  or  not  he  is  married  to  the  woman 

of  birth— False  with  whom  he  is  living.    There  is  nothing  in  the  schedule  to  show 

r  statmwL     that  the  words  father,  mother,  mean  married  father  or  married 

mother.     A  bastard  is  sometimes  called  ^lius  nullius^  but  as  an 

example  that  the  defendant  rightly  described  himself  as  father,  in 

Rex  V.  HodneUy  1  T.  R.  9,  it  was  held  that  bastards  are  within  the 

meaning  of  the  Marriage  Act,  which  requires  the  consent  of  the 

father,  &c.,  to  the  marriage  of  persons  under  age  who  are  not 

married  by  banns.    The  words  in  the  schedule,  maiden  surname  of 

i     mother  are  relied  upon  as  applying  only  to  a  change  of  surname  by 

marriage,  but  a  surname  is  gained  by  reputation.     What  law  in 

existence  gives  a  surname  ?    How  does  a  woman  change  her  name 

by  marriage  ? 

The  Kecorder. — Her  first  act  after  marriage  is  to  sign,  not 
the  name  it  is  s^d  she  acquires,  but  her  maiden  name. 

Giffard. — And  she  gains  the  surname  of  the  husband  by  repute, 
and  so  a  '^  bastard  may  gain  a  surname  by  reputation,  though  he 
has  none  by  inheritance:*'  (I  Inst.  3,  123;  6  Co.  65.)  Although 
the  legislature,  in  passing  this  Act,  had  the  old  registers  before 
them,  they  made  no  distmction  as  to  how  a  bastard  should  be 
described  in  the  register.  It  was  the  custom  in  the  old  parish 
registers  to  add  to  the  entry  B.  B.,  signifying  base  born.  The  Act 
under  which  .this  prosecution  is  instituted  says,  *^  It  is  expedient 
to  provide  the  means  for  a  complete  register  of  the  births,  &c.,  of 
his  Majesty's  subjects  in  England;^  and  there  is  nothing  in  it  to 
show  that  it  is  intended  to  be  used  as  a  means  for  discovering  if 
persons  living  together  are  married  or  not.  Had  that  been  an 
object  the  words  legal  father'or  legal  mother  might  have  been  used 
in  the  schedule. 

Orridffe^  on  same  side. — The  18th  sec.  of  6  &  7  Will.  4,  c.  86, 
defines  the  duty  of  the  registrar  upon  a  birth  being  registered : 
^^  Every  registrar  shall  be  authorised,  and  is  hereby  required  to 
inform  himself  carefully  of  every  birth,  &c.,  which  shall  happen 
within  his  district,  &c.,  and  to  learn  and  register  as  soon  after  the 
event  as  conveniently  may  be  done,  &c,  in  one  of  the  said  books, 
the  particulars  required  to  be  registered  according  to  the  forms  in  the 
said  schedules  A  and  B  respectively  touching  every  such  birth, 
•  ftc"    And  the  20th  sec,  of  the  same  Act  directs  that  the  father, 

&C.,  **  shall,  within  forty-two  days  next  after  the  day  of  every  such 
birth,  give  information  upon  being  requested  so  to  do  to  the  said 
registrar,  according  to  the  best  of  his  knowledge  and  belief,  of 
the  several  particulars  hereby  required  to  be  known  and  regis- 
tered touching  the  birth  of  such  child."  Here,  to  the  best  of  the 
defendant's  belief,  he  was  the  father  of  the  child,  and  any 
conversation  the  registrar  may  have  had  with  him  as  to  married  or 
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not  married  was  extra  his  duty.    The  schedule  is  explicit^  and  the        ^^' 
sections  just  quoted  refer  to  it.  Hotwe, 

John   Clerk  {Bea$ley  with  him)« — The  question  of  course  is,       -— . 
whether  the  defendant  knowingly  gave  untrue  information  to  a       y^^* 
r^istrar  bound  by  the  Act  6  &  7  Will.  4,  c.  86,  to  ascertain   ^jJJJIJ!^ 
certain  particulars  and  insert  them  in  a  book  also  directed  to  be  o/bfrtkr—FaiUe 
kept  by  the  registrar.    K  the  schedule  to  that  Act  simply  said     t^attweM, 
^^  father  and  mother,"  much  of  the  argument  advanced  might  avail ; 
but  the  words  are  '^  name  and  maiden  surname  of  mother,"  and 
sorely  that  must  be  taken  to  mean  surname,  before  being  changed 
by  marriage.     Although  the  first  act  of.  a  wife  after  marriage  is  to 
Afpi  her  maiden  name,  she  is  at  Once  addressed  by  surrounding 
fnends  by  the  new  name  she  has  acquired,  and  that  name  is  hers 
till  changed  by  permission  of  the  law,  or,  perhaps,  another  mar- 
riage.   If  the  Act  intended  by  *^  maiden  surname  "  the  name  of 
the  mother  before. marriage y  the  registrar  was  bound  to  ascertain  if 
the  defendant  were  married,  and  the  defendant  by   saying  the 
name  was  *^  Hotine,  formerly  Bobins,"  answered  falsely,  &c. 

The  Begosdeb. — Suppose,  fifteen  years  back,  there  was  a 
Sophia  Sobins,  and  during  the  last  fifteen  years  she  was  known  as 
Sophia  Hotane,  what  would  be  her  real  name  ? 

Clerk. — To  the  world,  Hotine;  and  if  the  defendant  had  been 
amply  asked  the  name  of  the  mother,  *'  Hotine  "  would,  perhaps, 
have  been  correct;  but  he  goes  farther,  and  says  her '^maiden 
surname  "  has  been  changed* 

Giffard. — If  a  person  marry  a  widow,  it  could  hardly  be  con- 
tended that  in  order  to  comply  with  the  form  of  the  Act  her 
maiden  name  was  to  be  given.     That  would  not  identify  her. 

The  Becobdeb,  after  consulting  Mellory  J.^  said,  as  to  the 
points  whether  in  law  these  were  true  answers  to  the  questions 
iQBquired  to  be  answered  by  the  Act  of  Parliament,  is  a  question  I 
shaU,  if  it  becomes  necessary,  reserve  for  the  consideration  of  the 
Court  of  Crovm  Cases  Reser^d ;  but  I  shall  take  the  opinion  of 
the  jury  whether  there  was,  on  the  part  of  the  defendant,  a  wilful 
misdescription  made,  with  the  object  that  a  falsehood  should  be 
inserted  in  the  regiister. 

Not  Gmliy. 
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CdtJRt  OF  CRIMtff AL  APPEAL. 

April  26,  1862. 

(Before  Erle,  C.J.,  Mabtin,  B.,  Chaknell^B.,  Bi^ACKBtTBK  J.^ 
and  Kbath^g,  J.) 

Reg.  v.  F&ancis  Pbbtwell.  (a) 

Abortion — Attempt  to  procure^  Suppling  drug — Accessory, 

Tlie  decedsed  ioonian  beeitme  pregnant  hy  the  prisoner^  and  died  from 
the  ifftds  of  corrosive  sublimate  taken  by  her  for  the  putposie  of  pro^ 
ducing  abortion.  The  prisoner  knowingly  procured  it  for  the  deceased^ 
at  her  instigation  and  under  the  in/luenee  of  threats  of  self^desiru^titm^ 
if  the  means  o^pHfducing  abortion  were  hot  suppHed  to  her.  The  jury 
negatived  the  fact  of  the  prisoner  having  administered  it,  or  caused  ii 
to  be  taken  by  Iter : 

JTeldy  that  the  prisoner  was  not  guilty  of  murder  as  an  accessory  brfore 
the  fact, 

CASE  reserved  for  the  opinion  of  this  Court  by  Cockbum,  CJv- 
Francis  Fretwell  was  indicted  and  tried  before  me,  at  the  IfluBt 
assizes  for  the  oountj  of  Nottingham,  for  the  wilful  murder  of 
Elizabeth  Bradley.  The  deceased  had  died  from  the  effects  of 
corrosive  sublimate  taken  for  the  purpose  of  producing  abortion. 

The  poison  had  been  procured  for  her  by  the  prisoner  with  full 
knowledge  of  the  purpose  to  which  it  was  to  be  applied ;  but  there 
was  ground  for  believing  that  the  prisoner  in  procuring  the  poison 
had  acted  at  the  instigation  of  the  deceased,  and  underlie  influence 
of  threats  by  her  of  self-destruction  if  the  means  of  producing 
abortion  were  not  supplied  to  her. 

She  was  a  married  woman  living  in  service  separately  from  her 
husband,  and  had  become  pregnant  by  the  prisoner.  She  had 
endeavoured  to  purchase  corrosive  sublimate  herself,  but  the 
druggists  to  whom  she  had  applied  having  refused  to  fnrmsh  it  to 
her,  she  had  urged  the  prisoner  to  procure  it.  The  prisoner  was 
not  present  when  the  poison  was  taken. 

The  facts  in  question  occurred  in  the  month  of  July  1861, 
anterior  to  the  coming  into  operation  of  the  24  &  25  Vict.  c.  94. 

The  Jury,  upon  questions  specially  put  to  them  by  me  upon  the 
evidence,  expressly  negatived  the  fact  of  the  prisoner  having 
ji^ministered  the  poison  to  the  deceased,  or  causea  it  to  be  taken. 

(a)  Bfiportodl)/ JoHH  Thompsos,  Esq.,  Barritter-afc-Law. 
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hf^  ber;     They  fonnd  specially  that  the  prisoner  prooured  the 
poiBon,  and  ddivered  H  to  the  deceased  with  a  knowledge  of  the  FgiHrotofta»> 
pfiirpoee  to  which  she  intended  to  apply  it^  and  that  he  was  there-       wnn. 
fore  netemory  before  the  htt  to  her  taking  poison  for  the  pttrpoM       -— 
of  proearin^  abortion. 

Upon  this  finding  I  directed  the  jrfry  to  find  a  rerdict  of  wilfiil  Fehd&»^ 
imirder  against  the  prisoner,  reserving  for  the  connder&tioii  aAd     -^wwwty. 
decision  of  the  Gon/t  of  Criminfll  Appeal  whether  sack  vetd\t3t 
Was  right  in  point  of  law. 

In  giving  snch  direction  I  acted  in  deference  to  the  anthority  of 
the  case  of  Beff.  v.  Russetty  1  MoO.  C.  0.  356,  but  it  appearing  ta 
me  doubtful  how  far  the  ruling  of  the  judges  in  that  case,  that  if 
poison  be  tak^n  by  a  woman  to  produce  abortion,  and  death  ensues,- 
the  Ionian  isfehde  se^  could  be  upheld ;  afnd  still  more'  so  how  fter 
a  man,  accessory  to  the  misdemeanor  of  a  woman  in  taking  poison 
for  the  purpose  of  prodncmg  abortion,  can  properly  be  hdd  to  be^ 
a^cessorf  to  the  self-murder  of  the  woman,  if  contrary  to  the 
iiktention  of  the  parties  death  should  be  the  consequence ;  I  hav6 
reserved  these  points  for  the  consideration  of  the  Court. 

A  further  question  arises  as  to  the  admissibility  of  the  deposi- 
tions of  the  deceased,  upon  which  the  case  against  the  prisoner 
nudnly  depended. 

fier  evidence  having 'been  taken  on  a  charge  against  the 
prisoner  of  having  administered,  or  caused  to  be  taken,  poison,  iu 
order  to  prodtfce  abortion^  it  was  objected  that  the  depositions^ 
n^ere  not  admissible  On  the  presef^t  charge  as  being  substantially 
Afferent  from  the  one  on  which  the  evidence  had  been  taken. 

I  was  disposed  to  think,  the  transaction  being  the  same,  the 
evidence  was  admissible,  although,  in  consequence  of  the  death  of 
the  woman  having  supervened,  the  charge  had  assumed  a  different 
shape  and  character.  I  however  reserved  this  question  also  for  the 
ctaisideration  of  the  Court.  A.  E.  CocKBtiBir. 

Ko  counsel  appeared  to  argue  on  either  side  in  this  case. 

The  following  is  an  abstract  of  the  case  of  Rex  v.  Russellj  cited 
above: — '^Russell  was  tried  on  an  indictment  n^Uch  charged 
Sarah  Wormsley  with  murdering  herself  with  arsenic,  and  Bussell 
with  inciting  her  to  commit  the  said  murder.  It  appeared 
that  Wormsley,  who  was  about  four  months  advanced  in  preg- 
nancy, but  not  quick  with  child,  died  f^om  taking  arsenic,  which 
she  Irad  received  from  Bussell,  for  the  purpose  of  procuring  a  mis- 
cinMage,  and  that  she  knowingly  took  it  with  intent  to  procure  a 
miscarriage,  in  the  absence  of  Russell.  It  was  objected  that  there 
was  no  evidence  to  prove  that  she  vfMfelo  de  se;  that  the  9  Geo.  4y 
c.  31,  s.  13,  did  not  appty  to  a  woman  administering  poison  to 
herself  ^  and  that,  assuming  her  to  have  taken  arsenic  knowingly^ 
and  with  intent  to  procure  a  miscarri^e,  she  was  not  guilty  of  any" 
cfience ;  and,  consequently,  if  th^re  werd  no  prii^dpal  there  could 
bs  no  Accessory.  Secondlyy  that  the  7  Geo.  4|  c  64,  Sl  9,  did  not 
fli^]dy  to  the  dise  of  a  principal  wb6  was  felo  de  ee.  Upon  a  case 
xtserfM,  it  Was  held  that  flhe  ^tfs  f^  de^;  that  BiMell  ^as  mi 
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Bbo»       accessory  before  the  fact,  but  that  he  could  not  be  tried  as  an 

FbascmFbet-  accessory  under  the  7  Geo.  4,  c.  64,  s.  9,  as  he  could  not  have  been 

j^KLL.       tried  at  all  before  that  statute,  \7hich  was  to  be  considered  as 

~~       extending  to  those  persons  only  who  before  the  statute  were  triable 

^'       either  with  or  after  the  principal^  and  not  to  make  those  triable 

F^  de  M—  who  before  never  could  have  been  tried." 
A9ce$Borsf,  Erle,  G.J. — The  prisoner  was  convicted  of  murder,  and  the 
question  is,  whether^  upon  the  facts,  he  was  properly  convicted. 
The  deceased,  Elizabeth  Bradley,  was  pregnant,  and  took  a  dose 
of  sublimate  for  the  purpose  of  producing  abortion.  The  sublimate 
had  been  procured  for  her  by  the  prisoner,  with  the  full  knowledge 
of  the  purpose  for  which  it  was  to  be  applied.  The  prisoner  m 
procuring  the  poison  had  acted  at  the  instigation  of  the  deceased, 
and  under  the  influence  of  threats  of  self-destruction  if  the  means 
to  procure  abortion  were  not  supplied  to  her.  Then  the  case  sets 
out  the  motives  which  induced  the  woman  to  be  so  desirous  of 
preventing  her  state  being  known.  The  jury  negatived  the  fact 
of  the  prisoner  having  administered  the  poison  to  the  deceased,  or 
caused  it  to  be  taken  by  her;  but  said  that  he  had  delivered  it  to 
her  with  the  knowledge  of  the  purpose  to  which  she  intended  to 
apply  it,  and  so  they  were  directed  that  he  was  a  principal  in  the 
murder.  Cockbum,  C.  J.,  reserved  the  case,  holding  the  party  to 
be  guilty  of  murder  by  reason  of  the  decision  in  the  case  of  Bejt 
V.  Sussellf  1  Moo.  G.  G.  356 ;  but  the  facts  of  the  present  case 
appear  to  me  to  differ  materially  from  the  &cts  in  that  case,  where 
the  prisoner,  finding  the  woman  to  be  pregnant,  procured  arsenic 
for  the  purpose  of  procuring  abortion,  and  himself  administered 
arsenic  to  her,  she  taking  it  without  a  knowledge  of  what  it  was, 
but  taking  it  for  the  purpose  of  procuring  abortion,  and  it  caused 
her  death.  The  Judges  held  that  it  was  a  dangerous  misdemeanor 
in  her  to  take  a  drug  for  the  purpose  of  procuring  abortion,  but  a 
statute  had  recently  passed  to  meet  such  a  case.  It  had  been  held 
to  be  a  dangerous  misdemeanor  to  take  a  drug,  and  if  in  the  perpe* 
tration  of  a  dangerous  misdemeanor  death  ensued,  the  party  was 
guilty  of  murder  for  that  death,  and  the  woman  had  been  held  by 
a  majority  of  the  judges  to  have  been  guilty  of  murder,  felode  u, 
and  Kussell  was  an  accessory  to  the  murder  by  administering  the 
arsenic  with  intent  to  procure  abortion.  Now,  in  the  present  case 
there  appears  to  me  a  very  marked  distinction  between  the  conduct 
of  the  prisoner  Fretwell  and  the  conduct  of  the  prisoner  BusselL 
In  Bussell's  case  the  prisoner  administered  the  poison.  In  the 
present  case  the  prisoner  was  unwilling  that  the  deceased  should 
take  the  poison ;  it  was  at  her  instigation  and  under  the  threat  of 
self-destruction  that  he  procured  it  and  supplied  it  to  her;  but  it 
was  found  that  he  did  not  administer  it  to  her  or  cause  her  to  take 
it.  It  would  be  consistent  with  the  facts  of  the  case  that  he  hoped 
she  would  change  her  mind ;  and  it  might  well  be  that  the  prisoner 
hoped  and  expected  that  she  would  hot  resort  to  it  There  is  a 
material  distinction  between  the  two  cases.  The  Gourt  do  not 
think  it  necessary  to  lay  down  the  law  whether  the  person  taking 
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It  wonld  be  guilty  o(feIo  de  se.    I  am  the  more  fortified  in  this       ^^■ 
decitton  by  looking  at  the  kte  statute,  24  &  25  Vict.  c.  100,  paAHcmFRiT- 
8B.  58,  59,  which  contains  some  important  provisions,  and  has       wkll. 

defined  the  crime  both  of  the  woman  taking  the  poison  and  the       

party  procuring  it  and  causing  her  to  take  it.    The  late  statute       ]^ 
has  made  the  party  who  procures  the  dru^  guilty  of  a  misde-   pdo  de  m- 
meanor,  but  made  it  a  totally  difierent  kmd  of  crima  to  the    Aeomonf. 
administering.    In  my  opinion  the  prisoner  was  not  guilty  of 
murder,  and  the  conviction  must  be  reversed; 

Mabtin,  B.,  thought  the  conduct  of  the  prisoner  was  too 
remote  to  make  him  guilty  of  murder. 

Channell,  B.,  concurred  in  the  judgment  as  given  by  Erie, 
C.J. 

Blackbubn,  J.,  also  concurred.  According  to  the  finding  of 
the  jury  the  prisoner  did  not  cause  the  poison  to  be  administered, 
and  was  not  a  party  to  it  in  such  a  way  as  to  make  it  amount  to 
murder. 

Keating,  J.,  was  of  the  same  opinion. 

Conviction  reverted. 


1^  CBDttlfAL  tJiyf  CAtm. 


COTTRT  OF*  CRiMlNAli  API^EAL. 

Jpra  26,  IS62. 

(Atfafte  Eble^  C.  J.»  Mabtin^B.,  Chaknei/L,  B.*  ]&LAOs:BnBK,  J^ 
and  KeatinGi  J.) 

BeO.  v.  WiLI»XAM    STBFHBir0ON.(a) 

Evidence-^IUness  afwUness^'AdmissibilUy  of  depanHon^^^W  Sf  12  Ftc<. 

c.  42,  *.  17. 

ii^  if  a  question  for  the  presiding  judge  to  determine  whether  the  proof  of 
a  witness  being  so  HI  as  not  to  be  able  to  travel^  within  the  meaning  of 
the  11  Sf  12  Vict,  c*  42,  s.  VI ^  is  sufficient  for  the  purpose  of  admitting 
his  deposition  before  the  committing  magistrate.  Therefore^  when  the 
deposition  was  admitted  upon  evidence  that  the  prosecutrix  was  daify 
expecting  her  confinement  and  otherwise  poorfyy  and  therefore  too  ill  to 
travelj  this  court  declined  to  interfere  with  the  exercise  of  the  discretion- 
of  the  presiding  judge. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Chairman 
of  the  North  Biding  Sessions  (Yorkshire). 

The  prisoner  was  tried  at  the  Easter  quarter  sessions  of  the 
Korth  Riding  of  Yorkshire  for  obtaining  money  under  false 
pretences  from  one  Mary  Smith. 

The  female  servant  and  the  brother  of  Mary  Smith  proved  that 
the  latter  was  daily  expecting  her  confinement ;  and  the  brother- 
stated  that  she  was  ^^  poorly  otherwise ;''  and  that  she  was  therefore 
too  ill  to  travel  from  her  place  of  residence  to  the  place  of  trials  a 
distance  of  about  twenty-five  miles. 

The  counsel  for  the  prosecution  then  proposed  to  five  in  evidence- 
the  deposition  of  Mary  Smith,  duly  taken  before  tne  committing 
magistrate,  to  which  the  prisoner's  counsel  objected,  on  the  ground 
that  the  illness  (if  any)  ought  to  have  been  proved  by  a  medical 
man,  and  that  the  expectation  of  her  confinement  was  not  an. 
illness  contemplated  by  sect.  17  of  the  11  &  12  Vict.  c.  42^ 
which  authorised  the  deposition  being  given  in  evidence  on  the- 
trial 

The  Court  decided  on  receiving  the  evidence  tendered  by  the^ 

(a)  Reported  b/  Jomr  TniMmoir,  Eeq.,  BanifUr-«t-Leir. 
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jmMcptioii  V  the  illness.  And  also  upon  re^^i^  ia  eyidence  liie 
^eposiitioii  oT  Mwrgr  Smithy  taken  before;tbe  <)QDOtfattting  mo^tritte. 

Tbe  prisoner  w«s  found  guilty,  and  sentenced  to  two  ofdexidfur 
iDonths  inQNrisQmnent,  with  hard  labour ;  but  the  execution  qf  Ijhe       W^- 
«iant«Me  was  respited,  and  the  prisoner  ws^  iukaitted  ,to  bail  to  j)^p^,fUiom— 
mpear  at  4^e  next  quarter  sesaons  of  the  North  Biding  of  4<^M9it6tK^. 
Xork^jbira. 

At  Ibfi  request  c(f  the  prisoner's  counsel,  4;his  caae  was  (panted 
ior  the  opinion  of  the.  Court  of  Cijxninal  Appeal  on  the  poipis 
ifised  on  behalf.^  tbe  prisoner. .  Oatk<j^t,  ,Chainn%p. . . 

Ko  QouQsel;appearea  to  argue  on  either  ^ide. 

'Gy^  foUowing  ai^  the  words  of  sect  17  of  the  11  &  12  Vict 
•€.  4^  1-1-*^^  And  pe  it  enacted  that  in  all  oases  where  any  person 
shall  a{^>ear,  or^  brought  before  any  justice  or  justices  of  tbe 
peace  charged  with  any  indictable  offence,  w:hether  conunitted  in 
TOjgJftH^  or  Wales,  or  upon  the  high  sea%  or  on  land  beyon^  the 
4ei^  or  whether  such  person  appear  vdantarily  upon  summons,  or 
ha¥e  been  i^prehepded  with  or  without  warrant,  or  be  in  custody 
for  the  same  or  any  other  offence,  spch  jpstice  or  justices,  before 
he  or  .they  shall  coi^imit  such  accused  person  to  prison  for  trial,  or 
before  he  or  they  shall  admit  him  to  bail,  shall^  in  the  presence  of 
such  accused  person,  who  shall  be  at  liberty  to  put  questions  to 
an^  witness  produced  against  him,  take  the  statement  on  oath  or 
affirmation  of  those  who  shall  know  the  facts  and  circumstances 
of  the  case,  and  shall  put  the  same  into  writing,  and  such  depo- 
sitions shall  be  read  over  to  and  signed  respectively  by  the 
witnesses  who  shall  have  been  so  examined,  and  shall  be  signed 
also  by  the  justice  or  justices  taking  the  same,  and  the  justice  or 
justices  before  whom  any  suoh  witness  sbill  appear  to  be  examined 
as  aforesaid,  shaU,  before  such  witness  is  examined,  administer  to 
such  witness  the  usual  oath  or  affirmation,  which  such  justice  or 
justices  shall  have  full  power  and  authority  to  do,  and  if,  upon  the 
trial  of  the  person  so  accused  as  first  aforesaid  it  shall  be  proved 
by  the  oath  or  affirmation  of  any  credible  witness,  that  any  person 
whose  deposition  shall  have  been  taken  as  aforesaid  is  dead,  or  so 
ill  as  not  to  be  able  to  travel^  nu^  if  also  it  be  proved  that  such 
deposition  was  taken  in  the  presence  of  the  person  so  accused,  and 
that  Jie  or  his  xsounsel  or  %jttorney  had  a  full  opportunity  .of  cross* 
ezaiP4ning  the  witness,  then,  if  such  deposition  purport  to  be 
signed  by  the  justice  by  or  before  whom  the  same  purports  to  have 
been- taken,  it^hallbe  lawful  to  read  such  deposition. as  evidencein 
^och  (Mrosaoutionj '.without  further  proof  thereof,  unless  it  shall  be 
pK>vM  that  such  deposition  was  not  in  fact  sipied  by  the  justice 
purporting  to  sign  the  same."  ' 

^W^3  C  iJ.— ^The  question  reserved  i^  tibis  case  is,  whether 
^e  depositioii  of  the  prosecutriic,  taken  before  the  oommitting 
magistnit^  was  admissible  in  evidenoe  at  the  trial  in  consequence 
of  proof  of  her  illness  at  tbe  time,  and  whether  her  illness  waa 
witnin  the  meaning  of  the  statute.  The  words  of  the  statute  are, 
'^If  the  pavty  shidl  be  proved  to  be  dead  or  1x>o  ill  to  travel." 
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The  evidence  at  the  trial  was,  that  the  prosecutrix  was  daily 
expecting  her  confinement,  and  her  brother  stated  that  ^  she  wa» 
poorly  otherwise,"  and  that  she  was  therefore  too  ill  to  trayel. 
The  prisoner's  counsel  objected  that  the  illness  ou^ht  to  havebeea 
^^,...„.  proved  by  a  medical  man,  and  that  the  expectation  of  her  con* 
jMtkbiHtjf.  tinement  was  not  an  illness  within  the  meanmg  of  the  statute  to 
admit  the  deposition.  We  do  not  mean  to  affirm  such  a  propo- 
sition. There  may  be  incidents  in  regard  to  pregnancy  which  will 
bring  the  case  within  the  statute^  and  we  consider  that  it  is  in  the 
discretion  of  the  pre^ding  judge  to  determine  whether  the 
deposition  is  admissible  nnder  the  circumstances,  for  he  is  respon* 
sible  that  the  party  be  proved  to  be  too  ill  to  travel,  and  this  Court 
ought  not  to  reverse  his  decision.  We  therefore  think  the  Court 
of  Quarter  Sessions  acted  rightly  in  admitting  the  deposition,  and 
affirm  the  conviction. 

The  other  Judges  concurred,  on  the  ground  that  it  was  a 
question  for  the  presiding  judge  to  determine,  and  that  if  he 
thought  the  evidence  of  the  illness  sufficient  within  the  statute,  it 
was  for  him  to  act  upon  his  discretion. 

Conviction  affvrmedL 


COURT  OP  CRIMINAL  APPEAL. 

April  26,  1862. 

(Before  Eble,  CJ.,  Martin,  B.,  and  Channell,  B.» 
Blackbubk,  S.y  and  Keating,  J.) 

Reg.  v.  John  jENNisoN.(a) 

False  pretence — Existing  fact — Promise. 

Money  was  obtained  by  the  prisoner  frmn  an  unmarried  women  on  the 
false  representations  that  he  was  a  single  man^  and  that  he  wouldT 
furnish  a  house  with  the  money ^  and  would  then  marry  her: 

Held,  (hat  the  false  representation  of  an  existing  fact  {that  he  was  not  a 
single  man)  was  sufficient  to  support  a  conviction  for  false  pretences, 
although  the  money  was  obtained  by  that  representation,  united  with 
the  promise  to  furnish  a  house  and  then  marry  her. 

CASE  reserved  for  the  opinion  of  this  Court  by  Cockbum,  CtT. 
John  Jennison  was  mdicted  and  tried  before  me  at  the  last 
assizes  for  the  county  of  Nottingham  for  obtaining  SL  from  one-* 
Ann  Hayes  by  Ssilse  pretences. 

(a)  B«ported  bj  JoHV  Thokpsov,  Esq^  Barrittar-at-Liw. 
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The  prisoner^  who  had  a  wife  living,  had  represented  himself  to        ^^' 
the  prosecutrix,  who  was  a  single  woman  in  service,  as  an  unmar-    jj^J!^^ 

lied  man,  and  pretending  that  he  was  about  to  marry  her,  induced        " 

her  to  hiudd  over  to  him  a  sum  of  8/.  out  of  her  wages  received  on       1^2. 
leavin^^  her  service,  representing  that  he  would  fi;o  to  Liverpool,       ]^ 
and  with  the  money  furnish  a  house  for  them  to  live  in,  and  that   pretmcet— 
having  done  so  he  would  return  and  marry  her.     Having  obtained  BxUimg/aa. 
the  money  the  prisoner  went  away  and  never  returned. 

The  prosecutrix  stated  that  she  had  been  induced  to  part  with 
her  money  on  the  faith  of  the  representation  of  the  prisoner  that 
he  was  a  single  man,  that  he  would  furnish  a  house  with  the 
money,  and  would  then  marry  her. 

There  was  no  doubt  that  these  representations  were  false,  and 
that  morally  the  money  had  been  obtained  by  false  pretences. 
Bat  it  was  contended  on  the  part  of  the  prisoner  that,  as  the 
prosecutrix  had  been  induced  to  part  with  the  money  b^  the  joint 
operation  of  the  three  representations  made  by  the  prisoner,  that 
he  was  unmarried,  that  he  would  furnish  a  house  with  the  money, 
and  that  he  would  then  marry  her,  and  as  only  the  first  of  these 
pretences  had  reference  to  a  present  existing  fact,  while  the  others 
related  to  things  to  be  done  in  future,  the  indictment  could  not 
be  maintained. 

I  reserved  the  point,  and  the  prisoner  having  been  convicted, 
have  now  to  request  the  decision  of  the  Court  upon  the  question. 

A.  E.   COCEBUBN. 

No  counsel  appeared  to  argue  on  either  side. 

Erle,  C.  J. — We  are  of  opinion  that  the  conviction  in  this  case 
was  proper.  The  indictment  was  for  obtaining  821  from  Ann 
Hayes  by  false  pretences,  and  it  was  found  by  the  jury  that  the 
woman  parted  with  the  money  on  the  false  representation  by  the 
prisoner  that  he  was  a  single  man,  and  the  promise  that  he  would 
lay  out  the  money  in  furnishing  a  house  for  them  to  live  in,  and 
that  he  would  then  marry  her.  It  is  perfectly  clear,  that  obtaining 
money  by  a  false  promise  is  not  the  subject  of  an  indictment ;  but 
here  there  was  the  false  pretence  that  the  prisoner  was  an  un- 
married man,  which  was  an  essential  fact  in  this  case,  and  without 
which  pretence  the  prisoner  never  would  have  obtained  the  money 
from  the  woman.  Now,  one  false  fact,  by  means  of  which  the* 
money  is  obtained,  sufficiently  sustains  the  indictment,  although 
it  may  be  united  with  false  promises  which  would  not  of  them- 
selves do  so.    The  conviction  therefore  was  right. 

The  other  Judges  concurring, 

Cimiirictwn  c^^prmtd^ 
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€OURT  OF  CRIMINAL  APPEAL. 

April  26,  1862. 

<(3efore  Erl£»  C  J.yMARTor,  B.^  CHANirsLiL,  B.^  Bi:.ACJp^UB)f,  JT., 
aud  Keati   liGyJ) 

BskS).  «•  James  Fitqh. 
Reg.  v;  Jobjk  RoYnjETi{a) 

Fotgtity — Turnpike  ticket — Receipt  for  money — 24  4*  25  Vict, 
c.  98,  s.  23. 

A  turnpike  ticket  is  a  receipt  for  moneys  artd  the  for^ng^  4*^.,  thereof  is 
a  fdonff  witfiin  the  meaning  of  the  24  ^25  Vict.  c.  98,  s.  23. 

CASE  jreserved  for  the  opinion  of  this  Court  by  Wishtman,  J. : — 
At  tibe  laflt  ^ngston  Assizes,  two  men,  named  James  Fitch 
4tnd  John  Howley,  were  eeyerally  convicted  before  me  of  uttering 
forged  receipjts  for  inoney^  and  the  question  is,  whether  the 
document  which  in  each  case  was  uttered  by  the  pitisoners 
respectively  is  a  receipt  for  money  within  the  meaning  o£  the 
24  &  25  Yiot.  c  98,  s.  23. 

The  prisoners  were  two  of  the  carmen  employed  by  the  South- 
western Railway  Company,  who  every  evening  repay  their 
•carmen  auy  sums  they  may  have  expended  during  the  day  for 
passing  wiui  their  vans  or -carts  through  any  turnpikes,  and  eaeh 
•of  the  prisoners  produced  and  gave  to  the  officer  of  the  company 
whose  duty  it  was  to  pay  them  or  allow  them  in  account  any 
money  ^thay  had  expended  in  passing  through  the  St.  James's 
turnpike-gate^  a  false  ticket,  in  torm  and  colour  resembling  those 
issued  at  that  gate,  as  a  voucher  for  their  having  passed  through 
the  gate  and  paid  the  tolls,  whereas  they  had  not  passed  through, 
that  or  any  of  the  gates  bdonging  to  the  trust,  or  paid  the  tolls. 

(•)  Beported  hj  Joaar  Thompsov,  Esq.,  BarristCMit-Law. 
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Ibe  docament,  in  form,  is  as  foUows : — 


19/2        and  Deptford  Roads,        If 

UOWUBT. 

1868. 

St.  Jamet*8-gste. 

18 

r  Cletif  Fori-pki08»  East-lsne,  Fknigh-bridgs, 

Ree^/inr 

St.  James's  China-haU,  Rotherhitbe,  New- 

moMSjf. 

road,  Gibraltar  Swa&-bar»and  on  all  side  bars 

ofthetmat." 

and  18  in  imitation  of  a  turnpike-tiGket  given  upon  passing 
thiongk  the  St.  James's-gate.  The  figure  Is.  upon  the  right-hand 
side  indicates  that  Is.  has  been  paid  upon  passing  through  the 
tampike-gate*  If  a  larger  or  smaller  sum  than  Is.  is  paid,  the 
sum  actually  ^id  is  inserted,  and  the  Is.  marked  upon  the  copy 
set  out  in  this  case  is  merely  introduced  as  a  specimen  of  the 
fcsin. 


The  prisoners  are  now  undergoing  the  sentence  which  I  passed 
at  the  time.  Wm.  Wiqhthan. 

C.  Wood  was  instructed  on  behalf  of  the  prosecution;  no 
counsel  was  instructed  for  Uie  prisoners. 

Martin,  B.,  asked  what  the  objection  raised  at  the  trial  was. 

Jl  Thompson  {amicus  curuB)  said,  be,  as  counsel  in  the  case  at 
the  trial,  had  taken  the  objection  that  a  turnpike-ticket  was  a 
mere  pass  entitling  a  person  to  pass  with  his  horse  and  vehicle 
thim^  the  gates  mentioned  on  it,  and  that  it  was  not  a  receipt 
for  money;  but  on  looking  into  the  General  Turnpike  Act,  3 
Geo^  4,  a  126,  s.  37  (see  also  4  Geo.  4,  c.  95,  s.  28),  he  found  that 
the  objection  was  not  tenable,  for  turnpike  trustees  were  bound  to 
provide  tickets  denoting  ihe  payment  of  toU^  and  also  specifying 
the  gates  freed  by  such  payment  ana  entitling  the  person  pro- 
dudng  the  same  to  pass  through  the  gates  mentioned  without 
payiiig  any  further  toil 

nj  the  Court,  Conviction  affirmd. 


roil  XX. 
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COUKT  OP  CEIMINAL  APPEAL. 

May  3,  1862« 

Before  Eble,  C.J.>  Mabtin  and  Channell»  BB.»  and 
Blackburn  and  Keatino  JJ. 

Reg.  v.  Charles  SMiTH.(a) 

Forgery — Friendly  society^  Member — Banker's  poM-book — Entries  tf 
receipt  of  money. 

The  prisoner  was  the  treasurer^  and  also  a  member  of  an  unenroOed 
friendly  society^  and  it  was  his  duty  to  pay  moneys  received  into  the 
societ^s  bankers.  The  prisoner  produced  to  the  society  a  Jlctiiious 
book,  purporting  to  be  the  bank  pass-book,  containing  entries  purporting 
to'vofich  that  he  had  paid  certain  moneys  into  the  bank,  and  that  the  bank 
acknowledged  the  receipt  of  them,  which  book  did  not  truly  represent 
the  state  of  account.  The  prisoner  having  at  various  times  drawn  out 
moneys  which  he  had  appropriated  for  his  own  purpose,  the  jury  found 
the  prisoner  guilty  of  presenting  a  false  account  with  intent  to  obtain 
credit  for  having  paid  the  moneys  into  the  bank  with  a  view  to  obtain 
other  moneys  from  the  society  which  he  might  fraudulently  tq^propriaie 
to  his  own  use  : 

Held,  that  the  prisoner,  though  a  member  of  the  society,  might  properly 
be  convicted  of  uttering  a  forged  receipt  with  intent,  4rc. 

CASE  reserved  for  the  opinion  of  this  Court  by  Mellor,  J.  :— 
The  prisoner  was  tried  before  me  at  the  York  AssizeSi  for 
forgery  of  a  banker's  pass-book. 

The  indictment  contained  twelve  counts.  The  abstract  is  annexed* 
The  prisoner  was  the  treasurer  of  a  friendly  society,  called 
the  Society  of  the  Golden  Pleece.  It  was  not  enrolled  and  was 
a  mere  voluntary  society.  The  society  met  on  the  first  Saturday 
evening  in  every  month.  It  was  the  prisoner's  duty  to  receive 
the  contributions  of  the  members  of  the  society,  and  to  advance 
money  to  the  relieving  officers  for  the  sick  members,  and  to  pay 
in  the  meantime  into  the  West  Biding  Union  Bank  the  moneys 
which  he  had  received  at  the  meeting  of  the  society  in  his  own 
name  for  the  benefit  of  the  society. 

Accordingly  on  the  first  Saturday  in  November  1857,  he  re- 
<;eived  at  a  meeting  of  the  society  2021  to  pay  into  the  bank, 
and  on  the  first  Saturday  in  December  following,  the  prisoner 
being  present  at  a  meeting  of  the  society,  said  that  he  had  paid 
in,  and  produced  a  book  purporting  to  be  a  banker's  pass-book, 
in  order  to  vouch  to  the  society  that  the  sum  of  20/.  had  been 

(a)  Reported  bj  JoHV  Tflovnov,  Eeq^  Banister-at-Uw. 
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paid  to  the  said  West  Biding  Union  Bank,  and  the  book  so 
produced  was  looked  at  and  examined  by  tl^  members  of  the 
flociety  then  present.  >.  • 

At  subsequent  meetings  of  the  society  ihe  several  sums  of 
40L,  15L,  40L  .and  30L  were  paid  to  him  for  the  like  purpose, 
and  the  said  book,  purporting  to  be  the  banker's  pass-book,  was 
produced  by  the  prisoner,  and  shown  to  the  members  of  tn^e 
society  at  meetings  of  the  society,  to  vouch  the  payments  of  jfche 
•said  several  sums  into  the  bank. 

The  prisoner  continued  to  be  the  treasurer  of  the  society  unUl 
the  last  day  of  August  1861,  and  at  that  time  the  said  book, 
purnorting  to  be  the  said  pass-book,  represented  the  account  at 
thebanker's  as  follows: — 

Mr.  Charles  Smithy  Shepler,  in  aoooant  with  the  West  lUding  Union 
BankiDg  Company. 


Dr. 

lS59«Feb.  22              £    i.  d. 
Interest    np   to  that; 
time   2  16    0 

issy. 

Kov.  18,  Cash 

1858. 

Feb.  19,  Cash 

Aoff.  24.Ctsh 

Cr. 
£    «.  4. 
...    20    0    0 

...     40    0    0 
...     16    tf    0 

Dec.  22,  Cash 

...     40    0    0 

1869. 
Feb.  22.  Cash 

...     30 .  0    0 

Upon  a  new  treasurer  being  elected,  ah  investiflnition  took 
place,  and  it  then  appeared  that  the  book  which  uie  prisoner 
had  firom  time  to  time  produced  as  the  pass-book  of  the.  said 
banking  company  for  the  purpose  of  vouching  the  payments  of 
the  said  several  sums  into  the  bank  was  fictitious,  and  did  not 
truly  represent  the  state  of  the  account,  but  had  been  written 
by  the  prisoner's  desire  by  a  person  named  David  Smith,  who 
was  his  cousin,  whereas  the  genuine  pass-book  kept  between  the 
prisoner  and  the  banking  company  stated  the  account  as  follows: — 

Mr.  Charies  Smith,  Sheplej,  in  aoooant  with  the  West  Biding  Union 
Banlung  Company. 


Dr. 

1S69.  £  s.  d. 

May  31,  Cash ^...  20  0  0 

Jiuif  30,  BalsDce   ...  61  7  4 


Cr. 

l$67.                         £    9.  d. 

Nov.  is,  Cash 20  \0  O 

Deo.  31,  Inteiest 0    2  1 

20    2  1 
1858. 

Jane  30,  Interest 0    5  6^ 


20    7    7 

Dec.  23,  Cash; 40    0    0 

Dec  31,  Interest 0    5    S 


X81    7    4      I 


M  2 


eo  13   1 

1859. 

Fob.  22,  Cash 20    0    0 

Jane 30,  Interest 0  14    3 

£81    7  ^ 


Bno. 

9, 

IS6S. 
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It  further  appeared  that  the  above  aocoant  truly  repreeeBteJP 

aH  the  sums  whieh  the  prisoner  had  paid  into  the  said  banl^  bat 

that  the  actual  balauce  in  the  bank  when  the  new  treasurer  was^ 

^^       elected  was  SL  Is.  lid.  and  no  more,  the  account  having  been 

rwfmy       reduced  to  that  sum  by  the  prisoner  drawins^  out  at  various 

Awii«f^«     times  sums  of  money  whidi  he  had  appropriated  for  his  own^ 

purposes. 

It  was  objected  on  the  part  of  the  prisoner  that  this  was  a* 
mere  voluntary  association^  that  the  prisoner  was  interested  in^ 
the  moneys^  and  that  inasmuch  as  the  book  which  he  presented 
stated  the  sums  which  he  had  received,  the  mere  misrepresentationi 
of  the  true  state  of  the  account  between  him  and  the  bank  was  no* 
offence* 

I  declined  to  stop  the  case,  but  told  the  jury  that  if  they  were 
of  opinion  that  the  prisoner  presented  a  false  account  to  tha* 
members  at  the  meeting  of  the  society  with  intent  thereby  to 
obtain  credit  for  having  duly  paid  into  the  bank  the  various 
sums  which  he  had  received  and  to  be  continued  in  his  office  of 
treasurer,  with  a  view  to  obtain  other  moneys  from  the  society 
which  he  might  fraudulently  appropriate  to  his  own  use,  to  find< 
him  guilty. 

The  jury  found  him  guilty,  and  I  postponed  the  judgment^ 
and  discharged  the  prisoner  upon  recognizance  to  appear  when? 
called  upon. 

I  request  the  opinion  of  the  Court  of  Criminal  Appeal  whether- 
the  prisoner  was  rightly  convicted. 

John  Mellob. 
Indictment. 

First  count— That  Charles  Smith,  on  the  5th  March,  1859^ 
did  forge  and  counterfeit  a  certain  writing  in  the  words  and» 
figures  following : — 

Mr.  Charles  Smith*  Shsplej,  in  aooovnt  wtlh  the  Wsst  RidiDg  Uakm 
Bankiag  Conpany. 


Dr. 

1859*  £    9-   d. 

Feb.  23,  iBternt  up 
to  thfti  tUas  - 3  lii    0 


Cf, 

1857.  £  9.  d: 

Nov.  18,  Cash 20  0  O? 

1858. 

Feb.  19,  CMb 40  0  O 

Aug.  34,  Cash 15  0  O- 

Deo.  33,  Cash 40  0  O 

1859. 

Feb.  23,  Cash 90  0  0> 

with  intent  to  defraud. 

Second  count — With  uttering  the  said  foiged  writing  witk 
intent  to  detraud. 

Third  count. — ^Did  fo^  a  certain  wriUns  purporting  to  be  the* 
pass-book  between  the  West  Biding  Union  Banlang  Company  and 
the  said  Charles  Smith,  with  intent  to  defraud. 

Fourth  count.— Did  utter  a  foi^^ed  pass-book^  with  intent  to 
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Fifth  count. — ^Did  forge  a  certain  other  writing,  purporting  to 
4>e  the  pass-book  between  the  West  Biding  Union  Banking  Com- 
jMuiy,  at  Huddersfield,  and  the  said  Charles  Smith,  with  intent  to 
Klefraud. 

Sixth  count. — ^Did  utter  a  forged  pass-book  between  the  West 
lUding  Union  Banking  Company,  at  Huddersfield,  and  the  said 
Charles  Smith,  with  intent  to  defraud. 

Sevendi  count — Did  foi^e  a  certain  other  writing,  purporting 
to  be  a  bank  pass-book,  with  intent  to  defraud. 

Eighth  count. — ^Did  utter  a  forged  pass-book,  with  intent,  &c. 

Ninth  count. — ^Did,  on  the  4th  September,  1858,  utter  a  forged 
g[Mi8B-book,  with  intent,  &c. 

Tenth  count — ^Did,  on  the  1st  January,  1859,  utter  a  forged 
bank  pass-book,  with  intent,  &c 

Eleventh  count — ^Did,  on  the  5th  March,  1859,  utter  a  certain 
forged  bank  pass-book,  with  intent,  &c. 

Twelfth  count — Did,  on  the  said  5th  March,  1859,  utter  a 
forged  receipt  for  money,  with  intent  to  defraud,  against  the 
statute  and  against  the  peace. 

Ko  counsel  appeared  to  ai^e  on  either  side. 

Eble,  C.  J. — In  this  case  the  prisoner  was  indicted  for  forging  and 
uttering  a  certain  writing,  purporting  to  be  a  bank  pass-book,  with 
intent  to  defraud.  There  were  various  counts  in  the  indictment ;  and 
ithe  question  is,  whether  that  is  the  subject  of  forgery.  The  case 
of  Bex  V.  Harrison  (1  Leach  C.  C.  180),  is  in  point  In  that  case 
fthe  Judges  were  of  opinion  that  an  entry  in  a  banker's  pass-book 
was  an  accountable  receipt,  within  the  7  Geo.  2,  c.  22.  The  con- 
tviotion  will  therefore  beaf&rmed. 

The  rest  of  the  Coubt  concurring, 

Ccnvietiifn  affirmed* 


Rbo. 

Smitvi, 

iscs: 

Forifety — 
Jianker'f 
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COURT  OF  CRIMINAL  APPEAL. 

May  3,  1862. 

(Before  £ble»  C.J.,  Martin  and  Chankell»  BB.,  and^ 
Blackbubn  and  Eeatinq^  J  J. 

.Rbg.  v.  William  MooDT.(a) 

Forgery^^Satniigt  bank  book — Entries. 

The  prisoner  was  the  paid  secretary  of  an  unenroUod  friendly  society^  of 
which  his  wife  weu  a  member.  The  prisoner  delivered  to  the  society  a 
booh  on  which  was  indorsed  ''  Savings  Banhy  NeW'Street^  Hudders- 
field,"*  and  in  which  was  an  entry^  "  1856,  Oct.  30,  received  40V  It 
was  proved  that  the  entry  was  a  forgery^  and  thai  the  money  had  not- 
been  paid  into  the  savings  bank.  The  jury  having  found  tha{  the 
prisoner  was  gtnlty  of  knowingly  uttering  with  intent  to  deceive  the 
society^  and  that  he  had,  infact^  defrauded  it,  it  was  chjected  for  the- 
prisoner  that  being  the  husband  of  a  member,  he  was  a  part  ownery 
and  could  not  be  made  criminally  liable  for  defrauding  his  co^ownersi 
and  also,  that  the  document  was  not  the  subject  of  forgery : 

HM,  t/iat  both  objections  were  untenable,  and  that  the  conviction  was 
right. 

CASE  reserved  for  the  opinion  of  this  Court  at  the  Yorkshire 
Spring  Assizes,  1862: — 
The  prisoner  was  tried  at  the  last  assizes  for  the  county  of 
York,  before  me,  one  of  the  Counsel  named  in  the  commission. 

The  first  count  of  the  indictment  charged  that  the  prisoner 
feloniously  forged  a  certain  writing,  in  the  words  and  figures 
following: — 

**  Savings  Bank, 

*^  New-street,  Huddersfield. 
"  1855,  October  30,  received  40/." 
with  intent  to  defiraud,  agunst  the  form  of  the  statute. 

The  second  count  charged  the  prisoner  with  uttering  the  said 
writing  knowing  it  to  be  forged,  against  the  form  of  the  statute. 

The  third  count  charged  the  prisoner  with  forging  an  account* 
able  receipt  for  money,  against  the  form  of  the  statute. 

The  fourth  count  charged  the  prisoner  with  uttering  a  forged 
writing,  purporting  to  be  an  accountable  receipt  for  money,  know* 
ing  it  to  DC  forged,  against  the  form  of  the  statute. 

The  fifth  count  charged  the  prisoner  with  forging  an  acquittatice 
and  receipt  for  money,  against  the  form  of  the  statute. 

(a)  Reported  bj  J.  TiiOMraov,  Eeq.,  Barritter-at-Lair. 
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The  sixth  count  charred  the  prisoner  with  uttering*  knowing  it        R^o- 
to  be  forced,  a  certain  forged  writing,  purporting  to  be  an  acquit-      hoobt. 
tance  and  receipt  for  money,  against  the  form  of  the  statute  and       .^—  ' 
agunst  the  peace,  Ac  ^^^ 

The  counsel  for  the  prosecution  in  stating  the  case  abandoned    Forgm-^ 
the  counts  for  fbrgcfry.  aaomgM 

Evidence  was  given  that  there  was,  before  the  month  of  October    l>onkimk. 
1855,  and  still  is,  at  Kirkeaton,  in  Yorkshire,  a  society,  supported 
by  monthly  payments,  for  the  relief  of  sick,  and  burial  of  deceased 
members,  called  the  Society  of  Andent  Shepherdesses. 

Of  this  society  the  wife  of  the  prisoner  was,  before  the  month  of 
October  1855,  and  until  recently  continued  to  be,  a  member. 

The  prisoner  was,  in  September  1855,  and  from  that  time  until 
November  1861,  the  paid  secretary  of  the  society. 

At  a  meeting  of  the  society  held  in  the  month  of  October  1855, 
he  was  directed  by  the  society  to  pay  into  the  Huddersfield 
Savings  Bank,  for  the  society,  a  sum  of  40JL,  which  was  at  the 
time  given  him  for  that  purpose. 

At  the  then  next  meeting  of  the  society,  which  was  held  either 
one  or  two  months  after  the  meeting  in  October  1855,  and  at 
which  from  twenty  to  thirty  members  of  the  society  were  present^ 
the  prisoner  delivered  to  the  society  a  book,  on  which  was  indorsed 
the  words  ^  Savings  Bank,  New-street,  Huddersfield ;"  and 
on  the  first  page  of  which  was  written,  ^^  1855,  October  30,  re- 
ceived 40^ 

When  the  prisoner  delivered  the  book  he  said,  **  That  is  the 
book  belonging  the  money." 

The  book  was  put  into  the  society's  box,  and  not  taken  out 
agun  until  October  liBBl. 

The  actuaiT  of  the  Huddersfield  Savings  Bank  proved  that 
neither  the  indorsement  nor  the  entry  was  in  the  handwriting  of 
himself,  or  of  any  person  employed  at  the  bank.  It  was  also 
proved  that  if  the  money  had  been  paid  into  the  bank  on  the  30th 
October,  1855,and  had  remained  in  it  until  the  30th  October,  1861, 
interest  would  have  been  allowed  thereon,  amounting  to  more 
than  122.  \0s. 

Prisoner  continued  to  receive  his  salary  from  the  society  until 
25th  November,  1861,  but  did  not,  after  receiving  the  40/.,  receive 
any  other  money  belonging  to  the  societjr. 

The  fact  that  the  40/.  had  not  been  paid  into  the  savings  bank 
was  not  discovered  until  November  1861. 

The  prisoner  did  not  at  any  time  pay  any  money  into  the 
savings  bank  to  the  credit  of  the  society,  but  on  the  6th  October, 
1860,  he  paid  107.  into  the  savings  bank  to  his  own  credit. 

The  counsel  for  the  prisoner  did  not  deny  that  the  indorsement 
and  entry  were  forged,  but  he  objected : — Ist.  That  the  prisoner, 
being  at  the  time  when  he  uttered  the  forged  writing,  the  nusband 
of  one  of  the  members  of  the  society,  was  ^rt  owner  of  the 
money  obtained,  and  could  not  be  made  criminally  liable  for  any 
dd&auding  of  his  co-owners,  the  society  not  being  enrolled  under 
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BMk        the  proviaiions  of  any  Act  of  Parliament    2Bd*   That  the  pri- 
MooDT.      BO°^^  having  received  the  40L  before  he  uttered   the   foiged 

'      writing,  there  was  no  evidence  of  any  uttering  with  intent  t^ 

1868.       defraud.      3rd.    That    the    writing   was  not  a  document,  the 
uttering  of  which,  aaeuming  it  to  have  been  forged,  and  asemn* 
^ii^      ing  that  the  prisoner  at  the  time  he  uttered  it  knew  that  it  waa 
htmk  hook,    foiged,  woulu  suDDort  any  Of  the  counts  of  the  indictment. 

I  overruled  all  the  objections,  subject  to  the  opinion  of  tlie 
Judges  on  a  case. 
I  asked  the  Jury  :— 

1.  Whether  the  prisoner  uttered  the  writing  upon  and  in  the 
book,  knowing  it  be  forged,  in  order  to  induce  the  members  of 
the  society  to  believe  that  he  had  paid  the  money  into  the  bank? 
If  so,  ^ 

2.  Did  he  do  this  for  the  purpose  of  being  continued  in  his 
office  of  secretary,  and  thereby  obtaining  further  moneys?  and 

3.  Was  the  society  in  fact  defrauded  by  his  uttering  the 
forged  writing? 

The  Jury  answered  all  the  questions  in  the  affirmative,  and 
found  the  prisoner  guilty  on  the  counts  for  uttering,  and  not 
guilty  on  the  counts  tor  forging. 

I  postponed  the  judgment. 

The  question  on  which  I  beg  the  opinion  of  the  Judges  is : — 

Ought  the  prisoner  to  have  been  acquitted  on  the  objections 
taken  by  his  counsel,  or  any  of  them?  If  he  ought,  then  the 
verdict  of  guilty  is  to  be  set  aside,  and  a  verdict  of  not  guilty  on 
the  whole  indictment  entered,  otherwise  the  verdict  is  to  stand. 

J.  MoNE. 

No  counsel  appeared  to  argue  on  either  side. 

Erle,  C.  J. — ^This  is  substantially  the  same  point  as  in  the 
case  of  Beff.  v.  Charles  Smith  (see  supra),  and  we  give  the  same 
judgment  The  circumstances  are  very  analogous  in  this  case, 
which  was  reserved  by  Mr.  Monk.  Another  objection  was 
taken,  which  we  think  untenable,  viz.,  that  the  prisoner  was 
jointly  interested  with  the  other  members  in  the  funds  of  the 
society.  In  this  case  it  was  a  forgery  that  would  defraud  the 
whole  of  the  membera  of  the  company.  This  conviction  will^ 
therefore  be  affirmed. 

Martin,  B,— I  am  of  the  same  opinion.  The  forgery  in  this 
dtse  would  also  defraud  the  banker,  who  would  be  rendered 
liable  for  acting  upon  it.  The  very  meaning  of  an  entry  a£  the 
receipt  of  money  in  the  banker's  pass-book  is,  that  the  banker 
has  received  the  money  so  entered,  and  binds  himself  thereby  to 
be  accountable  to  the  depositor  for  it.  ^^^7  ^>  ^^^  ^hat  an 
accountable  receipt?    The  conviction  must  be  amrmed. 

The  rest  of  the  Court  concurring^ 

Omviciian  affirmed. 
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COURT  OF  QUEEN'S  BENCH. 
FAruary  14,  1862. 
(Before  Wightman  and  Cromftok,  JJ.) 

Parkeb  t;.  GB£EN.(a) 

PmbSe-howe — Pertnitting  persons  of  bad  character  to  assemble  therein — 
Licence— fVitness— 9  Geo.  4,  c.  61— 1 4  4^  15  Vict.  c.  99. 

Twemtjf'four  prostitutes  and  fifty  men  remained  at  the  bar  qfa  pubUc- 
house  for  an  hour  or  more.  The  women  tpere  disorderly^  and  some  of 
them  swearing.  At  a  later  hour  the  same  evening  fifty  prostitutes  and 
sixty  men  were  there^  some  of  the  prostitutes  being  the  same  as  were 
there  at  the  earlier  part  of  the  evening.  Several  of  the  same  prostitutes 
were  proved  to  have  been  in  the  same  house  on  other  evenings,  7he 
drfendant  was  present  on  these  occasions  : 

Seldj  that  this  was  sufficient  evidence  of  knowingly  permitting  and 
suffering  persons  of  notoriotisly  bad  chf/racter  to  assemble  and  meet 
together  in  the  house^  contrary  to  the  Excise  licence  granted  wkder 
9  Geo,  4,  c.  61  : 

Heldy  eUso,  that  an  information  for  such  offence  was  a  criminal  pro- 
eeedingy  and  that  the  defendant  was  not  admissible  as  a  witness  upon 
the  hearing  of  it, 

CASE  stated  under  the  20  &  21  Vict  c.  43. 
At  a  petty  eessions,  holden  at  the  Guildhall,  Plymouth,  on 
the  16th  May,  1861,  an  informntion  preferred  by  Thomas  Green,  an 
inspector  of  police  for  the  said  borough  (the  respondent)  against 
J^ohn  Parker  (the  appellant),  under  the  21st  section  of  9  Geo.  4, 
c  61,  chaining  that  the  said  John  Parker,  on  the  13th  May,  1861^ 
at  the  borough  aforesaid,  being  a  person  duly  licensed  to  sell 
-excisable  liquors  by  retail,  in  his  house  and  premises  there  situate, 
4id  unlawfully  and  knowingly  permit  and  suffer  divers  persons  of 
notoriously  bad  character  to  meet  and  assemble  together  in  his 
«ud  house  and  premises,  against  the  tenor  of  his  licence  and  con- 
trary to  the  form  of  the  statute,  came  on  for  hearing  before  us,  the 
undersigned,  being  two  justices,  &c.,  and  upon  such  hearing  the 
appellant  was  duly  convicted,  and  we  adjudged  him  guilty  as  of  a 
first  offence  against  the  provisions  of  the  said  Act,  9  Geo.  4^  e»  61, 
Telative  to  the  maintenance  of  good  order  and  rule,  and  to  forfeit 
and  pay  the  sum  of  5L  and  I6s,  for  costs,  and  in  default  of  payment 
4ind  snffident  distress  we  adjudged    the  said  appellant  to  be. 

(a)  Sipoited  Ij  Joim  Thomfsok,  Esq.,  Barristor-at-Lan . 
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rAiucER  imprisoned  in  the  gaol  of  Plymouth  aforesaid  for  one  calendar 

Gkbkx  nionth,  unless  the  said  several  sums,  and  all  costs  and  charges  of 

the  said  distress,  should  be  sooner  paid.     And  the  appellant  being 

1862.  dissatisfied^  &C.9  we  do  hereby  sign  and  state  the  following 

Criminal  CASE. 

proceeding'-  At  the  general  annual  licensing  meeting  for  the  said  borough  of 
WHntw,  Plymouth,  held  on  the  1 5th  ^ptember,  1860,  a  licence  wa» 
granted  to  the  appellant  to  authorise  and  empower  him  to  keep 
an  inn,  alehouse,  or  victualling-house  at  the  sign  of  the  Queen's 
Hotel,  situate  in  George-street,  in  the  said,  borough  of  Plymouth, 
which  is  one  of  the  most  public  thoroughfares  in  the  said  borough,, 
and  by  the  said  licence  (which  is  in  the  form  prescribed  by  the 
^aid  Act  9  Geo.  4,  c.  61)  it  is  provided,  amongst  other  things,  that 
the  appellant  do  not  knowingly  permit  or  suffer  persons  of  noto* 
riously  bad  character  to  assemble  and  meet  together  therein,  which 
licence  was  to  continue  in  force  from  the  loSi  October  then  next 
until  the  10th  October  then  next  following. 

Three  police  constables  of  the  said  borough  of  Plymouth  were 
then  examined,  and  the  following  is  the  whole  of  the  evidence 
adduced  before  the  said  justices,  on  the  hearing  and  determination 
of  the  said  information  on  behalf  of  the  respondent. 

John  Julian  having  been  duty  sworn,  stated  as  follows  :•— I  am 
one  of  the  police  officers  of  this  borough.  I  know  the  defendant ; 
he  is  a  licensed  victualler  and  keeps  the  Queen*s  Hotel  in  George-* 
street  in  this  borough ;  he  has  kept  it  upwards  of  eight  or  nine 
months.  On  the  13th  instant  I  visited  his  house  with  Daw  and 
Elson  about  ten  at  night.  I  went  into  the  bar  through  the  door 
nearest  to  Mr.  Willmott's.  We  all  three  went  in  the  same  way 
together.  I  found  twenty-four  prostitutes  and  fifty  men  in  the 
bar.  The  prostitutes  were  very  disorderly,  some  of  them  swearings 
and  one  of  them  had  been  drinking  and  was  very  much  excited* 
I  was  acquainted  with  the  faces  of  the  women.  I  haye  seen  them 
walking  the  streets  with  different  men  at  different  hours  of  the 
night,  and  I  also  knew  they  lived  at  brothels.  We  remained  ia 
the  bar  five  or  ten  minutes  and  then  left,  as  before  stated.  We 
left  Elson  outside  the  door,  and  Daw  and  myself  went  away. 
Elson  was  standing  between  the  two  front  doors  to  the  bar.     The 

fentlemen  go  in  at  the  lower  door,  and  the  women  at  the  front. 
>aw  and  myself  remained  away  about  an  hour,  and  then  returned 
to  the  Queen's  Hotel.  I  saw  Elson  standing  just  where  we  had 
left  him.  We  had  some  conversation  with  lillson  and  then  went 
into  the  bar  again.  I  then  counted  thirty  prostitutes,  fourteen  of 
whom  were  there  on  my  first  visit  at  ten  o'clock,  and  sixty  men.. 
The  women  and  men  were  mixed  together,  laughing,  talking,  and 
drinking;  I  saw  no  eating.  They  were  rather  closely  packed 
together,  and  there  was  rather  more  than  less  than  ninety  persons*. 
We  remained  in  the  room  from  five  to  ten  minutes,  and  we  all  three 
left.  Elson  remained  outside  between  defendant's  two  doors  aa 
before;  Daw  and  myself  left  and  returned  at  11.45.  We  saw 
Elson  just  where  we  had  left  him.     We  did  not  go  into  the  bar> 
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hni  remained  outside  with  Elson  till  twelve  o'clock,  and  at  that     Pabkr» 
time  and  within  fifteen  minutes  before  I  saw  sixteen  of  the  women      gukkm. 

come  out,  whom  I  saw  in  the  bar  at  eleven  o'clock.     There  is  a       

large  counter  round  the  bar.     They  stood  outside  the  counter;       ^^ 
there  are  no  chairs  or  seats  in  the  bar  outside  the  counter.     The      crmmat 
defendant  was  in  the  bar  on  each  of  my  visits.     On  the  Saturday  proceedintf-^ 
night  previous  and  on  other  occasions  within  these  last  two      Wi^ntit^ 
months  I  had  seen  these  women  in  the  same  bar  in  the  defendant's 
presence. 

Two  other  policemen  corroborated  the  above  evidence. 

The  attorney  for  the  appellant,  after  tendering  the  appellant  as 
a  witness,  and  his  evidence  being  rejected,  addressed  the  bench  on 
hia  behalf,  and  in  the  course  of  his  address  took  the  following 
objections: — 

1.  That  there  was  no  evidence  upon  which  we,  the  justices, 
could  convict  the  appellant  of  having  knowingly  permitted  or  suf- 
fered persons  of  notoriously  bad  characters  to  assemble  and  meet 
together  in  the  said  house. 

2.  That  prostitutes  were  not  persons  of  notoriously  bad  charac- 
ter within  the  meaning  of  the  licence  granted  to  the  appellant. 

3.  That  there  was  no  evidence  that  they  assembled,  or  met,  or 
were  there  for  any  other  purpose  than  for  refreshment. 

4.  That  evidence  of  what  took  place  at  the  appellant's  house 
on  any  other  previous  occasions,  was  improperly  received  and  ought 
to  have  been  rejected. 

Having  heard  and  considered  the  said  case,  we  are  of  opinion 
and  find  that  the  appellant  keeps  the  said  dwelling-house  under 
the  licence  before  stated.  We  also  find  that  on  the  night  in 
question,  viz.,  18th  May,  1861,  fourteen  prostitutes  did  meet  and 
assemble  together  in  the  appellant's  house,  together  with  a  number 
of  men.  We  also  find  that  the  appellant  knew  the  women  were 
prostitutes,  and  that  he  knowingly  permitted  and  suffered  them  to 
assemble  and  meet'  together  in  his  house.  We  further  find  that 
the  prostitutes  remained  in  the  appellant's  house  longer  than  was 
necessary  for  taking  refreshment,  and  that  they  assembled  and  met 
there  for  the  purposes  connected  with  their  vocations  as  prosti- 
tutes. And  we  are  of  opinion  and  find  that  they  are  persons  of 
notoriously  bad  character  within  the  meaning  of  the  appellant's 
licence.  We  received  the  evidence  that  the  same  prostitutes,  or 
some  of  them,  who  met  at  the  appellant's  house  on  the  13th  May 
had  been  seen  in  his  house  on  previous  occasions,  on  the  ground 
that  it  tended  to  prove  the  appellant's  guilty  knowledge  of  the 
bad  character  of  the  persons  there  on  the  ni^ht  in  question. 

We  unanimously  gave  judgment  against  the  appellant  as  before 
stated.  And  hereupon  we  request  the  judgment  of  the  Court  of 
Queen's  Bench  whether  our  determination  upon  the  facts  and 
grounds  previously  stated,  is  or  is  not  erroneous  in  point  of  law» 
or  what  further  should  be  done  in  the  premises. 

W.  LuscoBiB,  Mayor. 

David  Deaby. 
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Parkbr  WeUby  in  sapport  of  the  oonyiction. — The  appellant  was  licensed 

Orern.      ^^  ^^^P  ^^  ^^  ^°^  victaalHng-house,  under  9  Geo.  4,  c  61,  and  the 

'      licence  empowered  him  to  sell  by  retail  excisable  liquors,  and  to 

1862.  permit  the  same  to  be  drunk  or  consumed  on  his  premises,  ^'pro- 
CrMud  vided  that  he  (among  other  things)  do  not  knowingly  permit  or 
^roeeet&tff-^  suffer  pcrsous  of  notoriously  bad  character  to  assemble  and  meet 
ifknest,  together  therein."  Sect,  21  imposes  penalties  on  persons  convicted 
of  **  any  offence  against  the  tenor  of  the  licence.'*  Under  this 
section  the  appellant  was  fined  5L,  for  permitting  persons  of  noto- 
riously bad  cnaracter  to  meet  and  assemble  in  his  house.  In  sup- 
port of  the  information  it  was  proved  that,  on  one  occasion,  at  ten 
p.m.9  twenty-four  prostitutes  and  fifty  men  were  in  the  bar,  the 
women  very  disorderly  and  swearing,  and  at  eleven  p.m.,  the 
same  night,  there  were  thirty  prostitutes  and  sixty  men,  and  they 
remainecl  there  some  time,  much  longer  than  necessary  for  the 
purpose  of  taking  refreshment.  [Ceompton,  J. — In  R^.  v. 
Oddy  (2  Den.  C.  C,  5  Cox  Crim.  Cas.  210),  it  was  held,  that,  upon  a 
charge  of  feloniously  receiving  stolen  goods,  the  possession  of 
other  stolen  goods  not  connedted  with  the  immediate  charge  is  not 
admissible  as  evidence  of  guilty  knowledge.  So  here  it  is  no  more 
than  evidence  of  bad  character  that  the  afmellant  had  been  guilty 
of  a  similar  offence  a  few  days  before.]^  No:  this  case  goes 
further ;  it  was  proved  that  the  same  prostitutes,  or  some  of  them, 
were  present  on  both  occasions.  As  to  the  second  point,  the 
appellant  was  rightly  excluded  from  being  a  witness.  This  was 
decided  in  Cattell  v.  Ireson  (27  L.  J.  167,  M.  C),  wliere  it  was  held 
that  the  defendant  was  not  an  admissible  witness  on  an  information 
for  unlawfully  using  engines  for  the  purpose  of  taking  game,  under 
1  &  2  Will.  4,  c  32,  8.  23. 

Lopez  for  the  appellant. — Prostitutes  are  not  persons  of  noto- 
riously bad  character  within  the  meaning  of  the  licence.  The 
provision  was  pointed  at  thieves  and  persons  of  criminally  bad 
character.  In  Greig  v.  Bendino  (27  L.  J.  294,  M.  C),  this  Court 
held  that  a  magistrate  was  not  bound  to  convict  a  person  of  keep- 
ing a  disorderly  house  on  evidence  that  twenty  prostitutes  and  a 
number  of  men  were  in  the  house  together  for  some  time  after  he 
had  been  warned,  and  knew  that  the  women  were  prostitutes. 
[WiOHTMAK,  J. — The  enactment  is  not  to  be  held  to  be  a  denial 
of  provisions  or  refreshment  to  persons  of  that  class,  but  to  prevent 
them  assembling  together.!  A  meeting  and  assembling  together 
implies  a  common  design ;  nere  there  was  no  evidence  of  anything 
of  the  kind.  As  to  the  second  point :  the  appellant  ought  to  have 
been  admitted  as  a  witness  under  the  14  &  15  Vict,  c  99.  This 
information  was  not  a  criminal  proceeding.  The  offence  was  only 
a  breach  of  a  condition  in  the  licence ;  it  was  not  made  an  offence 
by  direct  enactment.  In  bastardy  and  fiscal  cases  the  defendai^ 
is  admissible :  {The  Attomey-General  v.  Radloff,  10  Ex.  84;  L^g 
V.  Pardoey  9  C.  B.,  N.  S.,  298.)^  ^ 

WiGHTMAN,  J. — I  am  of  opinion  that  the  conviction  ought  to 
be  a£Srmed.    The  evidence  before  the  magistrates  was,  in  my 
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jnd^ent,  sufficient  to  make  out  the  case.    The  oulj  point  on     Pabku 
which  there  could  be  any  doubt  is  the  last  one.    This  appears  to         *• 
me  to  be  a  criminal  proceeding  within  the  14  &  15  Vict.  c.  99.  *"*' 

On  sect.  21  of  9  Geo.  4,  c.  61,  it  seems  clearly  a  criminal  offence.       1862. 
It  says :  "  Any  person  licensed  under  this  Act  who  shall  be  con-       'TT 
Ticted  of  any  <^ence  against  the  tenor  of  the  licence  to  him  p^^!^l^ 
granted  shall  be  adjudged  to  be  guilty  of  a  first  offence  against      wunem. 
the  proyisions  of  this  Act  relatiye  to  the  maintenance  of  good 
order  and  rule,"  and  for  that  the  punishment  is  a  fine ;  and  in  a 
later  part  of  the  satne  section  it  is  enacted  that  ^'if  proof  shall  be 
adduced  to  the  satisfaction  of  the  justices  that  such  person  so 
ehaiged  is  guilty  of  the  offence  with  which  he  is  so  charged,  such 
person  shall  be  adjudged  to  be  guilty  of  a  third  offence  against  the 
proyisions  of  this  Act,  and  to  pay  a  fine."    It  seems  to  me  clearly 
to  be  a  criminal  offence,  and  I  therefore  think  the  public-house 
keeper  was  properly  excluded  from  bein^  a  witness.    It  would  be 
going  too  far  to  hold,  as  suggested  by  my  orother  Crompton  during 
die  aigument,  that  the  defendant  might  be  compellable  to  prove 
the  information  against  himself. 

CftOMPTON,  J. — I  am  of  the  same  opinion.  As  to  the  admissi- 
bility of  the  evidence  of  what  took  place  on  a  former  occasion  at 
tfie  appellant's  house,  I  had  some  doubt ;  but  Mr.  Welsby  removed 
that  doobt.  I  think  there  was  some  slight  evidence  of  knowledge 
that  the  women  were  prostitutes  and  of  notorious  bad  character. 
As  to  the  other  point,  I  am  clearly  of  opinion  that  the  magistrates 
were  right  in  refusing  to  admit  the  appellant  as  a  witness.  I  do 
not  mean  to  say  that  punishment  is  necessary  to  make  it  a  criminal 
Noceedin^.  This  was  a  criminal  and  not  a  civil  proceeding. 
Bastardy  nas  been  treated  as  a  civil  proceeding,  and  so  when  a 
remedy  has  been  given  to  the  party  aggrieved.  This,  however,  is 
an  offence  against  public  order.  In  the  AUomey^General  v.  Bcuiloff 
H  was  an  information  at  the  suit  of  the  Crown  for  excise  penalties. 
Li  the  present  case  the  convicted  person  is  to  be  punished  for  the 
aike  of  the  puUie^  according  to  the  maguitude  of  the  offence* 

Conviction  affirmed* 
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COURT  OF  QUEEN'S  BENCH. 
Jpra  24y  1662. 

(Before  Cockbubn,  C.J.,  Croicpton,  J.,  aud 
Blackburn,  J*) 

Beg.  v.  The  United  Kingdom  Electric  Telegraph. 
Company  (Limited.)  (a) 

Hightoay — Nuisance-^X^legraph  posts. 

On  an  indictmeni  for  a  nuisance  in  obstructing  a  highway  by  erecting 
telegraph  posts  upon  it^  the  judge  directed  the  jury^-firsty  that  in  tk^ 
case  of  an  ordinary  highway^  although  ii  may  be  of  a  varying  and 
unequal  widths  running  between  fences  one  on  each  side,  the  right  of 
passage  or  way,  prima  facie^  and  unless  there  be  evidence  to  the  contrary f 
extends  to  the  whole  space  between  the  fences,  and  the  public  are  entitled 
to  the  use  of  the  entire  of  it  as  the  highway,  and  are  not  confined  to  the 
part  which  may  be  metalled  or  kept  in  order  for  the  more  convenient 
use  of  carriages  ;  secondly,  that  a  permanent  obstruction  erected  on  a 
highway,  placed  there  without  lawful  excuse,  which  renders  the  way 
less  commodious  to  the  public,  is  an  unlawful  act  and  a  nuisance  at 
common  law,  and  that  if  the  jury  believed  that  tlic  defendants  plaeedy 
Jor  the  purpose  of  profit  to  themselves,  posts,  with  the  object  and  inten^ 
tion  of  keeping  them  permanently  there,  in  order  to  mahi  a  telegraphic 
^communication  between  distant  places,  and  did  permanently  keep  them 
there,  and  the  posts  were  of  such  size,  dimensions,  and  solidity  as  Up 
obstruct  and  prevent  the  passage  of  carriages  and  horses,  or  foot 
j)assengers,  upon  the  parts  of  the  highway  where  they  stood,  the  jury 
ought  to  find  the  defendants  guilty,  and  that  the  circumstances  that 
the  posts  were  not  placed  upon  the  hard  or  metalled  part  of  the 
highway  or  upon  a  footpath  artificially  formed  upon  it,  or  that  the 
jury  might  think  thcU  sufficient  space  for  the  pubUc  traffic  remained, 
are  immcUerial  circumstances  as  regards  the  legal  right,  and  do  not 
affect  thejright  of  the  Crown  to  the  verdict: 

Held,  tfiat  these  directions  were  right 

INDICTMENT  for  the  obstruction  of  a  highwajr  by  the  erection 
of  telegraph  posts  thereon,  removed  into  this  court  bj  cer- 
^rarif  and  tried  at  the  last  Aylesburj  Assizes  before  Martin^  B. 

<o)  Reported  by  John  THOacpao:i!ri  Rsq-i  Barmtcr-at-Ltw. 
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The  fint  eomit  of  the  indictment  chaiged  the  defmdants  with 
dig<^iig  up  and  removing,  and  misplacing  and  digging  holes  in  the 
footway  on  the  south  aide  of  the  tarnpike-road  from  Beaconsfield 
to  the  river  Colne,  and  erecting  and  placing  posts,  with  wires 
iastened  to  both  sides  of  the  posts,  upon  the  said  footway,  and 
continuing  the  same,  and  thereby  obstructing  and  incumbering 
the  highway. 

The  second  count  charged  the  defendants  with  obstructing  and 
incumbering  High- street,  in  the  town  of  Beaconsfield,  in  a  similar 
way. 

The  other  counts  charged  similar,  obstructions  to  highways  in 
other  and  different  parts  of  the  county — in  the  parishes  of  Denham, 
Iver,  Chalfont|  St.  Peter's,  Beaconsfield,  Wooburn,  and  Chipping 
Wycombe. 

The  defendants  pleaded  not  guilty. 

It  appeared  at  the  trial  that  the  telegraph  posts  in  question 
were  in  all  cases  erected  with  the  assent  of  the  authorities  who 
were  the  immediate  guardians  of  the  highway,  and  in  some 
instances  were  erected  on  the  highway,  but  in  most  casss  upon 
the  strips  of  land  by  the  side  thereof,  and  in  some  cases  in  spots 
where  such  adjacent  strips  were  so  broken  up  or  covered  with 
briars  as  to  be  practically  impassable.  After  a  good  deal  of 
eridence  had  been  given  on  behalf  of  the  prosecution,  Martin,  B., 
told  the  counsel  that  he  should  direct  the  jurv  as  follows: — 

1.  In  the  case  of  an  ordinary  highway  (although  it  may  be  of 
a  varying  and  unequal  width)  running  between  fences,  one  on 
each  side,  the  right  of  passage  or  way  primd  facie,  and  unless 
there  be  evidence  to  the  contrary,  extenaed  to  the  whole  space 
between  the  fences,  and  the  public  are  entitled  to  the  use  of  the 
entire  of  it  as  a  highway,  and  are  not  to  be  confined  to  the  part 
which  may  be  metalled  or  kept  in  repair  for  the  more  convenient 
use  of  carriages  or  foot  passengers.  2.  That  a  permanent  obstruc- 
tion erected  on  a  highway,  and  placed  there  without  lawful 
authority,  which  renders  the  way  less  commodious  than  before  to 
the  public,  is  an  unlawful  act,  and  a  public  nuisance  at  common 
law;  and  that  if  the  jury, believed  that  the  defendants  placed,  for 
the  purpose  of  profit  to  themselves,  ppsts,  with  the  object  and 
intention  of  keeping  tKem  permanently  there  in  order  to  make  a 
telegraphic  communication  between  distant  places,  and  did  per- 
manently keep  them  there,  and  the  posts  were  of  such  size, 
dimensions  and  solidity  as  to  obstruct  and  prevent  the  passage  of 
carriages  and  horses  or  foot  passengers  upon  the  part  of  the  road 
where  they  stood,  the  iury  ought  to  find  the  defendants  guilty  on 
the  indictment ;  and  that  the  circumstances  that  the  posts  were 
not  placed  on  the  hard  or  metalled  part  of  the  highway,  or  upon  a 
footpath  artificially  formed  upon  it,  or  that  the  jury  might  think 
that  sufficient  space  for  the  public  traffic  remain^,  are  immaterial 
•circumstances  as  regards  the  legal  right  of  the  Crown  to  the 
verdict. 

Upon  this,  the  defendants'  counsel  said  that  it  would  be  useless 
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to  keep  up  the  defence  any  longer,  and  a  verdict  was  then  taken 
for  the  Crown. 

April  17. — O'Malkjf  moved  for  a  new  trial,  on  the  ground  of 
misoirection ;  and  cited  Steel  v.  Prickett^  2  Stark.  Bea  463 ; 
Beff.  V.  Ru89eU,  3  El.  &  B.  942;  Rex  v.  Tindal,  6  A.  &  E.  143  ; 
Beff.  V.  BeUs,  16  Q.  B.  1022 ;  Seg.  v.  fFright,  3  B.  &  Ad.  681 ; 
Bex  V.  Sheffield,  2  T.  R.  106.  ^^^^  ^^  ^^ 

April  24. — Cromptont,  J. — This  case  was  moved  by  Mn 
0*Malley  before  the  Lord  Chief  Justice,  my  brother  Blackburn,  and 
myself.  It  comes  before  the  Court  in  rather  an  unusual  shape. 
It  appears  that,  on  the  evidence  for  the  prosecution  being  given^ 
or  rather  before  the  evidence  for  the  prosecution  was  closed,  my 
brother  Martin  stated  what  he  should  say  to  the  jury  as  a  direction 
to  them ;  and  upon  that  the  defendants'  counsel  said,  that  if  that 
was  to  be  the  direction  to  the  jury,  it  was  useless  for  the  case  to 
go  to  them,  and  my  brother  Martin  very  properly  took  the  coursa 
of  putting  down  in  writing  what  his  direction  was.  The  case^. 
therefore,  comes  before  this  Court  in  the  shape  of  a  misdirection 
on  these  written  propositions ;  and  the  question  is,  whether  we  can 
see  that  there  was  any  misdirection  in  those  propositions.  The 
indictment  was  against  the  United  Kingdom  Electric  Telegraph 
Company  for  putting  their  posts  on  a  high  road  so  as  to  obstruct 
the  public  and  passengers  in  the  use  of  the  high  road.  We  did 
not  give  judgment  before  hearing  the  case  of  Beg  v.  Train, 
because  we  thought  it  was  possible  that  something  might  be  saici 
in  the  course  of  that  case  (and  nearlv  the  same  authorities  were 
cited  in  both  cases)  that  we  might  wish  to  consider.  Havinc^  heard 
the  case  of  Beg,  v.  Train  it  does  not  appear  to  us  that  there  i» 
anything  to  prevent  our  giving  judgment  in  this  case  now.  My 
brother  Martin  laid  down  two  propositions,  and  all  that  we  have 
to  do  is  te  examine  and  see  whether  or  not  we  can  find  any  ground 
of  misdirection  in  his  summing  up.  If  there  is  a  misdirection  it 
must  be  taken  as  if  the  case  had  gone  to  the  jury  on  a  misdi- 
rection, but  we  must  see  distinctly  that  there  is  something  wrong 
in  what  my  brother  Martin  stated  to  the  jury  before  we  can 
interfere  by  way  of  new  trial.  Upon  the  subject  of  the  first 
proposition  he  says,  *'  In  the  case  of  an  ordinary  highway,  although 
it  may  be  of  a  varying  and  unequal  width,  running  between 
fences  on  each  side,  the  nght  of  passage  or  way  primdfade,  unless 
there  be  evidence  to  the  contrary,  extends  to  the  whole  space 
between  the  fences,  and  the  pubhc  are  entitled  to  the  use  of  the 
entire  of  it  as  a  highway,  ana  not  confined  to  the  part  which  may 
be  metalled  or  kept  in  order  for  the  more  convenient  use  of 
carriages  andv  foot  passengers."    That  seems  to  us  to  be  a  very 

J  roper  direction.  An  objection  was  made  to  it  in  two  ways  by 
Ir.  O'Malley.  It  was  said  that  that  would  apply  to  cases  where 
there  is  a  highway  op^n  to  a  oonsiderable  green  sward  or  land 
which  may  be  inclosed  by  the  lord  of  the  manor,  if  connected  with 
the  waste,  or  by  the  landowner,  if  it  belongs  to  the  landowner^ 
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and  that  the  direction  to  the  jury  would  take  in  a  place  of  that 
land  which  is  really  not  a  part  of  the  highway.  But  I  own  it 
strikes  me  that  my  brother  Martin  guards  carefully  agunst  that. 
He  speaks  of  an  onlinary  highway  as  running  between  fences,  and 
he  says  that  prima  facie  that  is  to  be  taken  as  a  highway ;  and  I 
think  every  one  would  say^  as  Lord  Tenterden  said,  in  Bex  v. 
fFriffht,  **  I  am  strongly  of  opinion,  when  I  see  a  space  of  fifty  or 
rizty  feet,  through  which  a  road  passes  between  inclosures,  set  out 
by  an  Act  of  Parliament,  that,  unless  the  contrary  be  shown,  the 
public  are  entitled  to  the  whole  of  that  space,  although,  perhaps, 
from  economy,  the  whole  may  not  have  been  kept  in  repair.*'  Ko 
doubt  that  is  the  highway  according  to  one  of  the  late  cases 
{WiUiams  v.  Wilcaxy  8  Ad.  &  El.  32^),  where  the  Court  were 
considering  whether  the  right  of  passage  over  water  was  the  same 
ae  a  right  of  passage  over  land,  and  which  the  Court  said  extends 
over  every  part  of  it.  That  really  is  the  efiect  of  what  my  brother 
Martin  says.  He  says :  "  Primd  facie,  and  unless  it  is  explained, 
the  public  have  a  right  to  pass  over  the  whole,''  and  I  think  it  must 
be  taken  in  connection  with  what  he  said  at  the  end,  '^  and  the 
public  are  not  confined  to  the  part  which  may  be  metalled  or  kept 
in  order  for  the  more  convenient  use  of  carriages  and  foot  passen- 
gers." The  proposition  is  confined  to  the  case  of  an  ordinary 
highway  running  between  fences,  though  it  may  be  of  varying 
and  unequal  width.  That  is  the  principle  of  Rex  v.  Wright^  which 
is  a  very  strong  case,  and  the  principle  is  also  laid  down  in  several 
other  cases  which  are  referred  to  in  Rex  v.  Wright  Taken  alto- 
gether, I  think  it  comes  to  this,  that,  primd  facie,  when  you  look 
at  a  highway  running  between  fences,  unless  there  is  something 
to  show  the  contrary,  the  public  have  a  right  to  the  whole,  and  are 
not  confined  to  the  metalled  part  of  it.  Mr.  O'Malley  was  not 
able,  when  we  asked  whether  he  would  confine  it  to  the  metalled 
part,  to  show  any  other  defined  line.  He  suggested  two  cases 
which  I  have  referred  to  befoce,  and  said  this  might  not  be  a  part 
of  the  highway,  but  might  be  a  part  of  the  waste  or  part  of  the 
land  of  the  freeholder,  to  which  the  road  did  not  extend.  If 
there  was  an  acre  of  land  before  you  got  to  the  hedge  itself,  that 
would  be  excluded,  in  my  mind,  by  what  my  brother  Martin  says, 
as  to  not  being  confined  to  the  metalled  road.  So  in  the  other 
case  that  Mr.  O'Malley  pressed  us  with.  He  said,  supposing  a 
part  of  this  is  a  rock,  or  something  of  that  nature  ou  which  no 
passenger  can  go,  that  is  excluded  by  the  circumstances  my 
brother  Martin  mentions.  When  you  consider  it,  that  is  not  a 
part  of  the  high-road.  If  there  is  a  rock  standing,  or  if 
there  is  a  house  which  was  built  before  the  road  was  dedicated 
to  the  public,  it  is  not  a  part  of  the  road.  Therefore,  taking 
this  first  direction,  that  the  whole  of  the  road  between  fences 
prima  facie  is  to  be  taken  as  the  road,  and  that  you  are  not  con- 
fined to  the  mettled  part,  that  appears  to  us  to  be  correct.  Then, 
in  point  of  fact,  the  first  proposition  seems  to  be  little  more  in 
effect  than  saying,  as  was  said  in  the  authorities  I  referred  to,  and 
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in  several  other  authorities,  that  the  public  have  a  right  of  pas- 
sage over  the  whole  of  the  highway.     The  second  proposition  is  a 
larger  one.     It  is,  *^  that  a  permanent  obstruction  erected  on  a 
highway  placed  there  without  lawful  authority,  which  renders  the 
way  less  commodious  than  before  to  the  public,  is  an  unlawful 
act  and  a  public  nuisance  at  common  law,  and  that,  if  the  jury 
believed  that  the  defendants  placed,  for  the  purposes  of  profit  to 
themselves,  posts  with  the  object  and  intention  of  keeping  them 
permanently  there,  in  order  to  make  a  telegraphic  communication 
between  distant  places,  and  did  permanently  keep  them  there,  and 
the  posts  were  of  such  size  and  dimensions  and  solidity  as  to 
obstruct  and  prevent  the  passage  of  carriages  and  horses  or  foot 
passengers  upon  the  parts  of  the  highway  where  they  stood,  the 
jury  ought  to  find  the  defendants  guilty  upon  the  indictment,  and 
that  the  circumstances  that  the  posts  were  not  placed  upon  the 
hard  or  metalled  part  of  the  highway,  or  upon  the  footpath  arti- 
ficially formed  upon  it,  or  that  the  jury  might  think  that  sufficient 
space  for  the  public  traffic  remained,  are  immaterial  circumstances 
as  regards  the  legal  right,  and  do  not  affect  the  right  of  the  Grown 
to  the  verdict.**    Now  that  appears  to  us  to  be  substantially  a 
proper  direction,  because  in  effect  it  comes  to  this,  whether  there 
IS  a  practical  obstruction  to  the  public  using  the  highway.     All 
the  cases  cited  by  Mr.  0*Malley  come  to  that,  and  it  was  so  ex- 
plained in  the  last  case  of  Reg.  v.  Russell;  that  is  what  is  called 
there  a  mathematical  obstruction,  or  an  obstruction  that  was  not 
practical — so  put,  I  think,  by  myself — there  being  a  supposed 
nuisance  upon  the  sands  from  chilaren  building  erections  upon  the 
sands.   Mathematically  or  geologically  speaking,  that  would  be 
an  obstruction  in  some  possible  way,  as  throwing  a  stone ;  but 
you  must  look  to,  see  what  the  practical  meaning  of  it  is.  *  My 
brother  Martin,  I  think  niised  that  point  by  saying,  '*  so  as  to 
obstruct  and  prevent  the  passage  of  carriages  and  horses  or  foot 
passengers  upon  the  parts  of  the  highway  where  they  stood,  the 
jury  ought  to  find  the  defendants  guHty."    In  the  case  of  Reg.  v. 
Russell  the  jury  found  in  effect  that  there  was  no  practical  nui- 
sance-^at  least  that  was  the  construction  that  we  put  upon  it,  and 
the  jury  having  found  that,  that  was  an  answer  to  the  indictment.. 
But  where  it  is  found  that  there  is  a  practical  obstruction — and  I 
understand  my  brother  Martin's  statement  to  be  that — on  a  part 
of  the  highway  by  which  the  public  are  prevented  from  using  it ; 
that  clearly  is  a  nuisance  according  to  all  the  definitions  of  nuisance. 
The  learned  Baron  is  also  right  in  saying  that  the  circumstance 
that  the  part  passed  over  is  not  metalled  or  repaired  for  purposes 
of  convenience,  as  has  been  said  in  several  cases,  really  makes  no 
difference,  nor  does  it  make  any  difference  that  sufficient  space 
was  left.  According  to  Bex  v.  Wright^  where  Lord  Tenterden  went 
into  the  subject  with  great  force,  the  public  are  entitled  to  all  the 
space  on  the  sides  of  the  highway,  as  he  said,  for  the  purpose  of  light 
and  air,  and  parties  cannot  withdraw  any  part  of  the  highway  from 
the  general  purposes  of  traffic  with  impunity.    We  must  take  it 
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that  the  jury  found  these  facts  in  the  ymj  put  before  us,  that  the 
defeodants  did  keep  up  posts  of  such  size  and  solidity  as  to  ob- 
struct and  prevent  the  passage  of  horses  and  carriages  or  foot 
passengers  upon  the  parts  of  the  highway  where  they  stood.  It 
was  put  by  Mr.  O'Malley  that  the  case  ought  to  have  gone  to  the 
jury,  for  that  some  of  the  posts  appeared,  by  a  photograph  that  was 
produced^  to  be  on  inaccessible  parts  of  the  nigh  road.  I  think 
upon  this  direction,  if  that  had  been  so,  it  would  not  make  any 
difference ;  because,  if  half-a-dozen  posts  are  on  inaccessible  parts 
of  the  highway,  even  supposing  they  could  be  lawfully  put  there, 
it  would  be  no  object  to  the  company  to  have  these  few  posts  left. 
It  was  said  that  there  were  different  counts,  and  that  there  was  a 
verdict  upon  all  those  counts.  I  think,  if  any  were  subject  to 
those  exceptions,  the  defendants  ought  to  have  said  they  had  some 
of  those  posts  which  would  come  within  the  exceptions  referred  to 
hj  my  brother  Martin.  They  did  not  do  that,  and  it  would  be 
quite  useless  to  grant  a  rule  as  to  two  or  three  of  those  posts ; 
indeed,  we  could  not  do  it  as  it  is  left  to  us,  because  Mr.  O^Malley 
did  not  ask  for  a  verdict  as  to  those  particular  posts.  We  have 
not  the  pow^r  of  granting  a  rule  for  a  new  trial,  unless  we  see  that 
there  is  something  to  be  complained  of  in  the  above  two  propositions. 
I  take  them  as  amounting  to  this,  that,  primd  facie,  the  nigh  road 
18  not  confined  to  the  metalled  part,  but  runs  to  the  fences  or 
boondaries  of  the  high  road,  and  that  if  there  is  a  practical  obstruc- 
tion  upon  that  which  prevents  parties  using  it  as  a  highway,  that 
ia  a  nuisance.  That  is  the  effect  of  the  summing  up,  which  appears 
to  me  to  be  correct,  and  therefore  I  think  that  there  should  be  no 
rale. 

Blackburn,  J. — I  am  of  the  same  opinion,  but  I  do  not  think 
it  necessary  to  add  anything  to  what  has  been  said. 

Rule  re/used, 

WiUan,  Bristows,  and  Carpmael,  attorneys  for  the  prosecution. 

Richards  and  Walker,  attorneys  for  the  defendants. 
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COURT  OF  QUEEN'&  BENCH. 

April  2^. 

(Before  Cbohpton,  Blackburn,  and  Mellor^  JJ«) 

Beg.  v.  Train  and  OTHERS.(a) 

Nuisance  to  highway — Street  tramways — Consent  of  vestry — MetropoUr 
Local  Managemefit  Act  1845 — Judgment  as  against  some  of  the- 
defendants — New  trial. 

To  withdraw  apart  of  the  public  highway  from  the  use  of  the  public  is- 
a  general  nuisance.  A  street  tramway  is  such  a  withdrawal  and  such 
a  nuisance* 

An  indictment  charged  the  defendants  with  a  nuisance  by  laying  down 
an  iron  tramway  on  a  common  highway^  and  with  conspiracy  to- 
commit  a  nuisance.  It  appeared  at  the  trial  that  the  tram  was  laid" 
down  by  the  defendant  Train  with  the  sanction  of  the  vestry  of  Lam- 
bethy  in  whom  the  management  of  the  highways  of  the  parish  is  vested 
by  the  Metropolis  Local  Management  Act  184o.  The  evidence  for  the 
prosecution  proved  that  the  tramway  was  a  source  of  danger  and> 
inconvenience  to  the  public  using  the  highway  in  the  ordinary  manner. 
The  jury  then  interposed,  and  expressed  their  opinion  that  the  tramway 
obstructed^  in  a  substantial  degree,  the  ordinary  use  of  the  highway  for- 
carriages  and  horses,  and  rendered  it  unsafe  and  inconvenient  in  a 
substantial  degree.  The  defendants  proposed  to  give  evidence  to  show 
a  great  number  of  persons  used  the  vehicles  running  on  the  line, 
whereby  a  large  amount  of  expenditure  by  the  public  was  saved: 

JBeld,  that  such  persons  were  not  the  persons  using  the  highway  in  the 
ordinary  manner,  and  that  such  evidence  was  inadmissible  ;  and  that 
the  vestry  had  no  power,  under  the  98^A  section  of  the  Metropolis  Local 
Management  Act,  to  grant  permission  to  the  defendant  Train  to  lay 
down  such  tramway. 

THIS  was  an  indictment  for  laying  down  a  tramway  on  the 
high  road  between  Westminster-bridge  and  Kennington. 
Train  was  the  projector,  and  Hathaway  his  agent  and  foreman;, 
and  the  other  defendants  members  of  the  Lambeth  yestry,  wh(^ 
granted  their  permission  to  lay  down  the  line  of  tramway. 

The  first  count  of  the  indictment  charged  the  defendants  Trains 
and  Hathaway,  and  certsun  members  of  the  Lambeth  vestry,  witb 

(a)  B«ported  hj  John  Thoxpsok,  Esq.,  Barrister-at-LAir. 
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-a  nuisance  by  digging  holes  and  trenches  in  the  public  highway       ^^'^ 
between  Westminster-bridge  and  Kennington,  and  with  removing      xiunr. 
soil,  with  laying  down  an  iron  tramway,  and  laying  down  timber       —  ' 
and  rails.      The  second  count  charged  the  defendants  .with  a        ^^^* 

^conspiracy  to  obstruct  and  render  dangerous  the  said  highway,    jv,^^ 

and  that  in  pursuance  of  such  conspiracy  they  did  dig,  entrench  .  nigkufog. 

4uid  cut  into  the  said  highway,  and  make  deep  holes  and  remove 

6oil  and  lay  down  an  iron  tramway,  and  lay  down  timber  and  rails, 

and  thereby  obstruct  the  said  highway.     The  third  count  charged 

the  defendants  with  a  conspiracy  by  doing  certain  acts  to  obstruct 

and  render  dangerous  the  higliway ;  and  the  fourth  count  charged 

a  conspiracy  without  setting  out  the  acts.     Flea,  not  guilty. 

The  indictment  was  removed  into  this  court  by  certiorariy  and 
at  the  trial  at  Kingston  at  the  last  Spring  assizes,  before  Erie, 
C.J.,  it  appeared  that  the  nuisance  complained  of  was  an  iron 
-tramway  for  omnibuses  laid  down  in  the  highroad  from  the  Surrey 
aide  of  Westminster-bridge  to  Kennington ;  that  it  had  been  lud 
down  by  the  defendant  Train  and  his  foreman  Hathaway  with  the 
sanction  of  the  Lambeth  vestry,  in  whom  the  management  of  the 
highways  of  the  parish  is  vested  by  the  Metropolis  Local  Manage-* 
ment  Act  1845.  Evidence  was  adduced  on  the  part  of  the 
prosecution  of  accidents,  and  the  inconvenience  occasioned  by  the 
ctramway,  when  the  jury  interposed,  and  expressed  their  perfect 
conviction  that  the  tramway  in  question  obstructed  in  a  substantial 
degree  the  ordinary  use  of  the  highway  for  carriages  and  horses, 
4ind  rendered  it  unsafe  and  inconvenient  in  a  substantial  degree. 
Evidence  was  tendered  for  the  defence  to  show  that  a  great 
number  of  persons  used  the  omnibuses  which  ran  on  the  tramway^ 
whereby  a  large  amount  of  expenditure  by  the  public  was  saved, 
and  that  this  sort  of  conveyance  was  more  expeditious  and  more 
comfortable  than  the  old  omnibus;  but  the  learned  Judge  refused 
-to  admit  it,  and  ruled  that  if  the  act  complained  of  was  dangerous 
■and  inconvenient  in  a  substantial  degree  to  a  part  of  the  public 
thaving  a  right  to  use  the  way,  it  would  be  a  nuisance,  and  that 
•the  evidence  offered  as  to  its  convenience  as  to  another  part 
of  the  public  would  be  no  defence.  A  verdict  was  taken  for 
the  Crown  against  the  defendants  Train  and  Hathaway,  leave 
being  reserve  to  enter  the  verdict  for  those  defendants  if  the 
Court  should  be  of  opinion  that  they  were  justified  in  what 
they  had  done  under  the  agreement  with  the  vestry,  and  that  the 
vestry  had  power  to  authorise  the  laying  down  of  the  tramway 
under  the  Metropolis  Local  Management  Act,  18  &  19  Vice 
<5-  120. 

Bovill  {Knapp  and  C.  E.  Pollock  with  him),  moved  to  enter 
a  verdict  for  defendants  Train  and  Hathaway,  pursuant  to  leave, 
or  for  a  new  trial,  on  the  ground  of  misdirection,  rejection  of 
•evidence,  and  that  the  jury  disregarded  the  evidence  proposed  to 
be  given.  He  referred  to  R.  v.  Russell  (6  B.  &  C.  6%%)\  R.  v. 
ff^ard  (4  A  &  E.  384,  389,  404),  and  contended  that  it  was  a 
•question  for  the  jury  whether  what  was  done  was  not  a  reason- 
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able  arrangement  of  the  highway  for  the  convenience  of  the 
tZjh.      public  generally  using  it,  and  for  the  accommodation  of  traffic 

*       passing  along  it:    {Lord  Grosvenar*s  case,   2   Stark.  5II5  574; 

IS62.  j{.  V.  Morris,  1  B,  &  Ad.  441,  447;  A  ▼.  Betts,  16  Q.  B. 
1022,  1036,  1037.)  Many  things  are  done  which  are  beyond 
doubt  an  obstruction  of  the  highway,  and  an  inconvenience  to  part 
of  the  public  using  it,  but  which  are  not  a  nuisance,  because  they 
are  a  benefit  to  the  public  generally.  A  footpath,  for  example^ 
deprives  people  using  the  road  of  a  portion  of  it,  yet  this  cannot 
be  considered  a  nuisance.  Then,  as  to  the  consent  given  by  the 
vestry,  the  Metropolis  Local  Management  Act  1845  (18  &  19  Vict, 
c.  120),  by  sect  98,  enacts  that  it  shall  be  lawful  for  every  vestry, 
from  time  to  time,  to  cause  all  or  any  of  the  streets  within  their 
parish  to  be  paved  or  repaired  when,  and  as  often,  and  in  such 
form  and  manner,  and  with  such  materials  as  such  vestry  think 
fit ;  under  that  clause  the  vestry  had  power  to  give  their  assent, 
this  tramway  being  a  species  of  pavement  which  they  had  power 
to  adopt. 

Garth,  on  behalf  of  the  vestry,  moved  for  a  new  trial. 
April  24. — Cbompton,  J. — We  have  had  to  consult  some  of 
the  judges  on  other  cases,  and  my  brother  Mellor  lias  taken 
the  opportunity  of  consulting  Erie,  C.  J.,  on  the  case  we  have 
just  heard,  Reff.  v.  TVain  ai^  othertj  and  we  find  from  him  that 
there  was  notmng  like  a  bargain  that  the  point  should  be  actually 
reserved,  and  that  we  are  at  perfect  liberty  to  deal  with  it  exactly 
in  the  way  we  should  in  any  ordinary  case  in  which  the  question  is, 
whether  there  should  be  a  new  trial  or  not ;  and,  therefore,  unless 
we  entertain  some  doubt  about  the  matter,  we  ought  not  to  grant 
a  rule ;  we  ought  not  to  raise  doubts  where  we  entertain  none, 
and  we  all  of  us  entertain  a  very  strong  opinion  that  this  convic- 
tion was  proper  and  right,  that  there  is  no  ground  for  disturbing 
it  on  the  part  of  the  defendants  whom  Mr.  Bovill  represents,  and 
that  we  ought  to  refuse  the  rule  on  these  grounds.  It  seems 
clearly  admitted  that  this  would  be  a  nuisance  unless  it  fell 
within  Mr.  Bovill's  proposition,  which  I  will  read  directly,  as  he 
stated  it  He  has  stated  it  very  clearly  to  us,  and  properly.  It 
is  admitted  that  there  was  strong  evidence  one  way,  and  no 
evidence  that  could  alter  the  opinion  of  the  jury  as  to  tibis  being 
a  nuisance,  dangerous  to  the  ordinary  passengers  on  the  highway. 
Mr.  Bovill  tried  to  distinguish  the  case  from  those  which  have 
settled  the  law.  He  says,  that  yon  cannot,  for  the  advantage  of 
one  part  of  the  public,  commit  acts  which  will  be  a  nuisance  to 
the  rights  of  others  who  have  rights  of  passage  over  water,  or 
matters  of  that  kind.  Admitting  that  this  would  be,  on  the 
evidence  given,  a  nuisance  to  the  passers  by  in  the  ordinary  way 
on  the  highway,  yet  this  is  such  a  benefit  to  certain  persons 
who  would  use  this  new  mode  of  communication  that,  taking  it 
altogether,  there  was  a  question  for  the  jury  whether  it  could 
be  considered  as  a  nuisance.  His  proposition  is  this  :-^  He 
says,  *^  My  contention  is,  it  is  a  question  for  the  jury  whether 
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-  what  was  done  was  not  a  reasonable  and  convenient  arrangement 
of  the  highway  for  the  convenienoe  of  the  public  generally  using 
that  highway^  and  for  the  accommodation  of  the  traffic  passing 
along  it."  He  is  obliged,  as  it  struck  me  at  the  time,  to  confine  ^®^ 
his  proposition  and  to  take  his  case  out  of  the  cases  that  have  so 
dearly  established  the  law  the  other  way.  He  is  obliged  to  intro- 
duce, as  part  of  his  proposition,  an  arrangement  of  the  highway 
for  the  convenience  of  the  public  genenfiy  using  that  highway, 
and  for  the  accommodation  of  the  public  passing  along  it.  It 
appears  to  me  that,  admittinff  his  proposition  to  be  true,  he  does 
not  bring  this  case  within  it,  because  it  appears  to  me  this  is 
not  any  arrangement  for  the  ordinary  use  of  the  highway,  such  as 
•the  alteration  of  the  footpath,  or  of  the  pavement,  and  matters  of 
that  kind^  Admitting  generally  that  nis  proposition  might  be 
maintainable,  it  appears  to  me  that  this  is  not  making  any  arrange- 
ment for  the  use  of  the  highway  in  the  ordinary  sense  of  using 
the  highway,  but  on  the  contranr  it  seems  to  me  that  it  is 
practically  withdrawing  so  much  of  the  highveay  from  its  use  as 
an  ordinary  part  of  the  highway.  Mr.  Bovill  says  that  the 
running  of  the  carriages  is  not  the  charge  in  the  indictment,  but 
it  arises  before  us  in  this  way,  for  the  laying  the  tram  is  cleariy 
a  nuisance  according  to  the  finding  of  the  jury  and  the  evidence. 
Unless  he  can  make  out  that  the  use  of  the  carriages  brings  the 
case  within  the  rule — and  in  my  opinion  it  does  not  do  so — I 
think,  so  far  from  bdng  an  arrangement  for  use  of  the  highway 
b^  traffic  using  it  as  a  highway,  it  is  an  arrangement  quite 
cbfiTerent  from  the  ordinary  use ;  it  is,  in  effect,  withdrawing  so 
much,  as  I  put  it  several  times  to  Mr.  Bovill,  from  the  regular 
otdinary  use  of  the  highway.  It  seems  to  me  idle  to  suppose 
yon  can  use  the  part  of  the  h%hway  taken  up  by  the  tramroad. 
A  carriage  .meeting  one  of  these  machines,  which  is  confined  to 
the  tram,  and  cannot  give  and  take  the  road,  does  not  meet  it 
imder  oidinary  circumstances,  and  must  give  way  to  it,  so  that  it 
aeems  to  me  to  be  withdrawing  so  much  from  the  highway  that 
it  may  be  used  as  a  tramway ;  and  that  is  the  way  in  which  all 
these  obstructions  arise,  such  as  in  the  case  we  have  just  dis* 
posed  of  {Bm  v.  The  United  Kingdom  TeUgraph  Company )y  and 
all  others  wnere  you  vrithdraw  a  part  from  the  public :  it  is  a 
general  nuisance.  Now,  it  seems  to  me,  that  however  advan- 
tageous this  may  be,  as  Mr.  Bovill  says,  and  no  doubt  it  is  very 
important  to  the  persons  interested  in  it,  and  is  a  very  useful 
invention,  and  one  which  may  save  a  deal  of  money,  and  may  be 
useful  to  persons  travelling  by  it ;  still  those  are  not  persons  who 
want  to  use  it  in  the  ordinary  way  of  n^g  a  highway,  and  I 
think  it  falls  within  that  class  of  cases  of  Rex.  t.  The  London 
Gas  Company  (29  L.  J.,  M.  C.  188),  which  we  took  a  great  deal 
of  pains  in  considering,  where  some  pipes  were  laid  in  the  highway 
by  a  gas  company,  without  the  leave  of  the  Act  of  Parliament, 
and  we  held  the  company  indictable  for  a  nuisance.  So,  when 
parties  introduce  a  new  mode  of  conveyance,  which  is  not  suitable 
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to  the  old  mode  of  a  high  road,  they  must  take  the  almost  const]- 
TBAUf.  tutional  course  of  getting  an  Act  of  Parliament,  by  which  they 
— . '  are  put  under  such  regulations  as  will  protect  the  public.  The 
1862.  only  other  question  is^  whether  there  was  any  evidence  of  this 
Nt^amco  being  for  the  ordinary  purpose  of  the  high  road,  which  ought 
Highwasf.  to  go  to  the  jury,  it  does  not  appear  to  me  that  there  was 
any  evidence  suggested  to  show  it  was.  It  was  put,  that  it 
was  very  beneficial  to  persons  who  wanted  to  remove  from 
spot  A.  to  spot  B.  So  would  an  ordinary  railroad  be  bene- 
ficial to  persons  in  that  situation;  but  it  does  not  appear 
to  me  that  there  is  any  evidence  at  all  to  bring  the  case 
within  Mr.  Bovill's  proposition,  that  this  was  an  arrangement  of 
the  highway  for  the  convenience  of  the  public  using  the  highway. 
I  think  there  was  no  evidence  to  go  to  the  jury  upon  that,  and 
it  comes  before  us  as  on  a  motion  for  misdirection.  I  should 
'  be  very  glad  if  the  parties  were  able  to  take  the  decision  to  a 
higher  court.  They  could  not  have  done  that  if  we  had  granted 
the  rule;  but  as  we  none  of  us  entertain  any  doubt,  it  is  not 
consistent  with  our  duty  to  grant  a  rule,  but  it  is  a  comfort  to  me 
to  suppose  that  if  we  are  wrong  in  any  way,  this  judgment  is  not 
binding  on  the  defendants,  and  that  they  can  contest  it  in  another 
indictment,  and  they  can  put  it  on  the  record  in  the  way  of  a 
special  verdict,  and  so  get  the  opinion  of  a  court  of  appeaL 
Therefore,  we  think,  or  I  think  at  all  events,  that  this  is  clearly 
established  to  be  a  nuisance  by  the  evidence  and  the  finding  of 
the  jury  in  that  respect,  unless  brought  within  Mr.  Bovill's  rule. 
It  is  not  brought  within  Mr.  Bovilrs  rule,  but,  on  the  contrary, 
there  is  no  evidence  that  could  have  gone  to  the  jury  properly 
to  show  this  was  an  arrangement  of  the  highway  for  tha  benefit 
of  the  public  using  the  highway  as  a  highway,  and  therefore,  I 
think,  the  rule  should  be  refused.  There  was  a  second  point 
Mr.  Bovill  took,  that  they  were  protected  under  the  Metropolis 
Local  Management  Act,  for  that  this  was  a  mode  of  paving  the 
metropolis.  It  seems  almost  ludicrous  to  say  that  making  a 
tramway  of  this  kind  was  a  mode  of  paving.  Then  another 
motion  was  made  by  Mr.  Garth,  and  1  think  on  some  of  the 
points  there  should  be  a  rule,  if  it  is  thought  worth  while  to 

fo  on  with  it.  I  cannot  help  thinking  it  is  a  great  pity, 
ecause  Mr.  Garth's  clients,  if  he  succeeds,  can  have  no  costs, 
and  I  do  not  see  any  use  in  keeping  up  the  supposed  discord 
in  the  parish,  or  that  one  party  should  have  a  triumph  in  having 
a  question  of  corporation  law  decided  one  way  or  the  other; 
but,  as  it  is  before  us,  we  must  decide  it.  The  first  point  Mr. 
Garth  makes  is,  that  these  parties  are  merely  liable  as  corporators. 
My  strong  notion  is,  that  if  individual  corporators  concur  in  a 
resolution  to  put  the  corporate  seal  to  a  matter  of  this  kind,  that 
thqy  may  be,  and  some  of  them  appear  to  be  in  that  predicament 
personally  liable,  because  I  am  supposing  they  actually  direct  the 
thing  to  be  done.  I  fancy,  if  corporators  were  to  vote  to  put  the 
seal  to  some  illegal  act,  such  as  to  authorise  a  party  to  go  into 
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smother  party's  house,  that  they  would  be  individually  liable.  There       Bko 
was  some  discussion  as  to  that,   I  referred  to  that  case  in  which  we       xbaw. 

held  that  a  corporation  might  be  liable  for  a  libel,  but  it  was  thought       

by  many  persons  whose  opinions  have  very  great  weight  that  a  i^w- 
corporation  was  not  liable.  I  think  myself  they  are  liable^  because  jy^T^ 
they  might  put  their  corporate  seal  to  it;  but  I  do  not  see  that  Sijfkwag. 
that  prevents  the  corporators  individually  being  liable,  because  I 
think  they  would  be  liable  as  accessories  to  a  trespass,  and  so 
j>rincipals  to  the  trespass ;  and  I  do  not  see,  because  they  are  part 
<)f  a  corporation,  that  individually  taking  part  in  that  order  which 
is  carried  out  makes  them  less  amenable  for  the  consequences 
4>(  it.  That  may.  be  a  question  fit  to  discuss.  And  there  is  a 
further  question  on  that  part  of  the  case,  whether  these  parties,  all 
of  them,  did  interfere  in  the  last  resolution ;  and  it  may  be  that 
those  who  voted,  for  instance,  to  put  a  supposed  case — very 
likely  a  resolution  was  moved — that  it  should  be  taken  into 
consideration  on  such  a  day,  might  not  be  liable ;  therefore 
I  think  there  should  be  a  rule  to  see  how  far  these  indivi- 
duals are  made  responsible.  And  then  there  is  a  question  of 
whether,  it  being  a  corporate  Act,  that  prevented  their  being 
liable  individually,  and  whether  it  is  brought  home  individually 
to  them.  That  may  be  considered  also.  I  think  also,  on  the  . 
other  point,  perhaps,  we  should  have  hardly  granted  the  rule ; 
I  should  have  doubted  it  very  much  if  I  had  not  thought  it 
necessary  to  grant  the  rule  on  the  point  which  I  am  coming  to, 
l>ecanse,  on  looking  at  the  agreement,  there  may  be  a  deal  of 
doubt  whether  it  is  more  than  a  permission  or  licence  to  do  the 
act,  and  it  might  not  make  them  liable,  either  as  wrong-doers  in 
trespass,  and  still  less  in  a  criminal  point  of  view.  I  by  no  means 
say  that  it  is  not  so,  for  the  words  are  rather  doubtful,  and  they 
do  seem  to  authorise  that  measure,  and  that,  it  may  be  said,  is 
impossible  to  be  carried  out  without  causing  mischief;  therefore  I 
by  no  means  say  I  am  clear  on  that;  but  1  think  there  is  doubt 
enough  on  those  points.  The  third  point  was  the  mode  of  paving, 
with  which  we  need  not  trouble  ourselves  any  more,  for  we  have 
all  a  strong  opinion  that  there  is  nothing  in  that  My  impression 
is  a  very  strong  one,  that  in  the  fourth  point  there  really  is 
nothing:  their  being  vestrymen  will  not,  in  the  absence  of  some 
Act  of  ParUament  which  I  expected  would  be  referred  to,  make 
them  liable  for  a  misdemeanor  of  this  kind ;  but,  as  Mr.  Garth 
nuses  some  doubt  upon  that — I  do  not  say  the  subject  is  free 
from  doubt,  because,  if  anybody  wanted  an  impossible  task  to 
perform,  they  might  set  to  work  to  reconcile  all  the  cases,  begin- 
ning with  Stitton  V.  Clarky  down  to  the  present  time.  I  do  not 
Jbiow  that  that  has  been  extended  much  to  cases  of  misdemeanor, 
and  I  think  there  is  not  much  in  the  point ;  but,  as  Mr.  Garth 
takes  the  rule  on  the  other  two  points,  he  may  have  it  on  that 
On  these  three  points  he  may  have  the  rule ;  but  I  should  express 
an  opinion  that  these  nice  points  of  law  ought  not  to  be  brought 
l>efore  us  by  the  parties  concerned,  more  for  amusement,  or.  for 
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wiBhing  to  have  An  investigation  for  a  senseless  triamph  in  the- 
Tiunr.       vestry,  than  for  wishing  to  have  any  questions  arising  between 

'      the  parties  decided. 

I86S.  Blackburn,  J. — I  am  of  the  same  opinion.    On  Mr.  Bovill's 

motion  for  a  rule,  I  take  it,  that  the  facts  at  the  trial  seem  to  have 
been  clear,  that  the  tramway  that  was  put  down  on  this  highway 
was  proved  and  found  by  the  iury  to  be  dangerous  and  inconvenient 
to  a  portion  of  the  pubUc  usin^  the  highway  in  the  ordinary  way 
in  order  to  drive  upon  it-^I  think  principally  to  those  riding  uj^on 
it  on  horseback,  but  still  dangerous  and  mconvenient  to  a  portion 
of  those  using  the  highway  in  the  ordinary  course:  and  Mr. 
Boviirs  point  was,  that  although  it  might  primd  facie  be  a  nui- 
sance, yet^  he  said,  you  might  alter  the  highway  so  as  to  adapt  it 
for  the  convenience  of  traffic  in  the  course  of  the  highway^  and 
that  that  alteration  would  not  necessarily  be  a  nuisance,  though  ia 
the  course  of  alteration,  or  in  consequence  of  it,  you  might  pro- 
duce some  degree  of  inconvenience  and  danger  to  part  of  those 
who  were  using  it.  He  put,  as  instances  of  it,  the  converting  a 
part  of  the  highway  into  a  footpath  for  passengers,  or  the  paving 
with  stones ;  that  they  might  be  dangerous  to  riders,  though  very 
advantageous  for  the  heavy  traffic;  and  without  saying  this  la 
precbely  right,  I  think  that  probably,  to  a  veiy  considerable 
extent,  that  principle  may  be  right,  and  though  it  would  require 
our  careful  consideration  to  enunciate  it  precisely,  so  as  to  define 
the  proper  limits,  certainljr  I  think,  to  some  extent,  that  principle 
might  be  right,  and  it  might  be  a  very  proper  question  to  be 
left  to  the  jury  in  such  a  case,  whether  or  no  the  alteration 
of  the  highway  for  the  purpose  of  adapting  it  to  the  use  of 
the  traffic  of  the  highway,  was  or  not  done  so  as  to  be  a 
nuisance.  Then,  in  the  present  case,  I  think  the  point  does  not 
arise  at  all,  for  I  take  it  to  be  clear ;  and  I  do  not  think,  from 
what  one  can  collect  in  the  discussion,  that  this  was  a  proposed 
alteration  of  the  highway  for  any  purpose  of  adapting  it  te 
existing  traffic,  but  a  proposal  to  make  an  alteration  on  the 
fiice  ot  the  highway,  so  as  to  adapt  it  to  a  new  and  substituted 
mode  of  carrying  on  traffic  different  from  any  mode  that  had 
been  in  previous  ordinary  use  on  the  highwav — a  new  and  substi- 
tuted mode  of  carrying  the  traffic;  and  the  evidence  that  Mr. 
Bovill  proposed  to  call,  and  which  the  jury  said  would  be  imma- 
terial, on  tne  judge's  Erection,  and  which,  after  that  notice  from 
the  judge  and  the  jury,  was  not  given — the  evidence  proposed  to 
be  given  was  not  to  show  what  would  have  been  a  question  of 
fact  in  dispute,  but  to  show  that  this  tramroad  was  not  made  for 
omnibuses  of  a  sort  previously  in  use,  but  with  the  intention  of 
using  a  new  and  substituted  mode  of  carrying  the  traffic,  which 
would  be  highly  beneficial  to  the  public.  If  that  was  the  fact, 
and  if  it  were  shown  that  the  new  mode  of  adapting  the  highway 
would  be  highly  beneficial  to  the  public,  I  do  not  think  it  would 
prevent  the  matter  being  a  nuisance  as  it  exists  at  present.  I  do 
not  think  a  new  mode  of  interfering  with  the  traffic  on  a  highway 
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18  a  matter  which  can  be  left  to  a  jury  to  consider  on  the  balance        ^^' 
of  teetimonj.     I  think  when  that  is  the  case  the  constitution  of      tRAot. 

the  country  provides,  what  is  almost  now  a  court  of  justice,  a        ' 

j^ularly  constituted  courts  that  it  must  be  considered  before  a       ^^^ 
committee  of  the  two  Houses  of  Parliament,  whether  or  nn«  on 
the  balance  of  the  whole  testimony,  the  introduction  of  a  new 
mode,  and  interfering  with  the  old  common  law  rights  of  the 
parties,  will  be  benenoial  or  no ;  and  then  allowing  that  to  be 

.done»  subject  to  such  restrictions  and  terms  as  they  think  fit. 
I  think,  if  the  alteration  of  the  road,  placing  the  tramway 
in  a  public  highway,  would  be,  as  the  defendants  wish  to  contend, 
and  tor  aught  I  know  to  the  contrary  it  may  be,  a  great  benefit, 
that  is  a  case  to  be  made  before  committees  of  the  Houses  of 
Parliament,  in  order  to  obtain  an  Act  for  the  purpose ;  but  it  does 
not  afford  any  justification  to  those  who  interfere  with  the  high- 

'  way,  not  for  the  purpose  of  adapting  it  to  the  more  convenient 
carrying  of  the  existing  traffic,  but  for  the  purpose  of  adapting  it 
to  a  new  and  substituted  mode  of  carrying  that  traffic,  which  it  is 
said,  and  perhaps  truly,  would  be  more  l^neficial  than  the  other. 
That  being  so,  the  evidence  would  not,  in  my  opinion,  be  properly 
admissible,  and  it  was  not  pretended  to  say,  this  was  the  old  mode 
of  carrying  on  the  traffic,  but  merely  to  show  that  it  would  be 
beneficial ;  and  the  direction  which  I  take  to  have  been  given  was 
in  itself  perfectly  correct.  Then  as  to  the  next  point,  on  which  it 
is  contended  that  this  was  not  a  nuisance,  because  the  vestry  have 
been  parties  to  this,  and  the  vestry  have  a  general  power  to  repave 
and  repair  the  streets  in  the  mode  they  think  fit,  1  agree  with  my 
brother  Crompton,  that  to  say  that  laying  tramways  is  a  mode  of 
repairing,  is  really  a  proposition  that  requires  no  answer.  And  on 
the  ground  that  Mr.  Garth  has  put,  it  is  quite  sufficient  to  say, 
the  rule  Jiisi  will  be  granted  on  the  grounds  my  brother  Crompton 
has  stated ;  but  I  think,  considering  how  the  matter  stands,  that 
there  is  no  verdict  against  those  defendants,  and  if  they  get  a  y  erdict 
for  that,  it  can  do  them  no  good,  neither  save  them  expense,  or 
procure  them  costs ;  and  if  they  fail,  as  I  can  see  no  prosecutor 
who  can  get  anything  from  them,  it  is  for  the  wisdom  of  both  sides 
to  cpndder ;  but  it  seems  to  me  far  the  best  thing  to  let  the  rule 
drop,  and  let  nothing  be  said  on  either  side,  or  else  to  enter  a  jwlle 
prosequi 

Mellor,  J. — I  think,  in  this  case,  the  direction  given  to  the 
jury  by  the  Lord  Chief  Justice  is  right ;  and  the  moment  it  is 
considered  that  there  was  no  evidence  offered  to  the  jury,  and  it  is 
to  be  taken  as  a  conceded  fact  that  this  tramroad  is  dangerous 
to  persons  travelling  in  carriages  and  on  horseback  having  the 
same  right  to  use  the  highway  as  others — the  moment  that  is 
conceded,  there  is  an  end  of  the  case,  because  the  countervailing 
advantage  to  a  portion  of  the  public,  by  which  they  economise 
their  funds  and  save  10,000/.  a-year,  is  not  the  same  benefit  to  the 
public  itself.  The  proposition  of  Mr.  Bovill  may  be  accurately 
applied  to  some  change  of  the  highway,  that  is  to  say,  if  some 
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mode  of  altering  the  hiji^hway  could  be  adopted  so  as  to  effect  the 
Tbjlih.      better  use  of  it  as  a  highway,  in  the  ordinary  course  of  the  use  of 

'      the  highway,  it  may  be  a  question,  some  time  or  another^  whether 

1862.  it  is^  on  the  whole,  beneficial  or  pot ;  but  that  is  not  a  case  like  the 
JVfiiwnce—  present,  where  it  is  conceded,  that  to  a  portion  of  the  public  it  is 
Eighway,  clangerous  and  inconvenient  It  follows,  then,  as  a  matter  of 
course,  the  only  evidence  tendered  by  Mr.  Bovill  was  evidence  of 
the  countervailing  benefit  to  those  persons,  who,  it  was  said,  would 
in  the  aggregate  save  as  much  as  10,000Z.  a-year  by  the  change. 
That  appears  to  me  clearly  not  admissible,  and  I  think  the  Chief 
Justice  was  perfectly  right  in  rejecting  the  evidence;  and  I  am  of 
opinion,  on  all  the  grounds  taken  by  Mr.  Bovill,  there  ought  to  be 
no  rule.  With  reference  to  the  motion  of  Mr.  Garth,  I  do*  not  want 
to  say  anything  more  than  has  been  said  by  my  learned  brethren. 

A  rule  niH  for  a  new  trial  having  been  granted  on  behalf  of  the 
defendants,  who  were  vestrymen,  the  prosecutor  entered  a  njoUe 
prosequi  as  to  them ;  and  Air.  Train  and  his  foreman  were  subse- 
quently brought  up  for  judgment  The  Court  fined  Mr.  Train 
500/.,  and  his  foreman  Is. 
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<Before  Cockburn,  C.  J.,  Erle,  C.  J.,  Wightman  and 
Williams,  JJ.,  Martin,  B.,  Willes,  J.,  Br  am  well,  B.^ 
Btles  and  Blackburn,  JJ.) 

Reg.  v.  Horatio  Samuel  Fletcher,  (a) 

Fraudulent  trustee — ^20  ^21  Vict,  c.  54 — Express  trust  in  writing'-' 
Scnings  bank — Rules. 

A  savings  bank  was  duly  constituted  according  to  the  9  Geo.  4,  c.  92  ;, 
3  WUl.  4,  c.  14  ;  and  7  4^  8  Vict^  c.  83,  of  which  the  prisoner  was  a 
trustee,  and  also  treasurer  and  secretary,  or  actuary^  and  acted  as 
such*  By  the  rules  of  the  bank,  the  trustee  and  manager  was  declared 
io  be  personally  responsible  and  liable  for  all  moneys  actually  received 
by  him  on  account  of  or  to  and  for  the  use  of  the  instttutiony  and  not 
paid  over  or  dispos^  of  according  to  the  rules  ;  and  the  secretary  was  to 
be  liable  for  all  money  received,  and  was  to  pay  regularly  to  the  treasurer 
the  balance  due  after  each  da%fs  business.  By  the  eighth  rule  the 
several  sums  of  money  belonging  to  the  institution  which  the  trustees 
thereof  are  authorised  to  invest  under  the  9  Geo,  4,  c.  92,  or  under 
the  rules  or  regulations  of  this  institution,  were  to  be  paid  into,  and 
invested  in  the  Bank  of  England,  in  the  names  of  the  Commissioners 
Jot  the  Reduction  of  the  National  Debt,  according  to  the  provisions  of 
the  said  Act,  and  no  such  sum  or  sums  of  money  were  to  be  paid  or 
laid  out  by  the  trustees  in  any  other  manner  or  upon  any  other  security 
whatever,  except  such  sums  of  money  as  from  time  to  time  should 
necessarily  remain  in  the  hands  of  the  treasurer,  to  answer  the 
exigencies  thereof.  That  the  trustees  should  pay  into  the  Bank  of 
England  any  money,  not  less  than  501.,  to  the  account  of  the  Commis- 
sioners for  the  Reduction  of  the  National  Debt,  upon  the  declaratum 
of  the  trustees,  or  any  ttoo  or  more  of  them,  that  such  moneys  belonged 
exclusively  to  the  institution.  The  rules  gave  depositors  the  usual 
power  of  drawing  out  moneys  deposited.  The  jury  found,  as  a 
fact,  that  the  prisoner  was  a  trustee  of  the  savings  bank,  and  that, 
whilst  he  was  such  trustee,  he  converted  and  appropriated  to  his  own 
use  divers  sums  of  money  (not  less  than  50L  each  J  which  had  been 
paid  into  or  deposited  in  the  savings  bank,  whilst  he  was  such  trustee, 
with  intent  to  defraud : 

Hdd.  that  the  prisoner  was  a  trustee  within  20  ((■  21  Vict.  c.  54,  and 
that  the  rules  were  an  instrument  in  writing  creating  an  express  trust 
within  sect.  17. 

CASE  stated  for  the  opinion  of  this  Court  by  Mn  Baroa 
Channell  :— 

(a)  Beportod  bj  John  Tboxpsoit,  Esq.,  Btrrittor-at-taw. 
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Bbo.  The  prisoner^  Horatio  Samuel  Fletcher^  was  tried  before  me  at 

Plbtchkb.    *^®  ^*^*  assizes  for  the  county  of  Stafford,   under  the  statute 

20  &  21  Vict  c.  54,  intituled,  "  An  Act  to  make  better  providon 

1862.       for  the  punishment  of  frauds  committed  by  trustees,  bankers,  and 
FrmiMau    ^^^^  persons  entrusted  with  property." 

trutttn--  The  first  count  of  the  indictment  charged,  that  on  the  Ist 
aav'mg$  hank,  January,  1859,  the  prisoner,  then  being  a  trustee  of  certidn  pro- 
perty, that  is  to  say  of  certain  moneys,  to  wit,  to  the  amount  of 
100/.  for  a  public  purpose,  that  is  to  say  for  the  purpose  (amongst 
other  things)  of  receiving  and  investing  the  same  for  the  benefit  of 
certain  persons  who  had  before  then  deposited  the  same  in  a 
certain  bank  for  savings,  called  the  Bilston  Savings  Bank,  before 
then  established,  and  tnen  carrying  on  business  under  the  authority 
of  certain  Acts  of  Parliament  for  consolidating  and  amending  the 
laws  relating  to  savings  banks,  did  unlawfully  convert  and  appro- 
priate the  said  moneys  so  amounting  (to  wit,  to  the  sum  of  1007.) 
to  and  for  his  own  use  £iud  purposes,  with  intent  thereby  then  to 
defraud,  against  the  statute,  &c. 

The*  second  count  was  the  same  as  the  first,  but  charged 
an  appropriation  of  lOOiL  on  the  8th  Jatiuary,  1859,  with 
intent,  &c. 

The  third  as  before,  but  charged  an  appropriation  of  50L  on  the 
15th  January,  1859,  with  intent,  &c. 

The  fourth  as  before,  but  charged  an  appropriation  of  &QiL  on 
the  22nd  January,  1859,  with  intent,  &c. 

The  fifth  as  before,  but  charged  an  appropriation  of  lOOiL  on  the 
29th  January  1859,  with  intent,  && 

The  sixth  count  charged  that  the  prisoner  being  a  trastee  of 
certain  property,  that  is  to  6ay,  of  certain  moneys  amounting,  to 
wit,  to  the  sum  of  1002.  for  the  benefit  of  certain  persons  v(rho  had 
before  then  deposited  the  same  in  the  said  bank  for  savings,  called 
the  Bilston  Savings  Bank,  did  on  the  1st  January,  1859,  unlaw- 
fully convert  and  appropriate  the  said  last-mentioned  moneys  so 
amounting,  to  wit,  to  lOOil,  to  and  for  his  own  use  and  purposes, 
with  intent  thereby  to  defraud  the  said  persons  who  had  so  de- 
posited the  same  as  aforesaid,  agunst  the  statute,  &c. 

The  seventh  count  was  like  the  sixth,  but  charged  an  appro- 
priation of  lOOL  on  the  8th  January,  1859,  with  intent,  &g. 

The  eighth  count  was  like  the  las^  but  charged  an  appropriation 
of  502.  on  the  15th  January,  1859,  with  intent,  &c. 

The  ninth  count  was  like  the  last,  but  charged  an  appropriation 
of  50/.  on  the  22nd  January,  1859,  with  intent,  &c 

The  tenth  count  was  like  the  last,  but  charged  an  appropriation 
of  loot  on  the  29th  January,  1859,  with  intent,  &c 

The  eleventh  count  was  like  the  first,  but  charged  an  appro- 
priation of  100/.  on  the  19th  January,  1861,  with  intent,  &c« 

The  twelfth  count  was  like  the  sixth,  but  charged  an  appro- 
priation of  lOOiL  on  the  said  19th  Januanr,  1861,  with  intent,  &c. 

Prior  to  the  1st  January,  1859,  the  nrst  day  named  in  the  m^ 
dictment,  viz.,  firom  the  26th  March,  1839,  and  thence  down  to 
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and  sabseqaently  to  the  19th  January,  1861  (the  last  day  named 
in  the  indictment),  the  prisoner  was  and  acted  as  one  of  the  trus- 
tees of  a  bank  for  savings  established  in  the  county  of  StaffoiHly       — - 
being  the  savings  bank  in  the  indictment  mentioned.  ^^ 

The  prisoner  was  in  1849  appointed  the  treasurer  of  the  said    Fraudulent 
Savings  Bank,  and  continued  to  act  as  such  treasurer  until  the     tnutee^ 
end  of  February,  1861.     On  his  appointment  as  treasurer  he  ^vmffsbmk. 
with  two  sureties  executed  a  bond  m  the  penal  sum  of  500/.  to 
the  then  Comptroller-General  of  the  National  Debt  Office. 

A  copy  of  the  bond  accompanies  and  may  be  referred  to  as  part 
of  this  case. 

The  prisoner  was  also,  prior  to  the  18th  November^  1844,  and 
tbeiicedown  to  the  end  of  February,  1861,  the  secretary  or  actuary 
to  the  said  savings  bank. 

The  bank  was  established  in  the  year  1838. 

On  the  18th  November,  1844,  certain  rules,  orders  and  regula- 
tions for  the  management  of  the  said  bank  from  and  after  the  20th 
November,  1844,  were  duly  certified  by  the  barrister-at-law  ap- 

Sinted  by  the  Commissioners  for  the  Seduction  of  ^  the  National 
^bt,  for  the  purposes  of  the  Acts  9  Geo.  4,  c.  14,  and  7  &  8  Vict, 
•c.  83.  A  duplicate  of  such  rules,  orders  and  regulations,  was 
duly  transmitted  to  the  said  commissioners. 

A  copy  of  such  rules,  and  of  the  certificate  of  the  barrister  so 
appointed  to  certify,  accompanies  and  is  to  be  taken  as  part  of  this 
case. 

The  prisoner,  in  the  year  1859,  while  he  was  trustee  of  and  also 
treasurer  of  ana  the  secretary  or  actuary  to  the  said  bank,  viz.,  on 
the  21st  February,  1859,  signed  five  several  weekly  accounts. 
These  weekly  accounts  are  all  dated  the  21st  February,  1859,  are 
all  aimed  by  the  prisoner  as  treasurer  of  the  savings  bank,  and 
also  by  the  prisoner  as  secretary  or  actuary  of  the  said  bank. 
They  are  also  signed  by  one  Heafat  as  a  manager  of  the  said 
bank,  and  who  was  then  one  of  the  managers  of  the  said  bank. 
The  first  of  these  accounts  purports  to  give,  amongst  other  things, 
an  account  of  moneys  received  by  the  bank  from  depositors,  and  of 
moneys  paid  ont  to  depositors  in  the  week  ending  1st  January,  1859. 

The  sum  actually  received  in  the  course  of  that  week  was 
334il  16«.  2dL;  the  amount  returned  on  the  account  as  moneys 
received,  is  only  234/.  16^.  2d. ;  the  difierence,  lOOil,  is  the  subject 
of  the  first  count  of  the  indictment. 

The  second  account  purports  to  be  an  account  for  the  week 
ending  tiie  8th  January,  1859.  The  sum  actually  paid  out  to 
the  depositors  in  that  week  was  747.  195.  5d.  The  sum  returned 
in  the  account  as  paid  out  was  174/.  19^.  6d.  The  difference, 
100/L,  18  the  subject  of  the  second  count  in  the  indictment 

The  third  account  was  for  the  week  ending  the  15th  January, 
1A59.  The  sum  actually  paid  out  to  depositors  in  that  week  was 
51L  135.  4tf.  The  sum  returned  in  the  account  as  paid  out  was 
151/.  135.  4d.  The  difference,  100/.,  was  the  subject  of  the  third 
count  in  the  indictment. 
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The  fourth  account  was  for  the  week  ending  the  22nd  Januarvr 
1859.  The  sum  actually  paid  out  to  depositors  in  that  week  wa9 
the  sum  of  142/.  9s.  The  sum  returned  on  the  weekly  account 
as  paid  to  depositors  was  192^  9s.  The  difference,  50L,  is  the 
subject  of  the  fourth  count  in  the  indictment 

The  fifth  account  was  for  the  week  ending  the  29th  January », 
1859.  The  sum  actually  received  from  depositors  during  that 
week  was  283/.  15^.  lOd.  The  sum  returned  was  1837.  I5s.  lOcL 
The  amount  actually  piud  out  was  48^  I2s.  9d.  The  sum- 
returned  on  the  account  was  148/.  12«.  9d.  This  difference  in  the 
sums  received  and  paid  out  and  those  returned  as  such  in  the 
weekly  accounts  is  the  subject  of  the  fifth  count  in  the  indict- 
ment. 

The  prisoner  whilst  he  was  such  trustee,  treasurer  and  secre- 
tary>  or  actuary  as  aforesaid,  viz.,  on  the  8th  February,  1861, 
signed  a  certain  other  weekly  account  purporting  to  be  an  account 
for  the  week  ending  the  19th  January,  1861.  The  sum  actually* 
paid  out  to  depositors  in  that  week  was  the  sum  of  59/.  4«.  9dL 
The  amount  returned  as  paid  out  was  \69L  4ts.  9d.  The  differ- 
ence, 100/.,  is  the  subject  of  the  eleventh  and  twelfth  counts  in. 
the  indictment. 

These  weekly  accounts  are  all  signed  by  the  defendant  twice  r 
once  by  him  as  treasurer  or  person  holding  the  balance  thereof 
mentioned  in  the  account,  and  again  by  him  as  the  secretary  or 
actuary.  The  accounts  were  duly  returned  to  the  oifice  of  the 
Commissioners  for  the  Keduction  of  the  National  Debt,  and  were 
produced  from  their  office  at  the  trial.  The  written  part  of  the 
accounts,  with  the  exception  of  the  signatures  thereto  other  than 
the  signatures  of  the  prisoner,  is  in  the  prisoner's  handwriting* 
The  amounts  actually  paid  in  and  paid  out  .in  each  week  were 
ascertained  from  books  which  had  been  kept  for  that  purpose,  the 
entries  in  which  books  were  in  the  handwriting  of  the  prisoner, 
and  the  account  as  cast  up  to  show  the  total  of  the  weekly  receipts 
or  payments,  was  in  figures  in  his  handwriting.  Copies,  partly 
printed  and  partly  written,  of  these  several  weekly  accounts^ 
marked  respectively  A,  B,  C,  D,  E  and  F,  accompany  and  may  be 
referred  to  as  part  of  this  case. 

In  addition  to  these  weekly  accounts,  an  annual  account  for  the 
year  ending  20th  November,  1859,  was,  pursuant  to  the  statute 
9  Geo.  4,  c.  92,  s.  46,  and  7  &  8  Vict  c  83,  s.  13,  signed  by  the 
prisoner  as  treasurer  and  secretary,  or  actuary,  and  delivered  to- 
the  National  Debt  Office,  a  copy  whereof  accompanies  and  may 
be  taken  as  part  of  this  case. 

The  bank  was  usually  open  on  the  Monday  in  each  week :  the 
weekly  accounts  were  made  up  to  the  Saturday  preceding.  The 
money  in  hand  at  the  close  of  the  bank  on  the  Monday  was  taken 
away  by  the  prisoner  from  the  bank  to  the  parsonage,  his  private 
residence.  On  the  next  Monday  the  money  was  brought  to  the 
bank  by  the  prisoner,  or  by  his  direction.  The  books  of  the  bank 
were  at  the  office  of  the  bank  on  the  Monday  during  office  hours> 
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bat  at  all  other  times  were  kept  at  the  parsonage-house,  in  the       Rb^* 
tesidence  of  the  prisoner.  Fletohib* 

The  assets  of  the  bank  vested  in  Government  securities  have        

been  realised ;  the  amount  realised  net  the  cash  in  hand  at  the       ^^^^ 
bank  leaves,  as  compared  with  the  amounts  of  deposits,  a  defi-    j;v«iAifaM 
eiency  of  80002.  and  upwards.  tnutm^ 

The  Jury  found  as  a  fact  that  the  prisoner  was  a  trustee  of  the  Savings  hank, 
said  savings  bank  in  the  years  1859  and  1861,  and  that  whilst  he 
was  such  trustee  of  the  said  savings  bank  he  converted  and 
appropriated  to  his  own  use  and  purposes  certain  sums  of  money 
which  in  the  year  1859  and  in  the  year  1861,  and  in  the  sevend 
months  of  those  years  stated  in  the  indictment,  had  been  pdd 
into,  or  deposited  in  the  said  savings  bank  whilst  he  was  such 
trustee  as  aforesaid,  and  that  the  prisoner  did  so  convert  and 
appropriate  the  said  moneys  with  intent  to  defraud,  as  stated  in 
the  indictment. 

I  directed  a  verdict  of  Guilty  to  be  entered,  subject  to  the 
question  which  I  reserved,  and  on  which  I  request  the  opinion  of 
tnis  Court,,  whether,  upon  the  facts  so  found  by  the  jury,  and 
those  stated  in  this  case,  taken  together  with  the  said  rules  of  the 
said  savings  bank,  the  prisoner  was  a  trustee  within  the  meaning 
of  the  21  &  22  Vict*  c.  54,  as  described  in  the  several  counts  of 
the  indictment,  or  any  of  them.  I  postponed  the  sentence  upon 
the  prisoner,  upon  his  entering  into  his  own  recognizance,  himself 
in  7501,  and  two  sureties  in  the  same  amount. 

W.  F.  Channell.. 

Copy  of  the  oond  accompanying  the  case : — 

**  Know  all  men,  by  these  presents,  that  we  Horatio  Samuel  Fletcher, 
Incumbent  of  St.  Leonard's  Church,  in  the  township  of  Bilstou,  in  the 
county  of  Stafford,  and  treasurer  of  the  sayings  bank  established  at 
Bilston  aforesaid,  and  Richard  Westley  Fletcher,  of  Bilston  aforesaid, 
gentleman,  as  surety  on  behalf  of  the  said  Horatio  Samuel  Fletcher,  are 
held  and  firmly  bound  unto  Samuel  Higham,  Fsq.,  the  present  Comp- 
troller-General of  the  National  Debt  Oflice  in  the  sum  of  500/.  sterling, 
to  be  paid  to  the  said  Samuel  Higham  (as  such  comptroller-general),  or 
his  successor  Comptroller-General  of  the  National  Debt  Office  for  the 
time  being,  or  his  certain  attorney,  executors,  administrators,  or  assigns, 
for  which  payment  to  be  well  and  faithfully  made,  we  jointly  bind  our- 
aelvea,  our  heirs,  executors,  and  administrators,  and  each  of  us  severally 
and  apart  from  the  other  of  us  bindeth  himself,  his  heirs,  executors 
and  administrators,  firmly  by  these  presents.  Sealed  with  our  seals. 
Dated  this  9th  day  of  January,  in  the  year  of  our  Lord  1849." 

^  Whereas  the  above  bounden  Horatio  Samuel  Fletcher  hath  been  duly 
appointed  treasurer  of  the  savings  bank  established  at  Bilston  as  afore- 
said, and  he,  together  with  the  above  bounden  Richard  Westley  Fletcher, 
as  his  surety,  have,  pursuant  to  an  Act  of  Parliament  made  and  passed  in 
the  session  of  the  7th  and  8th  years  of  the  reign  of  her  present  Majesty, 
intituled  *  An  Act  to  amend  the  laws  relating  to  sayings  banks,  and  to 
the  purchase  of  Goyemment  annuities  through  the  medium  of  eaving-s 
banks^'  entered  into  the  above  written  bond  or  obligation,  subject  to  the 
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conditions  hereinafter  contained.  And  whereas  the  said  bond  has  been 
approved  of  bj  two  trustees  and  three  manafirers  of  the  said  savings 
bank,  as  good  and  sufficient  security.  Now  the  condition  of  the  above 
written  obligation  is  such  that  if  the  stud  Horatio  Samuel  Fletcher,  his 
executors  and  administrators^  do  and  shall  from  time  to  time,  upon 
request  or  demand  made  in  pursuance  of  an  order  signed  by  not  less 
than  two  trustees  and  three  managers  of  the  said  savings  bai^  or  at  a 
general  meeting  of  the  trustees  or  managers  thereof,  give  in  or  deliver 
up  true  and  perfect  accounts  in  writing  of  all  moneys  received  by  him, 
and  of  all  payments  made  by  him  thereout  as  such  treasurer  as  aforesaid, 
to  the  said  trustees  or  managers,  or  to  such  general  meeting  as  aforesaid, 
or  to  such  person  or  persons  as  shall  be  nominated  or  appointed  by  two 
trustees  and  three  managers  of  the  said  savings  bank,  or  at  such  general 
meeting  to  receive  the  same,  to  be  examined  and  allowed  or  dis^owed 
by  the  said  trustees  or  managers  respectively,  and  shall  and  do  on  the 
like  request  or  demand  pay  over  all  the  moneys  remaining  in  his  hands, 
and  assign  and  transfer  or  deliver  up  all  securities  and  effects,  books, 
receipts  and  vouchers,  and  all  and  every  other  books,  writings,  docu- 
ments, papers  and  property  whatsoever  rdating  to  said  office  of  treasurer 
in  his  possession,  power,  or  control,  to  the  said  person  or  persons 
appointed  to  receive  the  same  as  aforesaid,  and  likewise  do  and  shall  in 
all  respects  justly  and  faithfully  perform  and  fulfill  his  said  office  of 
treasurer  of  the  said  savings  bank,  then  the  foregoing  obligation  to  be 
void,  or  else  to  be  and  remain  in  full  force  and  virtue.  And  it  is  hereby 
declared  and  agreed  that  all  memorandums,  admissions,  declarations, 
accounts,  writings,  books,  receipts  and  written  notices  made  or 
given  by  the  said  Horatio  Samuel  Fletcher  shall  be  admitted  and 
received  in  evidence  against  the  said  H.  S.  Fletcher  in  the  same  manner, 
to  all  intents  and  purposes,  as  the  same  would  be  evidence  against  the 
said  H.  S.  Fletcher,  and  this  whether  the  said  H.  S.  Fletcher  be  living 
or  not,  or  within  the  jurisdiction  of  the  Superior  Courts  at  Westminster 
or  not.  •*  H.  S.  Fletcher.     [l.s.1 

"  B.  W.  Fletcher,    [l-s. ] 

^'Sealed  and  delivered  by  the  said  Horatio  Samuel  Fletcher  and 
Bichard  Westley  Fletcher,  in  the  presence  of 

"  Thomas  Wilton,  Clerk  to  John  Willim, 
Solicitor,  Bilston.** 

The  following  memorandum  was  indorsed  on  the  bond : — 

"  7  &  8  Vict.  c.  83,  s.  17. 
^'  We,  two  of  the  trustees  and  three  of  the  managers  of  the  savings 
bank  established  at  Bilston,  in  the  county  of  Stafford,  do  hereby  approve 
of  the  within-written  bond  being  taken  from  the  said  Horatio  Samuel 
Fletcher  and  Bichard  Westley  Fletcher,  as  good  and  sufficient  security 
for  the  just  and  faithful  executiou  of  the  office  of  treasurer  of  the  said 
savings  bank. 

''  Dated  this  9th  day  of  January,  1849. 

«  ThOHAS  PeRBT  )  rn„^  *^at«^o 

«Edwd.  Best     |  Two  trustees. 

**  Josh.  B.  Oavbn  1 

*'  John  Ethbridge  >  l*hree  managers. 

<<  Bichard  Jewsburt  Hbafat) 

(Witness)        **  Thomas  Wilton.'' 
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the  following  are  the  material  rules  of  the  Savings  Bank,  referred 

to  in  the  course  of  the  argument : —  Fi^hbb. 

The    rules    were    headed    "Bilston    Government    Bank    for  

Savings,**  and  purported  to  have  been  made  at  a  general  meeting  ^^^ 

of  the  officers  of  the  institution^  held  at  the  bank,  Nov.  13,  1844.  rrauduUni 

] .  The  management  of  the  institution  shall  be  vested  in  a  committee  of  o^^2MMfcflAJL 
twelve,  to  be  chosen  annnallj  from  amongst  the  trustees  and  managers.  ^^^"'^"^ 
The  committee  (any  three  of  whom  shall  be  competent  to  act)  shall  meet  on 
the  second  Mondays  in  JVIarch,  June,  September,  and  December,  or  at  any 
other  time  upon  the  requisition  of  two  members  of  the  committee  or  the 
secretary. 

4.  That  no  person,  being  trustee,  treasurer,  or  manager  of  this  instita* 
tion,  or  having  any  control  in  the  management  thereof^  shall  derive  any 
profit  or  benefit  directly  or  indirectly  therefrom. 

5.  The  committee  shall  appoint  a  secretary  to  transact  the  busi« 
ness  of  the  bank,  who  shall  give  security  conformably  to  tlie  7  &  8 
Vict.  c.  83,  s.  17,  and  receive  such  allowance  for  his  services  as  may  be 
thought  proper,  but  no  fees  or  perquisites  from  the  depositors.  He  shall 
be  responsible  for  all  moneys  received,  as  well  as  for  the '  accuracy  of 
every  individual  account,  and  pay  regularly  to  the  treasurer  the  whole 
balance  remaining  due  after  each  day's  business  is  concluded. 

6.  The  treasurer  shall  likewise  give  security  conformably  to  the  same 
Act. 

7.  That  no  trustee  or  manager  shall  be  personally  liable  except  for  his 
own  acts  or  deeds,  nor  for  anything  done  by  him  in  virtue  of  his  office, 
^except  in  cases  when  he  shall  be  guilty  of  wilful  neglect  and  default, 
nor  be  liable  to  make  good  any  deficiency  which  may  hereafter  arise  in 
the  funds  of  this  institution,  unless  such  persons  shall  have  respectively 
declared,  by  writing  under  their  hands  and  deposited  with  the  Commis* 
aioners  for  the  reduction  of  the  National  Debt,  that  they  are  willing  so  to 
be  answerable,  and  it  shall  be  lawful  for  each  of  such  persons,  or  for  such 
persons  collectively,  to  limit  his  or  their  responsibility  to  such  sum  as 
shall  be  specified  in  any  such  instrument,  provided  always  that  the 
trustee  and  manager  of  any  such  institution  shall  be,  and  is  hereby 
declared  to  be,  personally  responsible  and  liable  for  all  moneys  actually 
received  by  him  on  account  of  or  to  and  for  the  use  of  this  institution, 
^and  not  paid  over  or  disposed  of  in  the  manner  directed  by  the  rules  of 
the  said  institution  :  (7  &  8  Vict.  c.  83,  s.  6.) 

8.  That  the  several  sums  of  money  belonging  to  this  institution,  which 
4he  trustees  thereof  are  authorised  to  invest,  under  the  Act  9  Geo.  4, 
c  92,  or  under  the  rules  or  regulations  of  this  institution,  shall  be  paid 
into  and  invested  in  the  Bank  of  England  in  the  names  of  the  Commis- 
aioners  for  the  Reduction  of  the  National  Debt,  according  to  the  pro- 
visions of  the  said  Act  enabling  the  trustees  to  make  investments  in  the 
names  of  the  said  commissioners,  and  no  such  sum  or  sums  of  money 
shall  be  paid  or  laid  out  by  the  trustees  in  any  other  manner,  or  upon 
any  other  security  whatever,  except  such  sums  of  money  as  from  time  to 
time  shall  necessarily  remain  in  the  hands  of  the  treasurer  to  answer  the 
exigencies  {hereofl  Any  depositor,  or  any  trustee  or  trustees  acting  on 
behalf  of  any  depositor  or  depositors  of  any  friendly  society,  or  any 
charitable  or  provident  institution  or  society,  shall  not  be  restrained  or 
prevented  from  withdrawing  from  this  institution,  upon  giving  the  notice 
Jierdnafter  mentioned^  any  sum  or  sums  of  money  which  shall  have  been 
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deposited  by  such  depositor,  friendlj  society,  charitable  or  provident 

^'^         institution  or  society,  and  investing  the  same  in  any  other  securities* 

J'LKrc^BB.     ^hat  the  trustees  shall  pay  into  the  Bank  of  England  any  sum  or  sums 

of  money,  not  being  less  than  50/.,  to  the  account  of  the  Commissioners 

1862.        for  the  Reduction  of  the  National  Debt,  upon  the  declaration  of  the 

»  '^T'j  ^    trustees  or  any  two  or  more  of  them  that  such  moneys  belong  ezclusivelT 

trfut^^      to  this  institution. 

Smings  bank.       25.  That  any  depositor  shall  be  at  liberty  to  withdraw  the  whole  or 

any  part  of  his  or  her  deposit  and  interest,  upon  giving,  during  banking 

hours,  fourteen  days'  previous  notice,  and  in  case  any  notice  is  given  and* 

the  money  not  accordingly  withdrawn,  it  shall  be  considered  a  fresh 

deposit,  and  carry  interest  again  from  the  succeeding  20th  day  of  th& 

month. 

This  case  was  twice  ai^ed  (May  3)  before  Erie,  C.  J.,  Martin  and 
Channell,  BB.,  and  Blackburn  and  Keating,  JJ.,  who,  not  i^ree- 
ing  in  opinion,  directed  the  case  to  be  again  argued  before  all  the 
judges.     The  case  now  came  on  accordingly. 

June  7. — Matthews  for  the  defendant. — The  indictment  is  framed 
npon  the  20  &  21  Vict  c  54.  Sect  I  enacts,  ^^  That  if  any  person, 
being  a  trustee  of  any  property  for  the  benefit,  either  wholly  or 
partially,  of  some  otner  person,  or  for  any  public  or  charitable 
purpose,  shall,  with  intent  to  defraud,  convert  or  appropriate  the 
same,  or  any  part  thereof,  to  or  for  his  own  use  or  purpose,  or 
shall,  with  intent  aforesaid  otherwise  dispose  of  or  destroy  such 
property,  or  any  part  thereof,  he  shall  be  guilty  of  a  misdemeanor. '^ 
1?he  word  "trustee "in  sect  1  is  narrowed  by  the  interpretation 
clause  (sect  17)  to  mean  *^  a  trustee  on  some  express  trust  created 
by  some  deed,  will,  or  instrument  in  writing;"  and  the  word' 
^* property"  is  to  denote  and  include  not  only  such  real  and' 
personal  property  as  may  have  been  the  original  subject  of  a  trust, 
out  also  any  real  or  personal  property  into  which  the  same  may 
have  been  converted  or  exchanged,  and  the  proceeds  thereof,  lit 
is  contended  that  the  defendant  was  not  a  trustee  of  property 
within  that  definition.  First,  the  defendant  is  not  a  trustee  created 
by  an  instrument  in  writing.  The  rules  of  the  society  are  not  an. 
instrument  in  writing  within  sect.  17.  The  instrument  in  writing 
must  be  ejusdem  generis  as  a  **  deed  "  or  "will : "  {Re  Lord,  1  K.  &  X 
90.)  Then  the  rules  are  not  an  instrument  in  writing  creating  a 
trust  within  the  meaning  of  the  Act  The  9  Geo.  4,  c.  92,  s.  2  ; 
3  &  4  Will.  4,  c.  14;  and  7  &  8  Vict  c  83,  were  then  referred 
to.  [CoGKBUBN,  C.J. — Suppose,  independently  of  these  Acts,  a 
number  of  persons  associated  together  for  a  similar  object  draw  w^^ 
a  code  of  rules,  would  they  not  create  a  trust?  And  if  a  person^ 
receives  money  under  them  and  appropriates  it  to  his  own  use 
fraudulently,  would  he  not  be  liable  criminally  ?]  If  the  person, 
engaged  by  writing  to  take  the  money  and  hold  it  under  the  rules, 
no  doubt  he  would  be  liable  criminally ;  but  here  the  trust  is  not 
created  by  theinfitrument  in  writing.  [Eele,  CJ. — Suppose  the 
trust  is  created  by  will,  that  precedes  the  acceptance  of  the  trust, 
and  the  Act  makes  that  sufiScient]  All  the  elements  to  constitute - 
the  trust  should  be  found  in  the  written  instrument    Under  these: 
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rules  there  is  no  trustee,  cestui  que  trusty  or  trust-fund  sufficient        B>^ 
to  satisfy  the  conditions  of  20  &  21  Vict,  c  54.     [Blackburn,  J.    fub^'hb?* 

— The  statute  does  not  say  that  the  acceptance  of  the  trustees        

should  be  created  by  writing,  but  only  the  trust.]  These  rules  do  ^^^^ 
not  create  a  trust;  here  it  is  to  be  followed  by  the  acceptance  of  ^raudiam^ 
the  trust  and  the  deposit :  (Lewin  on  Trusts,  56.)  In  the  next  trustee-- 
place  it  is  contended  that  there  was  no  such  express  trust  as  alleged  Savmgi  htnk, 
in  the  indictment.  It  does  not  appear  how  any  one  becomes  a 
trnstee,  secretary,  or  treasurer.  [Wightman,  J. — Suppose  a 
person  appointed  to  one  of  these  offices,  and  after  his  appointment 
It  is  said  to  him,  ^^  These  are  your  rules."]  The  word  in  the 
statute  is  '* created"  by  some  deed^  will,  or  written  instrument. 
FAIartin,  B. — Why  is  not  the  8th  rule  the  creation  of  the  trust?] 
The  rules  precede  the  existence  of  any  trust,  trustee,  or  cestui  que 
truMt\  it  is  the  savings  bank  statute  that  creates  the  trust.  In  the 
first  set  of  counts  the  defendant  is  alleged  to  be  a  trustee  of  moneys 
for  a  public  purpose,  and  it  is  contended  that  assuming  a  trust  to 
exist,  it  is  not  a  trust  for  a  public  purpose.  In  the  books,  public  and 
charitable  trusts  are  treated  as  synonymous :  (Lewin  on  Trustees, 
p.  19.)  The  trust  is  for  the  benefit  of  the  several  depositors  in  this 
case,  and  does  not  fall  within  the  known  definition  of  a  public  or  chari- 
table trust  2  ( The  Attorney-General  v.  AspinalU  2  Myl.  &  C.  613.) 
Where  the  property  was  not  applicable  entirely  to  public  purposes, 
but  also  to  some  purposes  essentially  private,  it  was  held  to  be 
rateable  to  the  poor-rate,  not  being  for  the  public  advantage  only : 
{Reg.  V.  Harroaatey  20  L.  J.  25,  M.  C.)  As  secretary,  the  only 
rule  which  could  be  said  to  create  an  express  trust  is  th@  fifth  rule, 
and  that  has  been  performed  by  the  defendant.  As  treasurer, 
there  is  no  rule  which  points  out  what  he  is  to  do.  The  treasurer 
is  to  keep  the  money  in  his  hands  until  he  receives  an  order 
directing  him  to  pay  the  money  to  some  other  person.  There  is  no 
express  trust,  as  to  the  treasurer.  As  to  the  trustee,  the  only 
express  trust  is  the  eighth  rule.  [Cockburn,  C.J. — Why  was 
not  the  defendant  guilty  of  embezzlement  as  secretary  when  he 
paid  over  to  himself  a  part  only  instead  of  all  that  he  received? 
Bramwell,  B. — ^In  his  accounts  as  treasurer,  he  says  he  received 
so  much  only ;  then  it  follows  that,  as  secretary,  he  embezzled  the 
amount  he  did  not  pay  ovet  to  himself  as  treasurer.]  It  may  be 
the  prisoner  was  indictable  under  the  7  &  8  Geo.  4,  c.  29,  s.  49 ;  but 
the  question  is,  can  this  indictment  be  sust»ned  ?  {Reg.  v.  Proudy 
S  Cox  C.  C.  22 ;  s.  c  31,  L.  J.  71,  M.  C.)  The  depositors  have 
not  the  rights  of  cestuis  que  trust  The  relation  between  them  and 
the  bank  is  that  of  debtor  abd  creditor :  (Rex  v.  Mildenhall  Savings 
BeaJiy  6  A.  &  E.  952 ;  Crisp  v.  Binbury,  8  Bing.  394 ;  Tassell  v. 
<^aper,  9  C.  B.  609.) 

^  Jttne  14. — DowdesweU  {Pigott^  Seqt,  with  him)  for  the  prosecu- 
tion.— The  defendant  was.  properly  convicted,  for  he  was  a  trustee 
«inder  an  express  trust,  created  by  an  instrument  in  writing  within 
the  meaning  of  the  20  &  21  Vict.  c.  54.  The  word  *^ trustee"  is 
used  in  its  widest  sense  in  sect.  1,  for  when  the  framers  give  a 
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Kw».        glossary  they  limit  the  term.     The  defendant  was  a  trustee,  and, 
Tlkzcbkb.    ^  ^^°o  ^  ^^  ^^^  funds  of  the  depositors  in  his  hands,  he  was 

bound  to  apply  them  for  their  benefit,  and  not  to  his  own  use.    As^ 

1862.       treasurer,  also,  he  was. a  trustee  of  the  funds,  especially  of  a  savings 

I'raudi^    bank ;  he  holds  the  cash,  not  as  a  servant,  but  as  one  of  the  prin- 

inuu&-^     cipal  members.     As  secretary,  he  was  the  person  appointed  to 

Amnffi  bank,  receive  the  <'unds,  and,  upon  receipt,  he  held  them  as  trustee  for 

the  depositors  until  he  had  paid  them  over.     Although  he  might 

have  been  indicted  for  embezzlement,  and  if  Beff.  v.  Prottd  is  an 

authority  for  that  proposition,  still  the  defendant  is  liable  upon  the 

E resent  indictment  for  holding  these  funds,  however  they  came  to 
is  hands,  he  was  liable  as  a  trustee :  (Yin.  Abr.  Trust,  A.  1.)  The 
prisoner  was  a  trustee  upon  an  express  trust ;  (Maddock  Ch.  Pr« 
446.)  Express  and  implied  trusts  are  terms  of  art  well  known  to- 
the  law.  The  Statute  of  Frauds,  29  Car.  2,  c.  3,  ss,  7,  9,  requires 
that  all  declarations  or  creations  of  trusts  of  lands,  tenements,  or 
hereditaments,  and  all  grants  and  assignments  of  trusts,  shall  be  in 
Writing;  and  the  8th  section  speaks  of  trusts  arising  or  resulting 
by  implication  or  construction  of  law :  {Cooke  v.  Fountain,  3  Swans. 
591.)  The  Statute  of  Limitations  does  not  run  against  express 
trusts :  (3  &  4  Will.  4,  c.  27,  s.  25.)  In  the  present  case  the  trust 
is  created  by  the  rules,  which  operate  as  a  declaration  of  trust.  It 
is  not  necessary  that  the  instrument  creating  the  trust  should  con- 
tain within  it  everything  which  the  trustee  is  required  to  do,  or 
that  it  should  convey  the  corpus  of  the  trust  to  the  trustees. 
Government  Stock,  Bank  and  East  India  Stock,  and  joint-stock 
shares  are  conveyed  by  transfer.  It  cannot  be  contended  that  a 
trustee  originally  appointed  by  the  company's  deed  of  an  insurance 
ofEce  is  not  liable  for  the  fraudulent  appropriation  of  the  existing^ 
funds  be'^ause  they  were  not  conveyed  to  him  by  the  deed  at  the 
time  he  was  appointed.  All  that  is  required  by  the  20  &  21  Vict. 
c.  54,  is,  that  the  trust  should  be  created  by  an  instrument  in 
writing,  that  it  should  be  an  express  trust  as  contradistinguished 
from  oral  and  implied  or  constructive  trusts.  No  regular  formal 
instrument  is  required  to  create  a  trust:  {Bayley  v.  Boulcourty 
4  Russ.  345;  Gray  v.  Gray,  21,  L.  J.  745,  Ch.;  Saunders  on 
Uses  and  Trusts,  343.)  Mere  letters  and  memoranda  are  suffi- 
cient. The  statute  does  not  require  the  writing  to  be  signed  by 
the  person  creating  the  trust.  A  savings  bank  might  be  created 
at  common  law,  and  the  statute  merely  recognises  these  .societies 
as  bodies  regulated  by  certain  rules,  which  create  the  trusty  and 
then  gives  them  certain  protections.  There  is  nothing  so  peculiar 
in  the  character  of  a  will  or  deed  as  to  prevent  these-  rules  from 
being  an  instrument  in  writing  wHhin  the  meaning  of  the  statute; 
Any  writing  may  be  a  will,  provided  it  contain  testamentary 
words,  and  any  writing  may  be  a  deed  provided  it  has  a  seal 
affixed.  These  rules  are  of  the  same  nature  as  those  that  govern 
insurance  companies,  corporations,  and  other  public  associations^ 
and  they  are,  for  the  purpose  of  the  statute  20  &  21  Vict,  c  54> 
gusdem  generis  as  a  will  or  deed.     Next^  this  was  a  public  trusts 
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Lsstlj,  the  set  of  counts  which  allege  that  the  defendant  was  a       Bm. 
trustee  of  moneys  for  the  benefit  of  the  depositors  was  fuUj  proved.  ** 

Bulesy  4,  8,  and  25  show  this.     [WiLLES,  J.,  referred  to  Holmes      ^^^^^ 
y.  Henty^  4  CI.  &  Fin.  74.    Where  a  majority  of  the  trustees  of  a       isttt. 
sayings  bank  had  resolved  to  apply  a  part  of  the  increased  or  sur-    «~TV^ 
plus  fands  to  the  repair  of  a  briage,  and  the  money  had  been  paid     tnMw^ 
over  to  one  of  themselves,  who  was  the  bridgemaster,  and  it  was  Bammi%  toft. 
to  be  a  breach  of  trust,  and  that  the  parties  were  liable  to  refund 
the  money.] 

Matthews  was  heard  in  reply. 

CocxBiTRN,  C.  J. — I  am  of  opinion  that  this  conviction  was 
right,  and  that  it  ought  to  be  upheld.  The  first  Question  is,  was 
the  defendant  a  trustee  within  the  meaning  of  the  Act  ?  I  think 
that  it  is  clear  that  he  was  a  trustee.  It  was  contended  by  Mr. 
Matthews  that  he  was  not  a  trustee,  though  he  was  called  a 
trustee  in  the  rules  of  the  society,  and  that  the  defendant  was 
only  liable  in  an  action  at  the  suit  of  the  depositors  to  repay  them 
the  amount  of  their  respective  deposits  with  interest.  I  do  not 
concur  in  that  argument.  I  think  that  the  defendant  was  a 
trustee  upon  the  receipt  by  him  of  the  moneyi  which  he  was 
bound  to  hold  for  the  benefit  of  the  institution  until  it  was  repaid 
to  the  depositors  under  the  8th  rule,  which  creates  a  trust  to  hold 
the  money  for  the  benefit  of  the  institution.  I  am  disposed  to 
think  that  this  was  not  a  trust  for  a  charitable  or  public  purpose 
within  the  meaning  of  the  Statute.  Although  a  savings  bank  is 
an  institution  of  public  concehi,  as  tending  to  promote  thrifty 
habits  on  the  part  of  the  public,  and  it  is  desirable  that  the 
savings  of  the  depositors  therein  should  be  protected,  yet  I  do  not 
tiiink  that  it  is  a  public  purpose  within  the  meaning  of  the  Act, 
which  appears  to  me  to  contemplate  institutions  such  as  those 
which  are  exempted  by  statute  from  liability  to  pay  poor-rates 
and  similar  things.  On  the  first  set  of  counts  in  the  indictment, 
the  prosecution  therefore  fails ;  but  on  the  sixth  and  other  counts, 
which  charge  the  defendant  as  a  trustee  for  the  benefit  of  the 
depositors  in  the  bank,  I  think  the  prisoner  was  properly  convicted. 
Looking  at  the  whole  scope  of  the  institution,  it  is  plain  that  the 
defendant  was  not  to  hold  the  funds  for  his  own  individual  benefit, 
but  for  the  benefit  of  some  one  else.  What  is  the  meaning  of  the 
term  '*  institution "  in  the  8th  rule  ?  It  includes  the  managers, 
trustees,  ofiScers,  and  depositors.  The  8th  rule  speaks  of  the 
^  institution."  Although  the  trust-moneys,  in  point  of  law,  belong 
to  the  trustees,  yet  within  the  meaning  of  this  rule  they  belong 
to  the  institution — that  is,  to  the  rest  of  the  persons  as  distin- 
guished from  himself;  therefore  I  think  the  defendant  was  clearly 
a  trustee  for  the  benefit  of  other  persona  Then,  is  it  an  express 
trust  ?  It  is  clear  that  it  was  the  defendant's  duty  to  receive  the 
moneys,  and  to  pay  them  over.  The  treasurer's  duty  is  plainly 
chalked  out :  he  is  to  hold  the  moneys  on  behalf  of  the  institu- 
tion, retaining  in  his  hands  only  so  much  as  is  necessary;  and  if 
the  treasurer  does  not  discharge  that  duty,  he  is  guilty  of  a  breach 
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^^        of  trust '    Therefore  I  think  there  was  an  express  trust.    The 
Fleiotkb.    ^®^*  point  is,  whether  there  was  an  express  trust  created  by  an 

'    instrument  in  writing  within  the  meaning  of  the  statute.     To  my 

186S.       mind  it  is  quite  clear  that  the  trust  was  created  by  an  instrument 

Frmduknt    ^  writing,  Dccause  the  rules  of  the  society  give  the  authority  to 

trustee^     receivc  the  money,  and  point  out  in  what  way  there  is  an  obligar 

Sanagtbank,  tion  to  apply  it.     The  trustees  are  to  receive  the  moneys  and 

invest  them  with  the  Commissioners  for  the  Keduction  of  the 

National  Debt.    The  same  writing  which  empowers  the  trustees 

to  receive  the  moneys  from  the  depositors,  and  hold  the  same, 

?oints  out  the  purpose  to  which  it  is  to  be  applied  by  them. 
?hen,  is  it  an  instrument  in  writing  ejusdem  generis  as  a  deed  or 
will  ?  It  is  said  that  the  rules  of  the  society  are  not  efusdem 
generis  as  a  deed  or  will ;  but,  for  this  purpose,  I  think  they  are ; 
for  if  the  rules  authorise  the  receipt  of  the  money,  and  declare 
what  the  trust  is,  they  seem  to  me  to  be  an  instrument  in  writing 
ejfisdem  generis  as  a  deed  or  will,  for  they  have  the  same  effect  as  a 
deed  or  will,  whereby  a  trust  is  created.  In  this  case,  instead  of 
executing  a  deed,  the  defendant  accepts  office  under  a  set  of  rules 
which  dictate  his  duty.  We  must  not  overlook  the  intention 
of  the  Act,  which  was  to  prevent  the  fraudulent  appropriation 
by  trustees  of  moneys  in  their  hands.  The  object  of  the  proviso 
was  to  prevent  implied  trusts  from  being  included  in  the  penal 
provisions  of  this  Act,  and  it  was  required  that  there  should 
DC  an  express  trust  as  distinguished  from  an  implied  one,  and  that 
it  should  be  in  writing,  and  not  be  left  to  oral  proof.  Of  the 
moral  guilt  of  the  defendant  there  can  be  no  doubt.  I  entertained 
a  doubt  at  one  time  whether  the  defendant  could  be  convicted,  as^ 
by  the  rules,  the  secretary  was  bound  to  pay  the  moneys  received 
over  to  the  treasurer,  and  the  treasurer  to  the  trustees,  and  the 
defendant  himself  acted  as  secretary,  treasurer,  and  trustee ;  but 
now,  for  the  reasons  I  have  given,  I  am  satisfied  that  there  was 
full  ground  for  saying  that  the  finding  of  the  jury  wbs  right, 
and  that  the  defendant  was  a  trustee  within  the  meaning  of  the 
Act 

The  rest  of  the  Court  concurred. 

Conviction  affirmed. 
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COURT  OF  CETMINAL  APPEAL. 

June  1th,  1862. 

(Before  Cockbukn,  C.  J.,  Mabtin,  B.,  Willes,  Bylbs  and 
Blackburn,  33.) 

Reg.  v.  Edward  HoLMAN.(a) 

Indictment — Misjoinder  of  counti^^Time  for  ohjecting-^Election, 

Theprisoner  was  indicted  in  the  first  count  for  embezzlement^  and  in  the 
second  for  larceny ^  as  a  bailee^  under  the  20  ^  21  Vict.  54.  After 
plea  pleaded  and  the  jury  were  charged,  and  in  the  course  of  the  trial, 
it  was  objected  for  the  prisoner  that  the  indictment  was  bad  for  mis^ 
foinder  of  counts.  The  Court  overruled  the  objection,  and  directed  the 
prosecutor  to  elect  upon  which  count  he  would  proceed^  and  the  pro- 
secutor  having  elected  to  proceed  upon  the  second  count,  the  prisoner 
was  found  guiUy  thereon : 

Beld,  that  the  conviction  was  right. 

CASE  reserved  for  the  opinion  of  this  Conrt 
At  the  General  Quarter  Sessions  of  the  peace  of  our  Lady 
the  Queen,  holden  at  Lewes,  in  and  for  the  countj  of  Sussex^  on 
the  7th  April,  1862,  before  George  Darby,  Esq.,  churman,  John 
Ellman  and  others^  their  fellow-iustices  of  our  said  Lady  the 
Queen  assigned  to  keep  the  peace  m  and  for  the  county  aforesaid. 
Edward  Holman  was  tried  on  an  indictment  preferred  and  found 
i^n«t  him  on  7th  April,  aforesaid,  of  which  the  following  is  a 
top  J I — 
Sussex,  1  The  jurors  for  our  Lady  the  Queen,  upon  their  oath 
to  wit.  J  present,  that  Edward  Holman,  on  the  28th  January, 
1862,  being  then  a  servant  to  William  Lewis,  did  by  virtue  of  such 
his  employment  then,  and  whilst  he  was  so  employed  as  aforesaid, 
receive  and  take  into  his  possession  certain  money,  to  wit,  to  the 
amount  of  3^  7s.j  for  and  in  the  name  and  on  the  account  of  the 
said  William  Lewis,  his  master  as  aforesaid,  and  did  then 
fraudulently  and  falsely  embezzle  the  said  money.  And  so  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said 
Edward  Holman  then  in  manner  and  form  aforesaid  feloniously 
did  steal,  take  and  carry  away  the  said  money  the  property  of  the 

[(a)  Reported  bj  JoBX  Tbompsov,  Esq^  Barrister-at-Lenr. 
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Sbo.        said  William  Lewis^  from  the  said  William  Lewis,  his  master  as- 
HoLMAir      aforesaid,  against  the  form  of  the  statute  in  such  case  made  and 

'     provided,  and  against  the  peace  of  our  Lady  the  Queen^  her 

1862.        crown  and  dignity. 

Mi^oMer  of      Second  count.— -And  the  jurors  aforesaid,  upon  their  oath  afore- 

ooiffito—      ssdd,  do  further  present,  that  the  said  Edward  Holman,  on  the 

Ekction,      28th  day  of  January,  aforesaid,  being  a  bailee  of  certain  property 

to  wit,  of  certain  money  to  the  amount  of  ZL  7«.,  the  money  of 

Amy  Head,  feloniously  and  fraudulently  did  take  and  conyert  the 

said  money  to  the  use  of  him  the  said  Edward  Uolman,  against 

the  form  of  the  statute  in  such  case  made  and  provided,  and 

against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

At  the  close  of  the  case  for  the  prosecution,  the  prisoner's 
counsel  contended  that  the  indictment  was  absolutely  bad  for 
misjoinder  of  counts,  and  that  the  objection  was  fatal,  although 
not  taken  till  after  plea  pleaded,  and  the  jury  had  been  charged, 
and  upon  the  Court  proposing  to  direct  the  counsel  for  the  prose- 
cution to  elect  on  which  count  he  would  proceed,  the  prisoner's 
counsel  further  contended  that  the  indictment  was  so  absolutely 
bad  that  the  election  of  counts  was  inadmissible. 

The  Court  directed  the  counsel  for  the  prosecution  to  elect  on 
which  count  he  would  proceed,  reserving,  at  the  request  of  the 
prisoner's  counsel,  the  points  raised  by  him  as  above  stated  for  the 
consideration  of  the  Court  for  Crown  Cases  Reserved. 

The  counsel  for  the  prosecution  elected  to  proceed  on  the  second 
count,  and  upon  that  count  the  prisoner  was  convicted. 

The  Court  postponed  judgment  on  the  conviction,  and  ordered 
that  the  prisoner  should  enter  into  a  recognizance  with  sureties^ 
conditioned  to  appear  at  the  next  general  quarter  sessions  of  the 
peace  to  be  holden  in  and  for  the  said  county,  and  receiye  judg- 
ment on  the  said  conviction,  and  remain  imprisoned  until  such  re- 
cognizance should  be  entered  into. 

The  prisoner  has  since  entered  into  such  recognisance  and  been 
discharged  from  custody. 

The  opinion  of  the  Court  for  Crown  Cases  Reserved  is  requested, 
whether,  upon  the  grounds  contended  for  by  the  counsel  for  the 
prisoner  as  aforesaid,  the  prisoner  was  not,  or  whether  he  was 
liable  to  be  convicted  on  the  second  count  of  the  indictment  as 
above  set  forth.  (Signed)  G.  Daebt. 

No  counsel  appeared  on  either  side. 

By  the  Coubt  :  Conviction  affirmed. 
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COURT  OP  QUEEN'S  BENCH. 

June  28,  1862. 

(Before  Wightman  and  Ckomptoit,  JJ.) 

BeLASOO  v.  HANNA27T.(a) 
BaBTON  ».  HANNANT.(a) 

Refreshment  Houses  Act— 23  ^  24  Vict.  c.  27,  s.  32. 

Knowingly  suffering  prostitutes  to  tusemble  at  and  continue  in  and  upon 
the  premises — Sufficiency  of  evidence  to  sustain  conviction. 

Balasco  v.  Hannant. 

THIS  was  a  case  stated  bj  a  police  maffistrate  of  the  metropolis, 
under  20  &  21  Vict.  c.  43,  and  which  raised  the  question 
for  the  opinion  of  the  Court,  whether  the  appellant  had  been 
rightly  convicted  under  the  32nd  section  oi  the  Kefreshment 
Houses  Act,  23  &  24  Vict.  c.  27,  for  knowingly  suffering  prosti- 
tutes to  assemble  in  and  upon  his  premises,  itTo.  6,  Panton-6treet> 
Haymarket. 

The  facts  of  the  case  were  stated  Iby  the  magistrate  as 
foDows : — 

**  Whereas,  on  the  25th  day  of  April  last,  Samuel  Belasco,  of 
the  refreshment-house  No.  6,  Panton-street,  appeared  before  me 
in  this  Court  on  summons,  to  answer  the  complaint  of  the  super- 
intendent of  the  C  division  of  police,  for  an  offence  under  the 
32nd  section  of  the  statute  23  &  24  Vict.  c.  27,  for  that  he,  ou 
the  20th  day  of  April,  1862,  at  the  house  No.  6,  Panton-street,  in 
the  parish  of  St.  Martin-in-the-Fields,  in  the  county  of  Middlesex, 
and  within  the  metropolitan  police  district,  being  a  person  licensed 
to  keep  a  refreshment-house  at  No.  6,  Panton-street,  aforesaid^ 
did  knowingly  suffer  prostitutes  to  assemble  at  and  continue  in 
and  upon  his  said  premises,  &c«  Having  heard  the  case,  I  find 
that  the  business  of  the  house  kept  by  Samuel  Belasco,  the 
defendant  before  me,  was  carried  on  under  a  refreshment  licence ; 
that  the  ordinary  usage  of  the  defendant  is  to  keep  his  house 
open  from  about  midnight  to  four  a.m.,^  mainly  for  (he  purpose  of 
providing  refreshment  for  known  prostitutes;  that  on  the  morning 
of  the  day  in  question,  between  the  hours  named,  155  prostitutes 
and  about  an  equal  number  of  men  viuted  the  house;  that  the 

(a)  Reported  bj  Jbmr  Thompsov,  Esq^  Barriistar-at-Lair. 
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BsLABco     attention  of  the  defendant  was  called  to  the  fact  that  the  women 
HaJnaxt.    P^GSGi^t  were  prostitutes^  and  he  admitted  his  knowledge  of  the 

fact;  that  during  the  visits  of  the  police,  they  (the  police)  saw 

]^*       numbers  of  prostitutes  in  the  house  who  were  not  partaking  of 
Sufiringhad  I'^fj^^shment ;   that  upon  some  occasions  the  police  were  kept 
characters  to  Waiting  at  the  door,  so  that  time  was  given  to  do  away  with  all 
*"'?^^^«  evidence  of  disorder  or  improprietv  of  conduct  if  any  such  existed; 
^iLu$e.       ^^^^  ^^^  ^^  prostitutes  entered  the  house  kept  by  said  defendant 
either  singly  or  in  groups  of  prostitutes,  and  in  the  majority  of 
cases  they  came  out  either  in  groups  of  men  and  prostitutes,  or  a 
man  and  a  prostitute  in  pairs;  and  that  the  Hay  market,  close  to 
which  the  defendant's  house  is  situated,  is  one  of  the  grpat  centres 
of  London  prostitutes  between  midnight  and  four  a.m.,  or  there- 
abouts ;   finally,  that  not  one  of  the  prostitutes  present  was 
apparently  needy  or  in  distress. 

**  On  the  other  hand,  I  find  that  the  police  discovered  no  trace 
of  indecency,  drunkenness,  or  disorder  m  the  said  house,  and  that 
it  is  a  bonajide  supper-house;  that  a  considerable  number  of 
suppers  were  actually  served  on  the  night  in  question ;  that  it  cUd 
not  appear  that  those  prostitutes  who  were  not  seen  to  take 
refreshment  tarried  in  tne  house  for  a  longer  time  than  would 
have  been  needful  to  procure  refreshment,  had  such  been  their 
intention.  The  said  house  is  a  fair  sample  of  the  Haymarket 
supper-house  used  by  the  upper  classes  of  prostitutes  of  the 
district. 

*^  Upon  these  facts  I  found  that  the  prostitutes  did  assemble  at 
the  said  house  of  the  defendant  in  furtherance  of  prostitution,  and 
I  convicted  the  defendant  in  the  penalty  of  20s. 

*^  The  question  for  the  opinion  of  the  Court  is  whether,  upon 
finding  these  facts,  the  conviction  was  right  in  point  of  law. 

*^  A.  A.  Knox,  Metropolitan  Police  Magistrate. 

**  Police-court,  Marlborough-street,  May  22,  1862." 

Field  for  the  respondent — The  conviction  was  under  the  Re- 
freshment Houses,  &c.  Act,  23  &  24  Vict.  c.  27,  s.  32,  which 
enacts  that  ^^  Every  person  licensed  to  keep  a  refreshment-house 
under  this  Act  who  shall  (without  a  licence  for  that  purpose)  sdl 
or  permit,  or  suffer  to  be  sold  within  such  refreshment-house  any 
intoxicating  liquor,  or  shall  knowingly  suffer  any  unlawful  games 
or  gaming  therein,  or  knowingly  suffer  prostitutes,  thieves,  or 
drunken  and  disorderly  persons  to  assemble  at  or  continue  in  or 
upon  his  premises,  or  do,  suffer,  or  permit  any  act  in  contravention 
of  his  licence,  shall,  upon  conviction  thereof  before  two  justices^ 
pay  for  the  first  offence  a  fine  not  exceeding  40^.;  for  the  second 
offence  a  fine  not  exceeding  6U ;  and  for  every  subsequent  offence 
a  fine  not  exceeding  20/.,  or  be  subject  to  a  forfieiture  of  his  licence 
at  the  discretion  of  the  justices  before  whom  he  shall  be  convicted ; 
and  in  case  of  such  forfeiture  of  hb  licence,  such  person  shall  be 
disqualified  for  the  space  of  one  year  then  next  ensuing  from 
obtaining  a  fresh  licence,  and  such  fresh  licence,  if  obtained  within* 
the  said  year,  shall  be  absolutely  null  and  void  to  all  intents  and 
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-pvrpoeeB.^    It  is  submitted,  that  the  facts  proved  warranted  the     Bblaboo 
oonyiction.    In  Greig  y.  Bendeno  (1  E.  B.  &  E.  133),  it  was  held,    HABHA«i. 

that  if  the  justice  infers  from  prostitutes  coming  to  a  refreshment-       

house,  that  they  in  fact  met  for  purposes  of  prostitution  or  other       ^^^^ 
disorderly  conduct,  he  should,  whether  there  has  been  disorderly  suffermg  had 
conduct  or  not,  convict.     And  in  Parker  v.  Green  (5  L.  T.  Rep.   characttn  to 
N.  S.  46;  31  L.  J.  133,  M.  C),  it  being  found  by  the  magistrate  ''^^J^ 
that  twenty-four  prostitutes  and  fifty  men  remained  at  the  bar  of       jionfe. 
a^  public-house  for  an    hour   or  more,  that  the  women  were 
disorderly,  and  son^  of  them  swearing,  that  at  a  later  hour  the 
same    evening    fifty    prostitutes    and    sixty   men    were    there, 
some  of  the  prostitutes  being  the  same  as  were  there  at  the 
earUer  part  of  the  evening;   that  several   of  the  same  prosti- 
tutes were  proved  to  have  been  in  the  same  house  on  other 
evenings,  and  that  the  defendant  was  present  on  these  occasions, 
it  was  held  that  this  was  sufiicient  evidence  of  knowingly  per- 
mitting and  suffering  persons  of  notoriously  bad  character  to 
assemble   and    meet  together  in)  the  house  contrary  to  excise 
ficence  granted  under  9  Geo.  4,  c.  61.     On  the  other  side  it  will 
be  urged  that  there  was  no  indecency,  drunkenness,  or  disorder;- 
but   these,  according  to  Greiff    v.   JBendenOy  are  not  necessary  ' 
ingredients  to  the  offence. 

HuddlesUm  {Giffard  with  him)  for  the  appellant. — The  facts 
fdund  are  not  sufficient  to  render  the  appellant  liable.  Sect  32  is, 
*  shall  knowingly  suffer  prostitutes,  thieves,  or  drunken  or  disorderly 
persons  to  assemble  at  or  continue  in  or  upon  his  premises,  or  do  or 
permit  any  act  in  contravention  of  his  licence."  Now,  the  form  of  the 
ucence  does  not  specify  anything  about  prostitutes.  The  keeper 
of  a  refreshment-house  is  not  to  exclude  prostitutes  so  long  as 
good  order  is  maintained  by  them.  [Wightman,  J. — Not  when 
they  come  for  the  purpose  of  refreshment  merely.]  The  magis- 
trate does  not  say  that  the  appellant  knowingly  suffered  the 
prostitutes  to  assemble  in  furtherance  of  prostitution.  It  is  no- 
offence  to  provide  refreshments  for  known  prostitutes.  It  is  not 
found  that  the  prostitutes  were  plying  their  trade  there.  [Wight- 
JfAN,  J. — The  magistrate  means  that.} 


Barton  v«  HaTttuauL 

This,  also,  was  a  case  stated  bv  one  of  the  police  Magistrates 
of  the  metropolis  for  the  opinion  of  this  Uourt,  and  which 
laiaed  the  question,  whether  the  appellant  had  been  rightly  con- 
Ticted  of  knowingly  suffering  prostitutes  to  assemble  and  continue 
upon  his  premises  at  a  refreshment-room,  No.  8,  Leicester-square^ 
known  as  **Kate  Hamiltotfs.'* 

The  case  stated  that  ^'  the  defendant  had  for  some  time  kept 
his  house  open,  under  a  refreshment  licence,  and  that  on  the> 
morning  of  the  19th  April  it  was  so  kept  open  between  the  hours 
of  12  a.m«  and  4  am.;  that  the  police  irisited  the  house  from  half- 
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Barton     hour  to  half-hour^  within  the  limits  of  time  named ;  that  upon  each 

«•  occasion  they  found  numbers  of  known  prostitutes  assembled  in  a 

^^^^^'    public  room  in  the  said  house;  that  the  largest  number  on  any  of 

1862.       the>  visits  so  made  by  the  police  were  ninety-five  women,  nearly 

-7-        all  of  whom  were  known  to  be  prostitutes;   that  no  signs  of 

^^^^^^  refreshment,  saving  a  few  soda-water  bottles  and  coffee-cups  were 

astembie  m  a  forthcoming  on  any  occasion ;  •  that  the  prostitutes  were  all  ap- 

r^fret^nmt    parently  belonging  to  the  upper  class  of  prostitutes;  that  the 

^^"^       especial  attention. of  the  defendant  was  called  to  the  fact  that  the 

women  present  during  the  visits  of  the  police  were  prostitutes, 

and  he  admitted  his  knowledge  of  the  ract ;  that  many  of  the 

prostitutes  seen  by  the  police  in  the  said  public  room  were  the 

same  who  had  been  seen  oa  the  occasion  of  their  former  visits 

during  the  said  morning ;  that  about  equal  numbers  of  men  an() 

prostitutes  were  present  in  the  said  house  during  the  said  morning ; 

that  the  police  were  in  many  instances  kept  waiting  while  a  bell 

was  rung,  and  that  an  interval  of  about  .two  minutes  elapsed  before 

they  were  admitted  into  the  said  public  room,  and  that  no  evidence 

was  produced  to  show  that  any  refreshment  was  served  in  a  bonA 

fide  way  throughout  the  night, ,         . 

^^  On  the  other  hand,  I  do  not  find  any  evidence  of  drunkenness 
indecency,  or  impropriety  of  conduct  in  the  persona  present  at  said 
house  on  said  day. 

^^Oq  this  evidence  I  foun^  the  said  prostitutes  assembled,  aad 
in  some  instances,. continued  on  the  premises  of  said  defendant,  in 
furtherance  of  prostitution,  and  I  convicted  the  defendant .  in  the 
penalty  of  60^.,  it  being  his.  second  offence. 

"The  question  for  the  opinion  of  the  Court  is,  whether, upon 
finding  these  facts,  the  conviction  was  right  in  ^point  of  law. 

Pigotti  Serjt.,  for  the  .appellant  — » There!  is  no  evidence  that 
the  appellant  knew  .that  the  prostitutes  were  there  for  the  pur- 
poses of  prostitution.  It  must  be  found  that  he  knowingly  allowed 
prostitutes  to  use  his  house  as  a  house  of  call  or  plying  place  as  it 
were.  .  The  wjord  '^assemble"  iipplies  being  there  fori  a  like 
purpose. 

Fields  who  appeared  for  the  conviction  in  this  case  also,  was  not 
called  upon. 

WiGHTMAN,  J. — The  question  in  both  these  cases  is,  not 
whether  the  magistrate  was  bound  to  convict  on  the  facts  and  cir- 
cumstances proved  before  him>  but  whether  he  might  convict,  and 
whether  such  circumstances  and  facts  warranted  him  in  so  doing. 
The  case  is  different  in  that  respect  from.  &rtf^  v.  Bendeno^  where 
the  question  for  the  Court  was,  whether  on  certain  facts  the 
magistrate  was  bound  to  convict.  Lord  Campbell  there  said :  ^'  It 
is  not  necessary,  in  order  to  bring  a  case  within  the  Act,  that 
there  should  be  actual  disorderly  conduct  The  object  was  to 
prevent  it  as  well  as  to  suppress  it,  and  the  keeper  of  the  shop 
would  be  liable  to  punishment  if  he  encouraged  or  tolerated  an 
assembling  which  had  such  a  purpose  in  view."    And  Erle^  J.> 
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8sud :  ^^  If  8uch  women  come  together  for  the  purpose  of  prostitu- 
tion, or  if  thieyes  come  together  for  their  unlawful  purpose,  the 
magistrate  has  power  to  convict."  And  Crompton,  J .,  said :  ^^  I 
quite  agree  that  upon  the  facts  found  to  be  proved,  the  magistrate 
was  not  bound  to  convict  He  was  bound  to  see  whether  the 
evidence  satisfied  him  that  the  women  came  together  for  the  pur- 
pose of  prostitution  or  disorderly  conduct  It  is  a  pure  question 
of  fact  for  him ;  he  was  bound  to  convict  if  he  thought  they  came 
for  that  purpose ;  and  to  that  extent,  perhaps,  I  should  be  disposed 
to  quali^  what  I  understood  my  Lord  to  say,"  In  that  case  the 
Court  tOHMC  the  distinction,  and  held  that  the  facts  there  were  con- 
ostent  with  the  parties  bein^  in  the  house  for  a  lawful  purpose, 
viz.,  for  the  purpose  of  refreshment  merely.  That  seems  to  me  to 
be  the  real  point  in  the  case.  It  is  said  that  these  unfortunate 
women  must  nave  refreshment — no  one  can  doubt  that— it  would 
be  mere  cruelty  to  say  that  they  were  not  entitled  to  obtain  it; 
but  the  question  in  this  case  is,  whether  the  appellant,  under 
colour  of  keeping  a  refreshment-house,  which  was  found  to  be  a 
iond  Jide  refreshment-house,  was  not  really  converting  it  into  a 
house  of  call  for  prostitutes.  It  would  be  a  great  encouragement 
to  prostitution  if  such  houses  as  this  were  to  be  kept,  and  it  were 
to  DC  held  that  they  were  not  within  the  Act.  The  terms  of  the 
Act  are,  "  knowingly  suffer  prostitutes,  &c.,  to  assemble  at  or 
continue  in  or  upon  his  premises."  K  this  was  a  house 
where  prostitutes  habitually  assembled,  it  was  a  question  to 
be  ascertained  whether  they  met  for  the  purpose  of  taking 
refreshment,  or  in  furtherance  of  prostitution.  In  this  case  there 
was  a  large  assemblage  of  prostitutes,  and  the  landlord  knew  per- 
fectly weU  that  they  were  prostitutes ;  and  from  these  and  other 
circumstances  proved  before  him,  the  magistrate  drew  the  inference 
that  the  landlord  knew  that  the  object  of  the  women  coming  there 
was  in  furtherance  of  prostitution.  It  was  a  question  for  him  to 
decide,  and  he  has  so  found  it.  He  finds  many  facts,  from  the 
whole  of  which  he  was  led  to  the  conclusion  that  the  defendant 
had  committed  an  offence  within  the  purview  of  the  enactment. 
The  question  for  this  Court  is,  whether  there  was  enough  proved 
before  the  magistrate  to  warrant  the  conclusion  to  which  he  came. 
I  think  that  there  was  sufficient  in  both  cases. 

Crompton,  J. — The  magistrate  has  no  right  to  send  any  ques- 
tions of  fact  to  this  Court  to  determine,  but  only  questions  of  law, 
or  to  ask  us  whether  the  evidence  is  such  that  he  might  convict 
upon  it  In  this  case  the  magistrate  finds  the  facts,  draws  an 
inference  from  them,  and  says,  ^^  therefore  I  convict"  His  state- 
ment consists  of  two  parts — first,  of  the  facts  which  he  found  to  be 
proved ;  and  secondly,  of  the  inference  which  he  drew  from  them. 
Looking  at  the  facts  found  by  him,  I  think  there  was  evidence  in 
both  cases  on  which,  in  point  of  law — we  have  nothing  to  do  with 
the  policy  or  hardship  of  the  enactment — the  magistrate  could 
fairly  draw  the  inference  which  he  did,  and  that  the  appellants  had 
therefore  committed  an  offence  within  the  Act 
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Babtom         Blackbubn,  J. — I  am  of  the  same  opinion,  and  think  that  the 
JiAsaAXT     <^OQ'^ic^^oQs  onght  to  be  affirmed.     The  magistrate  has  conTicted 

'     the  appellants  of  knowing jr  suffering  prostitutes  to  assemble  at 

1862.       and  continue  in  and  upon  tiis  premises/  in  the  verj  words  of  the 

^^J~7~^,  enactment    I  do  not  think  that  the  mere  fact  of  the  women  being 

ciarai^«  to  prostitutes,  or  of  a  number  of  persons  being  thieves,  would  be  an 

a$B€mUe  in  a  assembling  of  prostitutes  or  thieves  within  the  Act ;  but  as  soon 

^-^^j^^^    as  it  appears  that  they  come  in  their  capacity  of  prostitutes  or 

thieves,  and  meet  there  as  such,  it  would  be  within  the  Act.    It  is 

not  necessary  that  prostitution  or  some  act  of  theft  should  be 

planned  at  the  time ;  but  if  the  assembling  was  a  sort  of  thieves^ 

club,  or  as  a  house  of  call,  that  would  be  sufficient  to  bring  the 

case  within  the  Act.    The  object  of  the  enactment  was  to  prevent 

persons  assembling  in  the  capacity  of  prostitutes  or  thieves.     The 

magistrate,  in  finding  that  the  women  assembled  in  furtherance  of 

froetitution,  has  found  more  than  I  think  he  need  to  have  found. 
t  would  have  been  sufficient  if  he  had  found  that  they  had 
assembled  in  the  capacity  of  prostitutes. 

ConvictioM  ccffirmed. 


CBDOKAL  LAW  GASES.  209 


CENTRAL  CRIMINAL  COURT. 

April  1th,  1862. 

(Before  the  Recordeb.) 

Reg.  v.  Fai&lie.  (a) 

Taking  afahe  oaUi  before  the  Surrogate — Marriage  licence. 

An  illegitimate  child  being  fiUus  nullius,  an  indictment  charging  the 
defendant  tcith  taking  a  false  oath  before  a  Surrogate,  and  alleging 
that  G.  E.  was  the  natural  and  lawful  father  of  E.  E.,  and  that  his 
content  was  necessary  as  such  father^  under  the  4  Geo^  4,  c.  76,  cannot 
he  sustained. 

'PHE  indictment  was  as  follows : — 

Central  Criminal  Court,  1  The  jurors  for  our  Lady  the  Queen, 
to  wit.  J      upon  their  oath  present,  that  here- 

tofore to  wit,  on  the  4th  day  of  January,  a.d.  1862,  at  Doctors* 
Commons,  in  the  City  of  London,  in  the  province  of  Canterbury, 
and  within  the  jurisdiction  of  the  Central  Criminal  Court,  one 
Travers  Twiss  was  Vicar-General  of  the  Archbishop  of  Canter- 
bniy,  having  authority  to  grant  licences  for  marriages  in  the  said 
province. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that,  on  the  said  4th  day  of  January,  and  long  before^  it  was 
by  law  required  that  when  either  of  the  parties  to  any  intended 
marriage  were  under  the  age  of  twenty-one  years,  such  party  to 
8uch  intended  marriage  not  being  a  widower  or  widow,  one  of  the 
parties  to  such  marriage  should  personally  swear  before  the 
Sunr^te  or  other  person  having  authority  to  grant  licences  for 
marriage,  that  the  consent  of  the  person  or  persons  whose  consent 
to  such  marriage  is  and  was  then  required  under  the  provisions  of 
an  Act  of  Parliament  made  and  passed  in  a  session  of  Parliament 
holden  in  the  fourth  year  of  his  late  Majesty  Eling  George  the 
Fourth,  intituled  *^An  Act  for  amending  the  Laws  respecting 
the  Solemnization  of  Marriages  in  England,^'  had  been  ootained 
thereto^ 

(a)  Beperted  by  Robert  Orridge,  Esq.,  Barruter-at-Law. 
VOL.  IX.  P 
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^^"^  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 

Faibijb.     present,  that  William  Kobinson  was,  on  the  said  day  and  year,  at 

Doctors'  Commons  aforesaid,  in  the  said  dty  and  provinoe,  and 

1862.       within  the  jurisdiction  of  the  said  court,  a  Surrogate  having  suffi- 
FaJte  oath--  cient  powor  and  competent  authority  to  administer  an  oath  to  any 
Marriage     person  applying  or  intending  to  apply  for  a  licence  for  marriage 
^*^^*^*-       within  the  said  province. 

Now  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  one  Robert  Francis  Fairlie,  contriving  and  intending 
to  procure  a  marriage,  to  be  solemnized  between  himself  and  one 
Eliza  Ann  England,  she  being  then,  and  still,  under  the  age  of 
twenty-one  years,  and  not  being  then,  or  dnce,  a  widow,  without 
the  consent  of  the4awful  and  natural  father  of  the  said  Eliza  Ann 
England,  to  wit,  without  the  consent  of  George  England,  he 
being  then  and  still  alive,  and  being  the  person  whose  consent 
was  by  law  required  before  the  said  Vicar-General  was  entitled  to 
grant  a  licence  for  the  solemnization  of  the  said  marriage,  and 
contriving  and  intending  to  deceive  the  said  Vicar-General,  and  to 

Erocure  from  the  said  Vicar-General  a  licence,  for  the  marriage  of 
imself,  the  said  Robert  Francis  Fairlie,  with  the  said  Eliza  Ann 
Enn;land,  contrary  to  the  provisions  of  the  said  hereinbefore 
recited  act  of  Parliament,  on  the  said  4th  da^  of  January,  in  th6 
said  year,  at  Doctors'  Commons  aforesaid,  m  the  said  city  and 
province,  and  within  the  jurisdiction  of  the  said  Central  Criminal 
Court,  did  personally  come  and  appear  before  the  said  WUliam 
Robinson,  then  being  such  Surrogate  as  aforesaid,  and  was  in  due 
manner  sworn  and  took  his  corporeal  oath  upon  the  Holy  Gospel 
of  God,  he,  the  said  William  Robinson,  then  oeing  such  Surrogate 
as  aforesaid  then  having  full  and  sufficient  power  and  authority  to 
administer  the  said  oath  to  the  said  Robert  Francis  Fairlie  in  that 
behalf. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  Robert  Francis  Fairlie,  being  sworn  as 
aforesaid  before  the  said  Wiliiam  Robinson,  as  such  Surrogate 
aforesaid,  he  the  said  William  Robinson,  then  and  there  having  a 
lawful  and  competent  power  and  authority  as  such  Surrogate  to 
administer  the  said  oath  to  the  said  Robert  Francis  Fairlie  in  that 
behalf,  did,  for  the  purpose  of  thereby  obtaining  a  licence  for  the 
marriage  of  himself,  the  said  Robert  Francis  Fairlie,  with  the  said 
Eliza  Ann  England,  who  was  then  and  there  a  minor,  and  under 
the  age  of  twenty-one  years,  to  wit,  of  the  age  of  eighteen  years, 
and  was  not  then  or  since  a  widow,  falsely,  corruptly,  knowingly, 
wilfully,  fraudulently,  and  unlawfully  then  and  there  did  swear, 
among  other  things,  in  substance,  and  to  the  effect  following,  that 
is  to  say,  that  George  England,  the  natural  and  lawful  father  of  the 
eaid  minor,  thereby  meaning  the  said  Eliza  Ann  England,  is  con- 
senting, thereby  meaning  that  the  said  George  England  was  then 
consenting  to  her  marriage,  thereby  meaning  that  the  said  George 
England  was  then  consenting  to  the  marriage  of  the  said  Eliza  Ann 
England  with  the  said  Robert  Francis  Fairlie,  whereas,  in  truth  and 
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10  isiCtf  the  said  George  England,  the  natural  and  lawful  father  of  ^^^' 

the  (said  Eliza  Ann  England,  was  not  then  consenting,  nor  at  any  faiuub. 

time  had  been  consenting,  to  the  marriage  of  the  said  Eliza  Ann       

England  with  the  said  Robert  Francis  Fairlie,  as  he,  the  said  ^^' 

Robert  Francis  Fairlie,  at  the  time  he  so  swore  as  aforesaid  well  ^^ii^^  ^^ 

iwoew.  Marriaff9 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  by  means  of  the  said  false  oath^  so  falsely,  Qorruptly, 
'wilfuUy,  knowingly,  fraudulently,  and  unlawfully  taken  by  the 
f^aid  Sobert  Francis  Fairlie  as  aforesaid,  the  said  Robert  Francis 
Fairlie  did,  at  Doctors'  Commons  aforesaid,  in  the  said  city  and 
province,  on  the  day  and  ^ear  aforesaid,  unlawfully,  knowingly, 
wilfuUy,  and  corruptly  obtain  from  the  said  Yicar-General  of  the 
mi  Archbishop  of  Canterbury  a  licence  for  the  solemnization  of 
marriage,  at  the  parish  of  St.  Mary,  Lambeth,  in  the  said  province 
of  Canterbury,  and  within  the  jurisdiction  of  the  said  Central 
Criaiinal  Court,  between  him,  the  said  Robert  Francis  Fairlie 
and  the  said  Eliza  Ann  England. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  afterwards,  to  wit,  on  the  5th  day  of  January  in  the 
^\\i  year,  at  the  parish  of  St.  Mary,  Lambeth,  aforesaid,  in  the 
«aid  province,  and  within  the  jurisdiction  of  the  said  Central 
Crinunal  Court,  and  by  means  of  the  said  licence  so  unlawfully, 
cormptly,  and  knowingly  obtained  as  aforesaid,  he,  the  said 
liobert  Francis  Fairlie,  procured  the  said  marriage  to  be  solem- 
nized, and  the  said  marriage  was  then  and  there  solemnized 
between  himself,  the  said  Robert  Francis  Fairlie  and  the  said 
Eliza  Ann  England,  to  the  evil  example  of  all  others  \n  like  case 
offending  against  the  form  of  the  statute  in  that  case  made  and 
))rovidedj  and  against  the  peace  of  our  Lady  the  Queen,  her 
Crown  and  dignity. 

This  was  an  indictment  for  taking  a  false  oath  before  the 
Surrogate  by  the  defendant,  who,  on  the  4th  of  January,  1862^ 
appeared  before  him,  and  made  an  affidavit,  in  accordance  with 
the  provisions  of  4  Geo.  4,  c  76,  s.  14. 

Hardinge  Giffard  {Poland  with  him)  for  the  prosecution. 

'BaUanUney  Seijt  (jP.  H.  Leiois  with  him)  for  the  defendant. 

It  appeared  by  the  evidence  that  the  licence  having  been 
procured,  the  marriage  was  solemnized  on  the  5th  January,  and 
without  the  consent  of  George  England,  who  was  stated  to  be  the 
Liwful  and  natural  father  of  the  young  lady. 

George  En^and  stated,  in  his  examination,  that  he  was  the  father 
of  Eliza  Ann  England,  and  he  had  not,  directly  or  indirectly,  given 
the  defendant  reason  to  believe  that  he  consented  to  his  marriage 
with  his  said  daughter,  who  was  at  the  time  defendant  married  her 
under  the  age  of  twenty-one,  on  the  contrary,  he  had  refused  such 
consent.  Notwithstanding  this,  defendant  went  before  a  Surrogate, 
and  there  made  the  affidavit  required  by  the  Act  4  Geo.  4,  c.  76, 
F.  14,  which  provides  that  *^  for  ayoiding  all  fraud  and  collusion  in 
•obtidning  licences  for  marriage,  that  before  any  such  licence  be 

p  2 


212  CBIMINAL  LAW   CASES. 

Bbo.  granted,  oneoftlie  parties  shall  personally  swear,  before  Hie  iharogate 
Faiblik      ^^  ^'*^  person  having  authority  to  grant  the  same,  that  he  or  she 

'     believeth  that  there  is  no  impediment  of  kindred  or  alliance,  or  of 

1862.       any  other  lawful  cause,  nor  any  suit  commenced  in  any  Ecdesias- 

FaheTaih-^  tical  Court,  to  bar  dr  hinder  the  proceedings  of  the  said  matrimony,, 

^^fm-riage^    according  to  the  tenor  of  the  saia  licence,  and  that  one  of  the  said 

lieeiict,      parties  hath,  for  the  space  of  fifteen  days  immediately  proceeding 

such  licepce,  had  his  or  her  usud  place  of  abode  withm  the  parish 

or  chapelry  within  which  such  marriage  is  to  be  solemnized, 

and  where  eitlier  of  the  parties^  not  being  a  widower  or  widow,  shall  be 

under  the  age  of  twenty^one  years,  that  the  consent  of  Hie  person  or 

persons  whose  consent  to  such  marriage  is  reouired  under  the  pro^ 

visions  of  this  Jet,  has  been  obtained  thereto:  Provided  always,  that 

if  there  shall  be  no  such  person  or  persons  having  authority  to- 

give  such  consent,  then,  upon  oath  made  to  that  effect  by  the 

party  requiring  such  licence,  it  shall  be  lawful  to  grant  sucb 

licence,  notwithstanding  the  want  of  any  such  consent 

The  16th  section  of  the  same  Act  goes  on  to  say  that,  ^The 
father,  if  living,  of  any  party  under  twenty-one  years  of  age,  such 
parties  not  being  a  widower  or  widow,  or  if  the  father  shall  be 
dead  the  guardian  or  guardians  of  the  person  of  the  party  so  under 
age,  lawfully  appointed,  or  one  of  them ;  and  in  case  there  shall  be  no^ 
such  guardian  or  guardians  then  the  mother  of  such  party,  if  unmar- 
ried ;  and  if  there  shall  be  no  mother  unmarried  then  the  guardian 
or  guardians  of  the  person  appointed  by  the  Court  of  Chancery,  if 
any,  or  one  of  them,  shall  have  authority  to  give  consent  to  the 
marriage  of  such  party ;  and  such  consent  is  hereby  required  for 
the  marriage  of  such  party  so  under  age,  unless  there  shall  be  no 
person  authorized  to  give  such  consent.** 

It  also  appeared,  upon  cross-examination  of  the  father,  George 
England,  that  at  the  time  this  daughter  was  born  the  mother  was 
living  with  him  as  his  wife,  but  he  was  not  married  to  her,  he 
having  a  wife  then  living,  and  from  whom  he  had  separated,  and 
that  upon  the  death  of  his  wife,  some  six  or  seven  years  since,  he- 
married  the  person  with  whom  he  had  been  living,  and  the  mother 
of  this  child,  upon  these  facts, 

Ballantine^  Serjt. — I  submit  the  case  has  failed.  The  oath 
must  be  false  as  to  something  which  is  material,  and  the  statement 
here  alleged  to  be  false,  viz.,  the  consent  of  George  England,  the 
lawful  and  natural  father  of  the  said  Eliza  Ann  England,  was 
wholly  immaterial,  his  consent  was  not  required.  If  any  consent 
at  all  were  required  it  would  be  the  mother's.  Who  is  the  father? 
Suppose  in  point  of  law  the  prosecutor  is  not  the  father,  it  is  not 
disproved  that  the  defendant  had  the  father's  consent. 

The  Becobder. — The  affidavit  states,  "  by  and  with  the  con- 
sent of  George  England."  It  is '  necessary,  when  the  person  is 
under  age,  that  the  afiidavit  shall  state  that  the  consent  of  the 
person  whose  consent  is  required  under  the  provision  of  the  Act 
has  been  obtained ;  and  sect.  16  says  if  the  father  be  dead  then  the 
jiaardian  or  guardians  and  if  no  guardian  the  mother  is  to  give 
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consent  There  seems  to  be  no  provision  for  such  a  case  as  this, 
the  child  beinpr  illegitimate. 

Ballantine,  Seijt — The  defendant  is  here  [indicted  for  alleging 
the  consent  of  a  person  who  has  in  law  no  power  to  assent.  He 
might  perhaps  have  sworn,  and  truly,  that  there  was  no  one 
entitled  to  give  consent,  and  certain  circumstances,  as  if  the 
lather  of  minor  be  non  compos  mentis^  or  if  the  guardians  or 
mother  be  non  compos  mentis^  or  bejond  the  seas,  or  shall  un- 
reasonably or  from  undue  motives  withhold  his  or  their  consent, 
are  provided  for  by  the  7th  section  of  the  act ;  but  the  probability 
of  such  a  case  as  this  arising  seems  never  to  have  been  contem- 
plated by  the  Legislature. 

Giffard  {Poland  with  him). — The  Act  of  Parliament  means  the 
natural  father  and  mother.  The  licence  was  undoubtedly  issued 
in  pursuance  of  the  defendant's  statement,  that  he  had  the  father's 
consent,  and  he  adds  to  it  a  statement,  which  it  is  now  contended 
viBS  in  point  of  law  not  only  incorrect  but  immaterial.  He  chooses 
to  swear  before  the  Surrogate  that  ^^  Greorge  England,  the  natural 
and  lawful  father  of  the  said  minor,  was  then  consenting  to  her  mar- 
riage ;"  and  how  can  that  be  said  to  be  immaterial  when,  but  for 
snch  statement  on  oath,  the  licence  could  not  have  been  obtained. 
By.  V.  Phzlpott  (5  Cox  Crim.  Cas.  363)  is  a  case  in  point,  and  there, 
on  a  trial  of  ejectment,  where  it  was  material  to  prove  whether  A. 
had  died  before  B.,  the  defendant  produced  what  purported  to  be 
a  oopy  of  A.'s  will,  and  falsely  swore  that  he  had  examined  it  with 
the  original  will  in  the  registry  at  L.,  and  also  that  he  had  examined 
a  memorandum,  at  the  foot  of  the  copy  of  the  will,  with  the  entry 
in  a  book  called  the  Act  Book  in  the  same  registry.  On  an  objec- 
tion to  the  admissibility  of  this  evidence  it  was  withdrawn ;  but 
npon  the  defendant  being  convicted  of  peijury  in  regard  to  the 
above  evidence  the  judges  held,  that  even  although  the  will  was 
irrelevant,  the  circumstances  that  the  evidence  was  inadmissible 
and  subsequently  withdrawn  did  not  affect  the  question  of  perjury, 
as  it  could  not  purge  the  false  swearing.  The  defendant  had 
thought  proper  to  make  a  matter  material,  and,  by  means  of  a  false 
oath,  endeavoured  to  have  a  document  in  support  of  that  received 
in  evidence. 

The  Becobder. — Direct  your  attention  to  the  form  of  your 
indictment.  You  allege  that  George  England  was  the  natural  and 
lawful  father  of  the  said,  &c.,  he  being  the  person  whose  consent 
^oas  by  law  required  before  the  said  Vicar-General  was  entitled  to 
grant  a  licence. 

Giffard. — That,  I  apprehend,  is  the  same  point.  If  it  be  inuna- 
terial  to  allege  this  for  this  purpose  it  may  be  rejected.  The  jury 
may  reject  that  portion  of  the  indictment,  and  then  it  would  stand 
that  the  defenoant  had  falsely  sworn  that  George  England  had 
-consented. 

Ballantinef  Serjt  (in  reply). —  The  indictment  alleges  the 
ab;icnce  of  consent  of  the  person  whom  the  Act  of  Parliament  says 
alone  can  give  consent,  viz.,  the  natural  and  lawful  father.     If  the 
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Bxo.        father  had  been  present  and  had  given  his  consent  it  would  not 
TjjaMM      ^^"^^  1^^^^  ^  consent  within  the  meaning  of  the  Act  4  Geo.  4^  c.  76* 
— —       It  is  clear  that  that  Act  refers  to  a  strictly  legal  connexion  and 
^^       position,  and  does  not  contexnplate  the  question  of  a  father  in 
False  oath^  relation  to  a  bastard  child.     The  child,  until  the  marriage  of  the 
Marriage     mother^  foUows  the  settlement  of  the  mother,  and  if  that  mother 
afterwards  marry  the  father,  the  father  of  such  child  has  no  legal 
daim  upon  her  duty  or  obedience,  nor  need  she  obtain  his  permis- 
sion to  allow  of  her  doing  such  an  act  as  marriage. 

The  Recobder  (after  consulting  with  the  Common  Sei^eant).. 
-r-I  think  tiie  charge  here  is  not  established.  The  indictment 
alleges  that  George  England  was  the  natural  and  lawful  father  of 
Eliza  Ann  England,  who  was  a  minor,  and  that  as  such  father  it 
was  rendered  necessary  by  a  certain  Act  of  Parliament  for  any  per- 
son intending  to  marry  her  to  depose  on  oath  before  a  Surrogate 
that  be  had  obtained  the  consent  of  her  lawful  and  natural  fa&er. 
The  defendant  made  an  affidavit  stating  that  he  had  obtained  such 
consent,  but  the  evidence  has  proved  that  George  England  is  not 
the  natural  and  lawful  father,  and  that  he  was  not  a  person  whose 
consent  was  by  law  required.  The  indictment  alleges  that  before 
a  licence  could  be  granted  by  the  Y icar-G«neral,  in  the  case  of  a 
minor,  it  was  necessary  to  have  the  consent  of  the  said  George 
England,  he  being  her  natural  and  lawfiil  father.  The  evidence 
shows  that  Eliza  Ann  England  had  no  natural  and  lawful  father^ 
and  it  is  my  duty  to  say  that  in  law  the  evidence  does  not  support 
the  charge.  Not  ffttUty. 
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COURT  OF  QUEEN'S  BENCH. 
November  3,  1862. 

(Before  Cockbuen,  C.  J.,  Wightman,  Blackbubn,  and 
Mellob,  JJ.) 

Beg*  v.  Bbat.  (a) 

Vexatious  IndictmenU  Act — Consent  of  Judge  to  the  indictment  being 
preferred— 22  ^  23  Vict.  c.  17,  s.  1. 

An  afplicaiion  was  made^  a  fortnight  after  the  trials  to  a  Judge  of  one 
pf  the  Superior  Courts^  for  his  consent  in  writing,  to  an  indictment 
being  preferred  for  perjury  against  a  witness  on  a  trial  before  him  ; 
and  the  only  material  laid  before  him  in  support  of  the  application 
was  a  newspaper  report  of  the  trial,  beneath  which  he  wrote,  **  / 
consent  to  a  prosecution  in  this  case,"  and  signed  his  name ; 

Hdd,  a  sufficient  consent  within  the  22  ^  23  Vict.  c.  17,  s.  1. 

THIS  was  an  application  for  a  rule  nisi  for  a  certiorari  to  remove 
an  indictment  preferred  by  Messrs.  Waterlow  and  Co.  against 
the  defendant  for  perjury,  and  found  at  the  Central  Criminal  Court 
in  September  last,  into  this  Court,  with  a  view  to  its  being  quashed 
for  want  of  jurisdiction.  The  matter  had  been  before  Mellor,  J., 
at  Chambers,  who  had  ordered  a  stay  of  proceedings^  that  the 
defendant  might  have  an  opportunity  of  making  this  application. 
The  perjury  assigned  was  alleged  to  have  been  committed  in  an 
action  for  a  mdicious  prosecution,  tried  in  this  Court  before 
Mellor,  J.,  in  which  the  accused  was  the  plaintiff  and  a  witness  on 
his  own  behalf.  It  was  now  admitted  that  there  was  a  primd  facie 
reasonable  ground  for  the  charge  of  perjury,  but  no  application  was 
made  to  the  learned  Judge  at  the  time  of  the  trial  for  any  order, 
nor  was  any  order  then  made  by  him  to  indict  the  now  defendant 
for  perjury.  A  fortniffht  after  the  trial  an  application  was  made 
for  the  consent  of  Mellor,  J.,  to  such  an  indictment,  in  pursuance 
of  the  Vexatioiis  Indictments  Act,  22  &  23  Vict.  c.  17,  s.  1,  and 
the  only  material  in  support  of  the  application  was  a  copy  of  the 
report  of  the  trial  of  the  action,  cut  out  from  the  Times  news- 
paper, and  pasted  on  a  piece  of  blank  paper ;  and  the  learned 
Judge  wrote  on  the  paper,  **  I  consent  to  a  prosecution  in  this  case, 
J.  MeUor." 

(a)  Beported  }ff  Jobk  Thompson,  Esq.,  Barrister-At-Lsw. 
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^^'  fFoottett  (Inffersant  with  him),  in  support  of  the  application. — 

Bbat.       The  facts  should  have  heen  brought  before  the  learned  Judge  at 

Chambers  on  affidavit. 

]^'  Mellob,  J. — The  newspaper  report  affixed  to  the  paper  was 

VexaOoua     merely  to  refresh  my  memory ;  and  the  facts  being  fresh  in  my 
Indictnwnu    mind,  I  gave  my  consent  to  the  prosecution  in  the  form  stated. 

^^  WoolletL — It  is  contended  that  this  was  not  a  sufficient  consent 

to  satisfy  the  statute  22  &  23  Vict,  c  17,  s.  1,  which  enacts  that 
no  bill  of  indictment  for  perjury  (among  other  offences)  shall  be 
presented  to  or  found  by  anv  grand  jury,  unless  the  prosecutor  or 
other  person  presenting  such  indictment  has  been  bound  by  recog- 
nisance to  prosecute  or  give  evidence  against  the  person  accused  of 
such  offence,  or  unless  the  person  accused  has  been  committed  to 
or  detained  in  custody,  or  has  been  bound  by  recognisance  to  ap- 
pear to  answer  to  an  indictment  to  be  preferred  against  him  for  such 
offence,  &c.,  or  unless  such  indictment  for  such  offence,  if  charged  to 
have  been  committed  in  England,  be  preferred  by  the  direction,  or 
with  the  consent  in  writing  of  a  Judge  of  one  of  the  Superior  Courts 
of  law  at  Westminster,  or  of  Her  Majesty's  Attorney-General  or 
Solicitor-General  of  England,  or  unless  such  indictment  for  such 
offence,  if  charged  to  have  been  committed  in  Ireland,  be  preferred 
by  the  direction  or  with  the  consent  in  writing  of  a  Judge  of  one  of 
the  Superior  Courts  of  law  in  Dublin  or  of  Her  Majesty's  Attorney- 
General  or  Solicitor-General  for  Ireland,  or  in  the  case  of  an  indict- 
ment for  perjury  by  the  direction  of  any  Court,  Judge,  or  public 
functionary  authorized  by  the  14  &  15  Vict.  c.  100,  to  direct  a 
prosecution  for  perjury,  &c.  In  this  case  the  charge  had  not  been 
made  before  a  magistrate,  nor  was  the  prosecutor  bound  by  recog- 
nisance to  prosecute.  Notice  should  have  been  given  to  the 
defendant  of  the  application  to  the  learned  Judge,  which  should 
have  been  supported  oy  affidavits. 

CoOKBURN,  C.  J. — It  has  often  happened  that  learned  Judges 
have  taken  upon  themselves  to  direct  prosecutions  where  perjury 
has  been  committed  before  them,  but  they  have  never  called  upon 
the  parties  accused  to  say  why  that  should  not  be  done.  Then 
why  should  they  give  notice  to  parties  because  the  consent  is 
required  to  be  given  in  writing  ?  Where  the  application  for  such 
consent  is  made  to  a  Judge  who  did  not  try  the  cause,  I  can  under- 
stand why  that  learned  Judge,  in  the  exercise  of  his  discretion, 
might  require  notice  to  be  given  to  the  other  side.  But  where  the 
application  is  made  to  the  Judge  who  tried  the  cause,  and  who  is  in 
possession  of  all  the  facts,  I  can  see  no  difference  between  such  a 
case  and  where  the  Judge  directs  a  prosecution  at  the  time  of  the 
trial. 

Woolleit. — The  learned  Judge  could  not  take  judicial  notice  of  a 
newspaper  report.  After  the  determination  of  a  trial,  the  Judge 
who  tried  the  cause  has  no  more  judicial  knowledge  of  the  facts 
than  a  stranger,  and  they  should  be  brought  before  him  by 
aflSdavit.  Reg.  v.  Allen  (1  Best  &  Smith,  857),  was  referred  to. 
Next  the  latter  part  of  the  section  is  restrictive,  and  the  Judge 
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"who  tried  the  cause  in  which  perjury  is  alleged  to  have  been  com-  Reo. 
mitted  must  give  consent  for  the  prosecution  at  the  time  of  the  ^^^ 
trial,  according  to  the  14  &  15  Vict.  c.  100.  — ' 

CocKBURN,  C.  J.— We  are  of  opinion  that  there  are  no  grounds       1862. 
for  this  application.     The  object  of  the  statute  was  to  prevent  an     y^^^^f^ 
abuse,  very  rife  at   one    time,  of  preferring  indictments  from    indictments 
vexatious  and  corrupt  motives.     In  abridging  the  right  of  pre-        Act, 
ferring  indictments  tne  statute  imposed  certain  conditions,  one  of 
which  is  the  obtaining  the  consent  of  a  Judge  of  one  of  the 
Superior  Courts,  but  as  to  the  circumstances  under  which  such 
consent  may  be  obtained,  that  is  left  to  the  discretion  of  the 
learned  Judge,  and  it  is  not  for  this  Court  to  interfere  with  such 
discretion.   In  this  case  the  application  for  such  consent  was  made 
to  the  learned  Judge^  who  tried  the  cause  and  who  was  in  full 
possession  of  the  facts,  and  who  had  exercised  his  discretion  in  the 
matter.     The  statute  prescribes  no  form  in  which  the  consent  in 
writinor  is  to  be  made,  and  it  is  only  necessary  that  there  should 
I>e  sufficient  to  identify  the  cause.    Here  the  consent  was  given  in 
writing  and  was  attached  to  a  paper  which  identified  the  cause. 

WiGHTMAN,  J. — I  am  of  the  same  opinion. 

Blackburn,  J. — As  a  matter  of  discretion  and  of  practice  in 
these  cases  I  have  refused  to  interfere,  directing  the  parties  to  go 
before  a  magistrate,  where  the  depositions  of  the  witnesses  would 
be  taken.  When  the  parlies  have  been  before  a  magistrate,  and 
the  evidence  of  the  witnesses  has  been  taken,  and  the  accused  has 
been  committed  upon  a  specific  charge,  and  it  is  required  to  insert 
counts  for  other  offences  in  the  indictment,  and  I  have  found  the 
evidence  such  as  to  give  fair  warning  to  the  accused  of  the  charges 
sought  to  be  included  in  the  indictment,  I  never  doubted,  when 
the  Judge  was  satisfied  on  that  point,  that  he  was  bound  to  give 
bis  consent  in  writing,  and  that  it  was  not  necessary  to  grant  a 
snmpions  to  the  accused  to  show  cause  why  that  should  not  be 
done.  But  in  the  present  case  the  application  was  made  to  a 
J'udge  who  was  in  full  possession  of  the  facts,  and,  for  the  reason 
stated,  I  am  of  opinion  that  his  consent  was  properly  given. 

Mellor,  J. — I  am  of  the  same  opinion. 

Rule  refused. 
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CENTRAL  CRIMINAL  COURT. 

November  2Ath,  1862. 

(Before  the  Recobdeb.) 

Reg.  v.  Brat,  (a) 

Perjury — Indictmeni. 

An  indictment  alleged  that  the  cause  <'  came  on  to  he  heard  and  was  dufy 

tried  by  a  jury/* 
Held,  suffidenty  although  no  verdict  given^  the  trial  ending  in  a  nonsuit. 

THE  defendant  was  indicted  for  peijury  committed  at  a  trial  at 
nisi  priusj  before  Mellor,  J. 

Parn/y  Seijt.  {Metcalfe  with  him^  for  the  prosecution. 

BaUantine^  Serjt.  (JVollett  with  him)  for  the  prisoner. 

The  parts  of  the  indictment  material  to  this  case  were  aa 
follows : — 

^*  The  jurors  for  our  Lady  the  Queen  upon  their  oath  present 
that  before  committing  the  offence  hereinafter  mentioned,  to  wit» 
on  the  27th  June,  a.d.  1862,  at  the  sittings  of  nisi  prius,  holden 
after  Trinity  Term  at  Westminster  Hall,  in  and  for  the  county  of 
Middlesex,  before  Sir  J*  Mellor,  Knigh^  one  of  &c,  &Cy  in  the 
absence  and  place  of  the  Right  Honourable  Sir  A.  J.  E.  Cockbum,. 
Bart.,  Chief  Justice  of  the  same  court,  a  certain  action  then 
depending  in  the  same  court,  between  William  Bayley  Bray,  as 
the  plaintiff,  and  Alfred  James  Waterlow  and  others,  as  the 
defendants,  came  on  to  be  tried  in  due  form  of  law,  and  the  said 
action  was  then,  to  wit,  on  the  day  and  year  aforesaid,  duly  tried 
by  a  jury  of  the  country  in  that  behalf  duly  sworn.  And  the  jurors 
aforesaid  on  their  oath  aforesaid,  do  further  present  that  upon  the 
said  trial  of  the  said  action  it  became  and  was  material,  &c.,  &c. 
And  the  jurors  aforesaid  upon  their  oath  aforesaid,  do  further 
present  that  on  the  day  and  year  aforesaid,  and  within  the  juris- 
diction of  the  Central  Criminal  Court,  &c.,  &c,  the  said  William 
Bayley  Bray  was  then  duly  sworn  and  took  his  corporeal  oath,  &e., 
and  upon  his  oath  aforesaid,  being  so  sworn  as  aforesaid,  fidselj,. 
corruptly,  wilfuUy,  and  maliciously  did  depose  and  swear  in  sub- 
stance and  effect  as  follows,  &c.,  &c.     And  so  the  jury  aforesaid, 

&c  &C.'' 

At  the  close  of  the  case  for  the  prosecution, 

Ballantine,  Serjt. — I  submit  this  indictment  is  bad.     It  alleges 

(a)  Reported  by  Bobbbt  OBfimOB,  Esq.,  Barrieter-At-LAW. 
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that  the  cause  was  "  duh/  tried^  whereas  it  appears  by  the  evidence       R«o- 
th^  trial  was  incomplete,  inasmuch  as  it  ended  in  a  nonsuit     A       ^^^ 

trial  cannot  be  said  to  be  complete  until  a  verdict  is  given.     The        * 

jurors  are  sworn  to  **  toell  and  truly  try,  and  a  true  verdict  give,^        1862. 
Although,  in  some  points,  the  rules,  as  regards  pitoceedings  in  a       p^-«— 
trial  at  nisi  priusy  are  not  identical  with  those  observed  in  the    Tndiament 
criminal  courts,  there  may  be  an  analogy,  and  I  may  instance  the 
case  of  a  trial  in  a  criminal  matter  where  a  juror  is  taken  ill,  and 
the  jury  is  discharged  from  giving  a  verdict    In  that  case  there 
has  oeen  no  trial ;   it  is  the  commencement  of  a  trial  that  is  not 
concluded,  and  twelve  jurors  are  again  sworn,  and  the  trial  com- 
mences de  novo,    **Duly  tried  by  a  jury  of  the  coimtry  "  means 
brought  to  a  conclusion  by  a  venlict  deuvered  J^y  that  jury. 

The  Recorder. — You  say  a  trial  is  not  complete  without  a 
verdict  ? 

Parry,  Seijt — The  averment  is  in  accordance  with  what 
appears  by  the  record.  The  record  states  that  ^^  afterwards,  to 
wit,  on  the  27th  day  of  June,  a.  d.  1862,  at  Westminster,  in  the 
county  of  Middlesex,  before  the  Honourable  Sir  John  Mellor, 
Kzught,  one  of  Her  Majesty's  Judges,  &c.,  come  the  parties  within 
namedy  by  their  respective  attomies  within  named,  and  a  special 
jniy  of  the  within  named  county,  being  summoned,  also  come, 
wm>,  being  sworn  to  try  the  matters  in  question  between  the  said 
parties,  after  evidence  being  given  to  them,  thereupon  withdrew 
mm  the  bar,  there  to  consider  of  the  verdict  to  be  by  them  given 
upon  the  premises,  and  after  they  had  considered  thereof,  and 
agreed  amongst  themselves,  they  returned  to  the  bar  here  to  give 
their  verdict  upon  the  premises,  whereupon  the  plaintiff,  being 
solenmly  called,  comes  not,  nor  does  he  further  prosecute  his  suit. 
Therefore,  &c*'  By  this  it  appears,  as  far  as  the  jury  were 
concerned,  the  cause  was  by  them  duly  tried,  and  the  form  of 
oath,  to  which  attention  has  been  called,  is,  '^  truly  try  and  a  true 
verdict  give*"     They  may  try  and  yet  not  give  a  verdict 

The  Kecorder. — Suppose  a  case  where  the  plaintiff  is  non- 
suited upon  counsel's  openmg,  would  that  be  a  trial  ? 

Peary f  Sent — Yes :  the  moment  they  are  sworn  in  the  case 
there  is  a  trial.  In  this  case  evidence  was  given,  and  the  jury 
considered  their  verdict,  and  the  plaintiff,  not  caring  to  risk  a 
verdict  at  their  hands,  withdraws  from  his  suit  The  case  was,  by 
the  jury,  duly  tried. 

Metcalfe  followed,  on  the  same  side. 

The  Becorber. — ^I  am  of  opinion  the  indictment  is  good,  but, 
if  it  should  become  necessary,  I  will  take  the  opinion  of  tiie  Judges 
when  they  arrive. 

The  Jury,  having  found  the  prisoner  guiltu,  sentence  was  respited^ 
but,  ultimately,  the  learned  Recorder  having  consulted  the 
Judges,  Mr.  Baron  Bramwell  and  Mr.  Justice  Byles,  stated  he 
was  confirmed  in  the  view  he  had  taken  in  the  first  instance,  and 
should  hold  the  indictment  to  be  good. 

Sentence —  Twelve  months  imprisonment,  8fc. 
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COURT  OP  CRIMINAL  APPEAL. 

November  15,  1862, 

(Before  Pollock,  C.B.,  Wkjhtman  and  Williams,  JJ., 
Channell,  B.,  and  Mellor,  J.) 

Reg.  v.  Peel,  {a) 

Quarter  Sessions — Jurisdiction — Larceny  upon  the  high  seas, 

A  Court  of  Quarter  Sessions  has,  by  the  24  fy  25  Vict.  c.  96,  s.  115, 
jurisdiction  over  the  offence  of  larceny  when  committed  upon  the  high 
seaSy  if  the  offender  is  apprehended  within  the  jurisdiction  of  the  Court 
of  Quarter  Sessions,  as^  e,  g.,  where  the  offender  and  prosecutor  were 
both  fellow-passengers  in  a  vessel^  and  the  larceny  was  committed  on 
the  high  seas,  between  Madras  and  Point  de  Galle,  and  the  offender 
was  apprehended  at  Southampton  and  tried  at  the  SouUuxmpUm 
borough  Quarter  Sessions. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Recorder 
of  Southampton  (Hants). 

The  prisoner  was  tried  before  me  at  the  Quarter  Sessions  for 
the  borough  of  Southampton  and  county  of  the  town  of  South- 
ampton, holden  by  me  on  the  20th  October  last,  on  two  indict- 
ments, in  which  he  was  charged  with  having  stolen,  on  the  14th 
September  last,  certain  watches  and  moneys,  the  property  of  John 
James  Tyler,  and  certain  handkerchiefs,  the  property  of  Robert 
Lee. 

The  prisoner  and  the  prosecutors  were  fellow-passengers  on 
board  a  British  steam-vessel,  the  Candia,  which,  on  the  14th 
September,  was  on  the  high  seas  between  Madras  and  Point  de 
Galle. 

The  articles  alleged  to  have  been  stolen  were- taken  by  the 
prisoner  from  the  cabins  of  the  prosecutors  while  the  Candia  was 
on  the  high  seas. 

The  prisoner  was  apprehended  within  the  borough  and  county 
of  the  town  of  Southampton. 

The  prisoner  pleaded  guilty  to  both  indictments,  and  was 
thereupon  sentenced  to  three  calendar  months'  imprisonment, 
with  hard  labour,  on  each  of  the  charges,  under  which  sentences 

(a)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
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he  is  now  in  custody;    but  as  I  doubted  whether   a  Court  of       ^* 
Quarter  Sessions  could  have  any  jurisdiction  over  larcenies  com-       pbel. 

mitted  on  the  high  seas,  I  reserved  a  case  for  the  opinion  of  the 

Court  of  Appeal  ]^' 

It  was  contended,  on  behalf  of  the  prosecution,  that  the  115th      Quarter 
section  of  the   24  &  25  Vict  c   96,  gave  jurisdiction  to  any 
Court  of  Quarter  Sessions  in  cases  of  larceny,  &c,  committed 
on  the  high  seas,  if  the  offender  had  been  apprehended  within 
the  jurisdiction  of  that  Court  of  Quarter  Sessions. 

I  request  the  opinion  of  the  Court  of  Criminal  Appeal,  whether 
or  not  I  had  jurisdiction  under  the  above  section  to  try  the  prisoner 
for  the  offences  alleged  against  him  in  the  indictments,  he  having 
been  apprehended  within  the  jurisdiction  of  the  borough  and 
county  of  the  town  of  Southampton,  of  which  I  am  Becorder. 

Montague  Bebe. 

The  24  &  25  Vict,  c  96  (Larceny^  &c.,  Act^,  sect  115,  enacts 
that,  *^  All  indictable  offences  mentioned  in  this  Act  which  shall 
be  committed  within  the  jurisdiction  of  the  Admiralty  of  England 
or  Ireland  shall  -be  deemed  to  be  offences  of  the  same  nature, 
and  liable  to  the  same  punishments  as  if  they  had  been  com- 
mitted upon  the  land  in  England  or  Ireland,  and  may  be  dealt 
with,  inquired  of,  tried  and  determined  in  any  county  or  place 
in  which  the  offender  shall  be  apprehended  or  be  in  custody,  and 
in  any  indictment  for  any  such  offence  or  for  being  an  acces- 
sory to  any  such  offence,  the  venue  in  the  margin  shall  be  the 
same  us  if  the  offence  had  been  committed  in  such  county  or 
place,  and  the  offence  itself  shall  be  averred  to  have  been  com- 
mitted on  the  high  seas :  provided  that  nothing  herein  contained 
shall  alter  or  affect  any  of  the  laws  relating  to  the  government  of 
Her  Majesty's  land  or  naval  forces." 

No  counsel  appeared  on  either  side. 

Pollock,  C.  B. — In  this  case,  in  which  the  prisoner  com- 
mitted the  larcenies  charged  while  in  a  vessel  upon  the  high  seas, 
we  are  of  opinion  that  the  conviction  was  right.  The  statute 
gives  Courts  of  Quarter  Sessions  jurisdiction  over  the  offences 
mentioned  in  the  Act,  which  would  otherwise  not  have  been 
triable  at  Quarter  Sessions,  if  the  prisoner  is  apprehended  within 
the  jurisdiction.  Here  it  appears  that  the  pnsoner  was  appre- 
hended within  the  jurisdiction  of  the  Court  of  Quarter  Sessions  at 
which  he  was  tried. 

The  rest  of  the  Court  concurring, 

Conviction  affirmed* 
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COURT  OF  CRIMINAL. APPEAL. 

November  15,  1862. 

{Before  Pollock,  C.B.,  Wightman  and  Williams,  JJ., 
CflANNELL,  3«9  and  Mellor^  J.) 

Reg.  v.  Hamilton  Thompson,  (a) 

False  pretences — Larceny. 

It  was  the  duty  of  the  prisoner ,  a  derh,  to  pay  dock  dues  upon  goods 
exported  by  his  master^  and  upon  ascertaining  the  amount  required 
upon  each  datfs  export  before  paying  if,  to  obtain  the  sum  from  his 
master's  cash-keeper.  The  prisoner,  knowing  that  1/.  3*.  only  was  due 
on  a  certain  day,  fraudulently  represented  to  the  cash-keeper  that  a 
larger  sum  was  due,  and  having  obtained  that  he  paid  the  IL  8s, 
only,  and  appropriated  the  difference  to  his  own  use : 

Held,  that  although  tlie  evidence  would  have  been  sufficient  to  support  an 
indictment  Jor  false  pretences,  he  was  not  guilty  of  larceny. 

CASE  reserved  by  the  Recorder  of  Liverpool. 
At  the  Court  of  Quarter  Sessions  of  the  Peace,  holden  in  and 
for  the  borough  of  Liverpool,  on  the  14th  September,  1862, 
Hamilton  Thompson  was  tried  before  me  upon  an  indictment 
containing  three  counts,  charging  him,  that  he,  being  servant  of 
one  Edward  Evans  and  others,  did  feloniously  steal  three  separate 
sums  of  money,  their  property. 

The  prosecutors  were  wholesale  druggists,  carrying  on  business 
at  Liverpool,  and  were  in  the  habit  of  exporting  drugs  to 
customers  and  consignees  abroad. 

The  prisoner  was  their  clerk  and  servant.  It  was  a  portion  of 
his  duty  to  pay  dock  and  town  dues  which  might  be  due  upon 
goods  exported  oy  the  prosecutors. 

Upon  ascertaining  the  amount  required  for  that  purpose  upon 
each  day's  export,  it  was  his  duty,  before  pay\ng  it,  to  apply  for 
and  obtain  it  from  the  prosecutor's  cash-keeper,  and,  naving 
obtained  it,  to  pay  it  over. 

(a)  Reported  by  Johk  Thompson,  Esq.,  Barrister-at-Law. 
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It  was  proved  under  the  first  coant,  that  on  the  2l8t  August,       ^^* 
1862,  there  was  required  to  pay  dock  and  town  dues  upon  goods    THO]m>K. 

exported  by  the  prosecutors  the  sum  of  IL  Ss,,  and  no  more  was       

paid  by  the  prisoner  on  behalf  of  the  prosecutors  for  such  dock       ^J^ 
and  town  dues.     It  was  also  proved  that  upon  that  day  the  PfOn  preieiice$ 
prisoner,  knowing  that  1/.  Ss.  and  no  more  was  really  due,  fraudu*    — Zoroeny. 
kntly  represented  to  the  cash-keeper  of  the  prosecutors  thai 
SL  lOt.  4d  was  really  due  from  the  prosecutors  for  such  dock  and  ^ 

town  dues,   and    that    he    fraudulently  obtained    the    sum    of  .    "' 

ZL  10».  4d,  from  the  said  cash-keeper  by  such  representation,   ^ 
intending  at  the  time  he  so  obtained  it  to  appropriate  the  differ- 
ence to  his  own  use,  and  defraud  his  masters  of  the  same,  and  it 
was  proved  that  he  did  so  appropriate  such  difference,  being  the 
sum  of  2L  Is*  4d. 

The  second  and  third  counts  were  supported  by  similar  proof. 

It  was  submitted  by  the  counsel  for  the  prisoner  that  the 
above  evidence  did  not  disclose  a  case  of  felony,  and  that  if  the 
prisoner  had  committed  any  offence  in  law  it  was  that  of  obtaining 
money  by  false  pretences,  and  in  support  of  this  view  he  cited 
Beg.  V.  Joseph  Barnes  (2  Den.  C.  C.  59  ;  6  Cox  Crim.  Cas.  112 ; 
20  L.  J.  34,  M.  C.>  {a) 

I  was  of  opinion  that  the  facts  in  Reg.  v.  Barnes  were  distin- 
gnishable  from  the  facts  in  this  case,  inasmuch  as  there  the  money 
was  delivered  to  the  prisoner  with  the  intent  of  parting  with  it 
wholly  to  him  in  repayment  of  sums  supposed  to  have  been 
already  disbursed  bv  him  on  account  of  his  employers ;  while  here 
it  was  delivered  to  nim  to  be  disbursed  in. future  on  account  of  his 
employers^  so  that  the  property  in  the  money  was  not  parted  with 
by  the  prosecutors,  but  the  possession  only,  and  I  thought  that 
the  prisoner  might  be  found  guilty  of  felony. 

The  jury  found  the  prisoner  guilty,  and  I  respited  judgment 
and  remanded  the  prisoner  back  to  the  Liverpool  borough  gaol, 
reserving  the  question  whether  the  prisoner  on  the  foregoing  state 
of  facts  was  properly  found  guilty  of  felony. 

Littler^  for  the  prisoner. — The  facts  of  this  case  are  not  distin- 
guishable from  those  in  Reg.  v.  Barnes.  That  case  entirely 
followed  MtcheWs  case  (2  East,  P.  C.  830),  where  it  was  held, 
that,  although  the  prisoner  might  have  been  convicted  for  false 
pretences,  a  conviction  for  larceny  could  not  be  sustained. 
LWilliams,  J. — The  difficulty  is  to  lay  one's  finger  upon  any 
particular  coin  stolen  by  the  prisoner,  because  he  was  paid  in  the 
iQinp,  and  was  justly  entitled  to  a  part  of  what  he  received.]  So, 
in  Reg.  v.  Essex  (Dears.  &  B.  371 ;  7  Cox  Crim.  Cas.  384),  the 
same  principle  was  acted  upon. 

,  (a)  Btg,  ▼.  Barnes  decided  that  A.,  who  was  employed  to  make  pnrchasee  on  aoconnt  of 
bii  masten,  haTm^  fraudoleDtlyrepneented  to  B.,  a  fellow-eervant,  that  he  had  bought  goods 
for  hti  masters  and  paid  for  them,  B.  baring  aathority  to  paj  out  of  the  maaters*  money  all 
anch  demands  as  A.  ^ould  make  npon  them  in  respect  of  snch  pnrehaaes ;  and  having,  thereby  . 
^tttaiocd  frem  B.  a  snm  of  money  the  property  of  his  masters,  was  not  gnilty  of  larceny,  * 
te  of  Use  pretences. 
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Bbo.  Leofric  Temple,  contra. — The  prisoner  could  not  have  been 

THoio»80Tf    i^^i'cted  for  false  pretences,  for  the  pretence  was  of  doing  some- 

'    thing  271  Jnttiro.     [Mellob,  J. — The  prisoner  might  have  been 

1862.  indicted  for  pretending  that  more  was  aue  than  reidly  was ;  that'& 
FabTpretenees  *  misrepresentation  of  a  fact.]  The  prisoner  undertook  to  disburse 
—Larceny,  the  money  for  the  prosecutors  in  futuro.  [Pollock,  C.  B. — No 
doubt  there  was  a  misrepresentation  of  something  to  be  done 
by-and-by,  but  there  was  also  a  misrepresentation  of  an  existing 
fact.  WiGHTMAN,  J. — Then  there  is  the  question  suggested  by 
my  brother  Williams — how  is  the  particular  coin  to  oe  distin* 
^uished?]  This  is  like  Reg.  v.  BMm  (1  Dear.  0.  0.  418 ;  6  Cox 
Crim.  Cas.  420),  where  one  servant  was  induced,  by  false  repre- 
sentation, to  i)art  with  goods  to  another  servant,  who  appropriated 
them ;  and  this  was  hela  to  be  larceny. 

Pollock,  C.  B. — No  doubt  this  prisoner  obtained  the  money 
by  false  pretences,  but  we  are  of  opinion  it  was  not  larceny. 

Conviction  quashed*. 
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COUKT  OP  CRIMIKAL  APPEAL. 

November  15,  1862. 

^Before  Pollock,  C.B.,  Wightman  and  Williams,  JJ., 
Channell,  B.,  and  Mellob,  J.) 

Beg  v.  Deer*  (a) 

Feltmiou^  receiving — Property  of  husband  found  in  possession  of  man 
living  with  proseeutor^s  wife — Evidence. 

The  prisoner  lodged  at  the  prosecutor's  house  about  a  year,  and  then  left, 
but  at  what  time  and  in  what  manner  did  not  appear.  On  the  next 
day  the  prosecutor^ s  wife  left  with  a  small  bundle.  The  articles  men- 
tioned in  the  indictment  were  then  missed  by  the  prosecutor,  and  were 
-of  too  great  bulk  to  have  been  contained  in  the  bundle  taken  by  the  wife, 
l\oo  days  afterwards  the  prisoner  was  apprehended  in  company  with 
the  proseeutor^s  wife  on  board  a  vessel  bound  for  Quebec,  the  wife 
passing  by  the  prisoner's  name  ;  and  the  missing  articles  bang  found 
part  m  the  prisoner's  cabin,  and  some  on  his  person  : 

JkH  that  the  prisoner  could  properly  be  convicted  upon  this  evidence  of 
fdoniously  receiving  the  articles,  well  knowing  the  same  to  have  been 
feloniously  stolen  ^  a  certain  evil-disposed  person, 

CASE  reserved  by  the  Chairman  of  the  Glamorganshire 
Quarter  Seesions. 

Edmund  Deer  was  indicted  and  tried  before  me  at  the  last 
Midsummer  Quarter  Sessions  for  the  county  of  Glamorgan. 

The  following  is  a  copy  of  the  indictment : — 

'^'GUmorganshire  to  wit — The  jurors  for  our  Lady  the  Queen, 
tipon  their  oath  present  that  Edmund  Deer,  late  of  Mountain 
Ash,  in  the  parish  of  Aberdare,  in  the  county  of  Glamorgan, 
nulway  policeman,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
on  the  8th  day  of  April,  1862,  feloniously  did  steal,  take  and  carry 
away  one  purse  and  10/.  of  money,  one  pair  of  sheets,  one  pair  of 
bkmkets,  one  feather  pillow,  two  pieces  of  flannel,  one  alpaca 
frown^  two  cashmere  shawls,  one  cotton  shirt,  one  stuff  gown,  one 
pair  of  scissors,  two  towels,  one  bolster-case,  two  knives,  two 
iorks,  two  spoons,  three  and  a-half  yards  of  black  cloth,  one  piece 

(a)  Reported  bj  Jobs  Tbomfsov,  Esq.,  Banrister-«t-Law. 
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Rbg*  of  pilot  doth;  one  diaper  table  cloth,  one  clothes  brnsb,^  one  razor^ 
Dkkr  ^"®  pilot-cloth  coat,  one  square,  one  hammer,  two  gimlets,  one 
— ."  pair  of  compasses,  one  spokeshave,  one  gouge,  one  file,  one  chisel^ 
1862.  and  one  bradawl,  of  the  goods  and  chattels  of  William  Bartlett> 
Fei^i^f  *g*^iD8t  the  peace  of  our  Lady  the  Queen,  her  Crown  and 
Tdc^emff—    dignity. 

£mJence.  <<  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  Edmund  Deer,  on  the  day  and  year  afore- 
said, feloniously  did  receive  one  purse  and  10/.  of  money,  one 
pair  of  sheets,  one  pair  of  blankets,  one  feather  pillow,  two  pieces 
of  flannel,  one  alpaca  gown,  two  cashmere  shawls,  one  cotton 
shirt,  one  stuff  gown,  one  pair  of  scissors,  two  towels,  one  bolster 
case,  two  knives,  two  forks,  two  spoons,  three  and  a-half  yards  of 
black  cloth,  one  piece  of  pilot  cloth,  one  diaper  table  cloth,  one 
clothes  brush,  one  razor,  one  pilot  cloth  coat,  one  square,  one 
,  hammer,  two  gimlets,  one  pair  of  compasses,  one  spokeshave,  one 
gouge,  one  file,  one  chisel,  and  one  bradawl,  of  the  goods  and 
chattels  of  the  said  William  Bartlett,  then  lately  before  feloniously 
stolen,  taken,  and  carried  away  by  a  certain  evil-disposed  person 
(he,  the  said  Edmund  Deer,  then  and  there  well  knowing  the  said 
|Toods  and  chattels  to  have  been  feloniously  stolen),  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  Lady  the  Queen,  her  Crown  and  dignity." 
It  appeared  in  evidence  that  the  prisoner  had  lived  in  the  house 
'  of  the  prosecutor,  William  Bartlett,  as  a  lodger,  for  about  a  year, 
up  to  the  8th  April,  1862,  on  which  day  he  left.  There  was  no* 
evidence  as  to  the  time  or  manner  of  his  leaving.  On  the  following 
day  Sarah  Bartlett,  the  prosecutor's  wife,  left  her  home.  Her 
daughter,  a  girl  of  years  of  age,  accompaniedJier,  and 

proved  that  she  left  with  only  a  small  bundle  under  her  arm. 
Bartlett,  on  returning  from  his  work  on  the  same  evening,  missed 
the  different  articles  enumerated  in  the  indictment. 

On  Thursday,  10th  April,  a  policeman  was  sent  to  Liverpool, 
and  Qn  Friday,  11th  April,  he  apprehended  the  prisoner  in  com- 
pany with  the  prosecutor's  wife,  who  was  passing  under  the  name 
of  Mrs.  Deer,  on  board  the  Cullodefiy  in  the  river  Mersey,  bound 
to  Quebec,  for  which  place  tickets  in  the  name  of  Mr.  and  Mrs. 
Deer  were  found  on  the  prisoner. 

The  whole  of  the  property  missed  was  found  in  the  prisoner's- 
cabin  and  on  his  person,  and  was  of  a  bulk  and  weignt  which 
could  not  have  been  comprised  in  the  wife's  bundle,  and  consbted 
of  one  .purse,  102.  in  money,  one  pair  of  sheets,  one  pair  of 
blankets,  one  feather  pillow,  two  pieces  of  flannel,  one  alpaca 
gowu,  two  cashmere  shawls,  one  cotton  shirt,  one  stuff  gown,  one 
pair  of  scissors,  two  towels,  one  bolster-case,  two  knives,  two 
forks,  two  spoons,  three  and  a-half  yards  of  black  cloth,  one  piece 
of  pilot  cloth,  one  diaper  table  cloth,  one  clothes  brush,  one  razor, 
one  pilot  cloth  coat,  one  square,  one  hammer,  two  gimlets,  one 
pair  of  compasses,  one  spokeshave,  one  gouge,  one  file,  one  chisel^ 
and  one  bradawl. 
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There  was  no  farther  evidence  as  to  who  had  taken  the  articles 
fix>m  Bartlett's  house. 

The  jury  found  him  guiltj  of  receiving^  knowing  the  goods  to 
have  been  stolen  ;  and  the  prisoner  was  thereupon  sentenced  to  be 
imprisoned  and  kept  to  hard  labour  for  six  calendar  months^  and 
is  now  in  prison. 

After  tne  jury  had  been  discharged,  npon  the  application  of  the 
counsel  for  the  prisoner,  I  reserved  for  the  consideration  and 
dedsion  of  the  Court  of  Criminal  Appeal  the  question,  whether 
sach  verdict  could  be  sustained. 

No  counsel  appeared  on  either  side. 

Pollock,  C.  B. — The  facts  in  this  case  are,  that  the  prisoner 
lodged  in  the  house  of  the  prosecutor,  and  that  he  disappeared, 
under  circumstances  not  disclosed,  shortly  after  the  prosecutor's 
wife  left,  taking  with  her  a  small  bundle.  Then  the  prisoner  was 
foond  with  the  property  of  the  husband,  some  in  his  possession, 
and  a  part  on  his  person.  The  husband's  property  was  gone,  and 
could  not  have  been  taken  away  by  the  wife,  as  her  bundle  could 
not  have  contained  it,  and  the  whole  of  it  was  shortW  afterwards 
found  in  the  prisoner's  cabin  and  upon  his  person.  The  property 
was  gone,  and  the  reasonable  supposition  is  that  it  was  stolen.  It 
was  then  found  shortly  after  in  possession  of  the  prisoner.  Wc 
think  that  there  was  evidence  from  which  the  jury  might  draw 
Ac  inference  which  they  have  drawn,  and  that  the  conviction 
must  be  sustained. 

Conviction  affirmed. 


Bko. 

V. 

Debr. 

1862. 
Felonioui 
Evidence. 


Q  2 
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COURT  OP  CRIMINAL  APPEAL. 

Jfovember  15,  1862. 

(Before  Pollock,  C.B.,  Wightman  and  Williams,  JJ. 
Channell,  B.,  and  Mellob,  J.) 

Beg.  v.  Isaacs,  (a) 

Malicious  injury  to  person — Supplying  noxious  ihiny  to  procure  a  nus^ 

carriage — Intent, 

Under  the  24  ^  25  Vict.  c.  100^  s,  59,  the  thing  supplied  with  intent  to 
procure  the  miscarriage  of  a  woman  with  child  must  he  noxious  in  its 
nature. 

Therefore,  where  the  thing  supplied  and  taken  was  of  a  harmless  cku' 
racter,  but  owing  to  the  imagination  of  t/ie  woman  being  powerfully 
acted  upon  a  miscarriage  ensued^  it  was  held  a  conviction  could  not 
be  sustained. 

CASE  reserved  by  the  Chairman  of  the  Dorsetshire  Quarter 
Sessions. 

The  prisoner,  Louisa  Isaacs^  was  tried  before  me  at  the  last 
Quarter  Sessions  for  the  county  of  Dorset,  held  on  the  14th 
October,  1862,  under  the  24  &  25  Vict,  c  100,  s.  59,  for  that 
"  she  unlawfully  did  supply  to  one  William  Broadway  a  large 
quantity  of  a  certain  noxious  thing  to  the  jurors  unknown, 
knowing  that  the  same  was  intended  to  be  unlawfully  used  or 
•employed  with  intent  to  procure  the  miscarriage  of  one  Emma 
Wardner." 

Emma  Wardner,  the  prosecutrix,  was  at  the  time  of  the  com- 
mission of  the  alleged  offence,  a  single  woman,  in  the  service  of 
Mr.  William  Smith,  of  Blandford,  and  whilst  in  such  service 
became,  about  the  month  of  May  last,  in  the  family-way  by  the 
said  William  Broadway,  of  the  same  place. 

On  or  about  August  1st  last,  the  prosecutrix,  then  being  about 
three  months  gone  with  child,  William  Broadway,  in  consequence 
of  what  he  had  heard  from  some  one  of  the  prisoner,  went  to  the 

1)risoner'8  house  in  which  she  lived  with  her  husband,  and  asked 
ler  (her  husband  was  not  present,  and  did  not  in  any  way  inter- 
fere) if  she  knew  anything  that  would  bring  on  the  regular 

(a)  Reported  bj  Jomr  Tnoifpsoir,  Esq.,  BjurriBter-at-Law. 
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courses  of  Emma  Wardner,  the  prosecutrix.    The  prisoner  replied       *«*• 
that  she  would  try,  as  she  had  done  for  others,  and  then  asked      jj!^ 

Broadway  how  long  the  courses  had  stopped.     He  said  "  for  three       

months.^    The  prisoner  answered,  •*  I  wiJl  make  that  all  right  for       ^®^- 
her,  if  she  will  take  the  stuff  I  give  you."    The  prisoner  then  Mkcmriaae^ 
gave  Broadway  three  bottles  and  one  half-pint  bottle,  all  full  of     Siqjp^g 
something  of  a  dark  colour,  and  at  the  same  time  stated,  that  the  ««»«i»  *^' 
proeecutnx  was  to  take  a  wine-glassfuU  of  the  stuff  in  the  large 
bottles  three  times  a  day,  and   &at  she  was  to  take  the  smdl 
bottle  in  two  doses,  about  two  days  after  she  had  begun  the  first 
bottle.      **  This,"  the  prisoner  added,  "  will  make  it  all  right  for 
her  in  about  eight  or  mne  days.    It  will  not  hurt  her."    Where- 
upon Broadway  took  away  the  bottles,  carried  them  to  the  prosecu- 
trix, and  informed  her  of  the  directions  how  to   take  the  stuff 
contained  in  them,  as  given  to  him  by  the  prisoner. 

The  prosecutrix  accordingly,  the  same  evening  they  were  given 
to  her,  opened  one  of  the  large  bottles,  and  drai^  a  wine-glassfull 
of  the  stuff  that;  came  from  it.  She  then  went  to  bed.  She  felt 
dizzy  in  the  head,  and  the  next  morning  she  felt  stupid  in  the 
bead.  Becoming  in  consequence  apprehensive  that  the  stuff  in 
the  bottles  would  hurt  her,  she  took  no  more. 

The  bottles,  with  their  contents,  were  subsequently  handed 
over  to  a  Mr.  Daniell,  a  surgeon  of  Blandford,  to  be  analysed  by 
him.  On  being  so  analysed,  with  the  assistance  of  Dr.  Ording,  a 
considerable  quantity  of  starch  of  some  plant,  and  some  woody 
fibre,  was  deposited.  The  liquid  evaporated,  and  the  gas  escaped, 
and  the  result  of  the  analysis  was,  that,  in  Mr.  Daniell's  judg- 
ment, the  liquid  in  the  bottles  was  some  vegetable  decoctiqn  of  a 
harmless  character,  and  such  as  would  not  procure  a  miscarriage. 
He  added,  that  if  taken  with  the  belief  that  it  would  produce  a 
miscarriage,  it  might,  by  acting  on  the  imagination^  produce  that 
effect,  although  otherwise  of  a  perfectly  harmless  character. 

The  above  facts  being  proved,  I  left  the  case  to  the  jury,  and  in 
doing  so  said  that  it  seemed  to  be  doubtful,  upon  the  authorities, 
whether  it  was  necessary  that  the  thing  supplied  should  be  of  a 
noxious  character  or  not,  and  that  the  reported  cases  were  con- 
flicting on  this  subject.  I  then  read  to  them  the  judgment  of 
Vaughan,  B.,  in  Coe^s  case  (6  C.  &  P.  403),  where,  referring,  to 
words  similar  to  those  employed  in  the  statute  above  cited,  he 
said :  *^  It  is  with  the  intention  the  jury  have  to  do,  and  if  the 
prisoner  administered  a  bit  of  bread  merely,  with  the  intent  to 
procure  abortion,  it  is  sufficient  to  constitute  the  offence  contem- 
plated by  the  Act  of  Parliament ;"  and  I  added,  that  a  more 
recent  case  threw  so  much  doubt  on  this  point  that  I  would  not 
direct  them  positively  on  this  head. 

I  did  not  give  any  direction  as  to  whether  the  stuff  above  men- 
tioned was,  in  my  opinion,  a  noxious  thing. 

I  read  to  the  jury  the  words  of  the  indictment,  and  told  them 
to  decide  first  on  the  intent  (suggesting  that  the  prisoner  might 
bave  had  no  such  intention,  but  used  her  reputation,  such  as  it 
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was,  as  a  means  of  making  money),  and,  if  necessary,  then  to 
consider  whether  the  evidence  satiimed  them  that  the  stuff  was 
**  noxious." 

^^'  The  jury  found  the  prisoner  milty  of  the  intent,  and  that  the 

JftMorrM^e—  thing  was  noxious;  whereupon  Iforeboreto  pass  judgment;  and 
Supn^mg     the  prisoner  was  discharg^  upon  recognisance  of  bail  to  appear 
noxiout  aitg.  i^d  receive  judgment  when  called  upon  to  do  so. 

And  I  now  beg  to  ask  the  opinion  of  the  Court  whether, 
upon  the  facts  above  set  out,  ti^en  in  conjunction  with  my 
remarks  in  summing  up,  the  prisoner  was  rightly  convicted,  and 
to  make  such  order  as  the  justice  of  the  case  may  require, 
stating  whether  both  questions  ought  to  have  been  left  to  the 

POBTMAN,  Chairman. 
1*0  counsel  appeared  for  the  prisoner. 

Fooisj  for  the  prosecution. — This  case  was  reserved  for  the 
opinion  of  this  Court,  as  to  whether  Bex  v.  Coe  (6  C.  &  P.  403), 
is  law  since  the  recent  Act.  In  that  case  the  prisoner  was  indicted 
upon  the  second  clause  of  the  9  Geo.  4,  c  31,  s.  13,  and  the  words 
were,  "  Any  medicine  or  other  thing." 

WiGHTMAK,  J. — To  support  this  indictment  it  must  appear 
in  evidence  that  it  was  a  noxious  thing. 

Williams,  J. — The  jury  have  found  it  was  a  noxious  thing, 
but  the  real  question  is,  whether  there  was  any  evidence  of  its 
being  so. 

WiGHTMAN,  J. — Suppose  it  had  been  water  merely,  would 
that  have  sustained  this  charge  ? 

Fooks. — The  medical  man,  in  reply  to  that  question,  said  that 
even  water  might  produce  abortion,  if  the  imagination  of. the 
female  were  so  acted  upon  as  in  this  case. 

Pollock,  C.  B. — Many  years  ago  a  person  was  tried  for  witch- 
craft The^Judge  told  the  jury  that  the  crime  consisted  in  the 
intention,  and  the  jary  found  a  verdict  of  guilty.  The  Crown, 
however,  granted  a  pardon. 

Williams,  J. — The  language  of  the  statute  (a)  is,  **  knowing 
that  the  same  is  intended  to  be  used  with  intent  to  procure 
miscarriage." 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  thing  intended 
by  the  statute  must  be  noxious  in  its  nature. 

Conviction  quashed. 

(a)  24  &  25  Vict,  c  100,  s.  59 :  **  Whosoever  shall  unlawfully  supply  or  procure  any 
poison  or  other  noxious  thing,  or  any  instrument  or  thing  whatsoever,  knowing  that  the  same 
is  intended  to  be  unlawfully  used  or  employed  with  intent  to  procure  the  miscarriage  of  any 
woman,  whether  she  be  or  be  not  with  child,  shall  be  guilty  of  a  misdemeanor,  and  being 
convictod  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude 
for  the  term  of  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  yean,  with  or 
without  hard  labour." 
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COURT  OP  CRIMINAL  APPEAL. 

November  15,   1862. 

(Before  Pollock,  C.B.,  Wightman  and  Williams,  JJ., 
Chaknell.  B.,  and  Mellob,  J.) 

Reg.  v.  Meant,  (a) 

Practice —  Verdict — Right  of  judge  to  direct  a  jury  to  reconsider. 

A  judge  is  not  bound  to  record  a  verdict  which  does  not  amount  to  guilty 
or  not  guiltyy  unless  the  jury  request  him  to  record  it. 

Upon  an  indictment  Jor  false  pretences,  the  jury  found  the  prisoner  guilty 
of  obtaining  the  property  by  the  false  pretences  alleged^  but  added,  that 
they  thought  he  meant  to  pay  for  it. 

The  judge  refused  to  receive  such  verdict,  and  told  them  tJiey  must  find 
the  prisoner  guilty  or  not  guilty^  and  left  the  facts  again  for  their  con- 
sideration. 

Held,  thai  a  verdict  of  guilty  which  they  then  found  was  sustainable. 

THE  following  case  was  reserved  at  the  Middlesex  Sessions. 
The  prisoner  was  tried  before  me  on  the  8th  October,  1862, 
for  obtaining,  by  false  pretences,  of  one  person,  a  printed  book  of 
the  value  of  16*.  6rf. ;  of  another  person,  6*.  in  money;  and  of 
another  person,  10*.  in  money,  and  goods  to  the  amount  of  21 

The  false  pretences  consisted  of  the  production,  by  the  prisoner, 
of  two  forged  letters,  written  on  paper  improperly  obtained  from 
the  International  Exhibition.  The  letters  were  alike  in  all 
respects  except  the  date  and  the  particular  amount  of  money,  and 
were  represented  by  the  prisoner  to  be  genuine. 

The  earliest  in  date  was  as  follows :— The  Royal  Arms  were  in 
the  margin,  and  the  heading  was  printed : 

^antemational  Exhibition,  1862. 

^*  Her  Majesty's  Commissioners,  the  Earl  Granville,  K.G., 
Chairman.*' 

The  remainder  was  proved  to  be  in  the  piisoner's  handwriting 

**  Exhibition  Building, 

*'  South  Kensington,  W. 

"Aug.  31,  1862. 

**  Sir, — I  am  directed  by  H.  M.  Commissioners  to  say  that  your 

(a)  Beported  bj  Joux  Thovpson,  Esq.,  Barrister-tt-Law. 


232  CBIMIKAL  LAW  CASES. 

• 
K«o-        account  for  45/.  10*.  (advertising  in  Lancashire  Free  Press)  Bhail 
MxAKT.      ^^  ^^^^  before  the  audit  committee  at  its  next  meeting,  on  the 

22nd  inst.;  and  should  the  amount  be  passed,  a  cheque  shall  be  at 

2ff^*       this  office  for  you  at  any  time  after  twelve  o'clock  on  Saturday, 
ivacei00—    23rd.     Meanwhile  you  are  requested  to  send  vouchers  for  the 
Jvdgerejvting  items  charged  as  against  Messrs.  Kelk  and  Lucas. 

to  accept 

verdict,  **  I  am,  Sir, 

*^  Your  obedient  servant, 

"J.  H.  Henderson,  pro.  J.  J.  Mato. 
*^S.  J.  Meany,Esq.'' 

The  other  letter  was  dated  2l8t  August,  and  mentioned  42/1 10^. 
for  advertisements  in  another  paper. 

One  of  these  letters  was  shown  to  each  of  the  three  prosecutors, 
and  they  all  stated  that  they  parted  with  their  property  on  the 
faith  of  the  prisoner's  assurances  that  they  were  genuine. 

Mr.  Mayo,  the  financial  officer,  and  Mr.  Street,  of  the  adver- 
tising department,  proved  that  the  whole  was  a  fiction,  no  such 
claims  bemg  in  existence. 

The  prisoner,  who  had  no  counsel,  addressed  the  jury  at  con- 
siderable length,  and  contended  that  it  was  a  simple  debt  on  one 
side  and  a  simple  credit  on  the  other.  He  further  stated  that  he 
intended  to  pay  for  the  goods,  but  did  not  suggest  any  means  by 
which  he  could  do  so. 

The  facts  having  been  left  to  the  jury,  after  some  consideration 
the  foreman  said,  ^^  We  find  the  prisoner  guilty  of  obtaining  the 
property  by  the  false  representations  in  the  two  forged  letters, 
and  that  the  parties  would  not  have  parted  with  it  without  those 
letters  had  been  used ;  but  we  think  that  he  meant  to  pay  for 
them." 

I  refused  to  receive  this  as  a  verdict,  and  told  the  jury  that  they 
must  find  the  prisoner  guilty  or  not  guilty,  and  that  if  in  their 
opinion  he  had  not  a  fraudulent  intention,  they  must  say  it  by  a 
verdict  of  not  guilty.  I  put  before  them  the  leading  facts  of  the 
case,  and  told  them  that  in  addition  to  the  making  of  the  false 
representations  and  the  obtaining  of  the  goods  by  means  of  them, 
they  should  consider  whether  at  the  time  he  so  obtained  them  he 
had  a  fraudulent  mind.  I  then  read  to  them  the  words  of  the 
statute  as  follows,  viz. :  ^^  On  the  trial  of  any  such  indictment,  it 
shall  not  be  necessary  to  prove  an  intent  to  defraud  any  particular 
person,  but  it  shall  be  sufficient  to  prove  that  the  party  accused 
did  the  act  charged  with  an  intent  to  defraud."  I  then  specifically 
left  it  to  them  to  say  whether  the  prisoner  did  the  acts  charged 
with  an  intent  to  defraud. 

After  a  short  consultation  they  found  the  prisoner  *'  Guilty." 

Upon  this  it  was  suggested  to  the  prisoner  that  he  should  require 
the  Court  to  enter  the  first  statement  of  the  jury  as  a  verdict  of 
«  Not  Guilty,"  instead  of  the  second  of  «  Guilty." 

I  declined  to  accede  to  this  suggestion,  and  was  preparing  to 
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pass  seDtence,  when  one  of  the  magistrates  who  sat  with  me,  stated  K^- 
that  in  his  opinion  the  first  finding  ought  to  have  been  recorded  mxLt 
as  a  verdict  of  "  Not  Guilty."  ' 

Under  these  circumstances  I  communicated  with  the  Assistant-       ^^^^ 
Judge,  and  it  was  deemed  expedient  to  submit  the  matter  to  the    pZ^^ 
judgment  of  the  Court  of  Criminal  Appeal.  jtidffe 

The  question  for  the  determination  of  their  Lordships  is  whether      *o  accept 
the  verdict  of  **  Guilty"  pronounced  under  these  circumstances  is      <^^*<*- 
sustainable  in  law  or  not. 

The  prisoner  is  still  in  custody,  but  an  order  was  made  by  the 
Court  tnat  he  might  be  discharged  on  entering  into  recognizances, 
himself  in  80Z.  and  two  sureties  in  40/.  each,  to  come  up  for  judg- 
ment at  the  December  sessions. 

Josh.  Payne,  Deputy  Assistant  Judge. 

Diclief  for  the  prisoner. — The  first  verdict  amounted  to  not 
guilty,  and  ought  to  have  been  received  by  the  Judge,  and  he  was 
not  at  lib^ty  to  refuse  receiving  it. 

Kempj  contra,  was  not  called  on. 

Pollock,  C.  B. — If  the  question  is,  as  I  collect  from  the  case, 
this,  whether  the  Judge  may,  after  the  jury  has  pronounced  a 
verdict,  require  the  jury  to  re-consider  their  verdict,  and  they  do 
80,  and  find  a  different  verdict,  the  latter  can  be  received,  it  is 
utterly  unarguable.  I  recollect  that,  when  I  was  a  young  man, 
a  person  was  tried  for  shooting  the  Hammersmith  ghost,  before 
three  of  Her  Majesty's  Judges  and  the  Kecorder.  The  iury  retired 
to  consider  their  verdict,  and  after  some  time  came  back  and  found 
a  verdict  of  manslaughter.  Thereupon  each  of  the  three  Judges 
addressed  the  jury,  and  told  them  they  were  at  liberty  to  acquit 
the  prisoner  or  find  him  guilty,  and  that  if  he  was  guilty  of  any- 
thing he  was  guilty  of  murder.  They  again  retired,  and  returned 
finding  him  guilty  of  murder.  He  was  told  that  he  would  not  be 
executed,  and  he  was  pardoned.  There  is  no  doubt  that  a  Judge, 
both  in  a  civil  and  criminal  court,  has  a  perfect  right,  and  some- 
times it  is  his  bounden  duty,  to  tell  the  jury  to  reconsider  their 
verdict  He  may  send  them  back  any  number  of  times  to  re- 
consider their  finding.  The  Judge  is  not  bound  to  record  the  first 
verdict  unless  the  jury  insist  upon  its  being  recorded.  If  they 
find  another  verdict  that  is  the  true  verdict, 

Williams,  J. — I  will  only  add,  that  I  do  not  wish  it  to  be 
understood  that  the  original  verdict  amounted  to  an  acquittal. 

Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

November  15,  1862. 

(Before  Pollock,  C.B.,  Wightman  and  Williams,  J  J., 
Channell,  B.,  and  Mellor,  J.) 

Reg.  17.  Massey.  {a)  * 

Bankrupt — Concealingy    embezzling,    and   not  disclosing  his'  goods — 
Indictment —  Sufficiency. 

An  indictment  against  a  bankrupt  for  embezzlement^  ^.,   under  the 

12  ^  13  Vict  c,  106,  which  alleges  tluit  he  committed  an  act  of  bank- 

ruptcy  **  by  being  unable  to  meet  his  engagements  U/ith  Jus  creditorSj 

and  by  filing  his  petition  in  the  court,  4'C."  but  omits  to  state  that  such 

petition  was  founded  upon  a  declaration  of  insolvency,  is  bad. 

CASE  reserved  for  the  opinion  of  this  Court  by  Blackburn,  J. 
The  prisoner  was  tried  before  me  at  the  last  Staffordshire 
Assizes,  on  an  indictment  of  which  the  following  is  a  copy : — 

"  Staffordshire  to  wit. — The  jurors  of  our  Lady  the  Queen, 
upon  their  oath  present,  that  heretofore,  and  before  the  com- 
mitting of  the  offence  hereinafter  mentioned,  to  wit,  on  the  14th 
day  of  September,  1861,  John  Massey,  being  a  trader  within  the 
meaning  of  the  laws  relating  to  bankruptcy,  was  indebted  to  John 
Thomas  Warrington,  late  of  Hanley,  in  the  county  of  Stafford, 
cheesefactor,  in  a  certain  sum  of  money  exceeding  the  sum  of  fifty 
pounds,  to  wit,  in  the  sum  of  one  hundred  and  twenty-five  pounds 
one  shilling  and  one  penny,  for  the  price  and  value  of  certain 
goods  and  merchandise,  before  then  sold  and  delivered  by  the  said 
J.  T.  Warrington  to  the  said  John  Massey,  and  that  the  said  John 
Massey,  so  being  such  trader,  and  indebted  as  aforesaid,  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  did  commit  an  act  of 
bankruptcy  by  being  unable  to  meet  his  engagements  with  his  creditors^ 
and  by  filing  his  petition  in  the  Court  of  Bankruptcy  for  the  Bir- 
mingham district,  for  adjudication  of  bankruptcy  against  himself. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  afterwards,  to  wit,  on  the  16th  day  of  September,  in 

(a)  Reported  bj  Johk  Thompson,  Esq.,  Barrister-at-Law. 
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the  year  aforesaid,  u^n  the  said  petition  for  an  adjudication  of 
bankraptcy  against  himself  being  so  filed  in  the  Court  of  Bank- 
ruptcj,  the  said  J.  Massej  was  thereupon  declared  and  adjudged 
bankrupt ;  and  the  said  J.  Massey  so  being  adjudged  and  declared 
bankrupt,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
feloniously  did  remove,  conceal,  and  embezzle  a  certain  part  of 
bis  personal  estate  to  the  value  of  ten  pounds  and  upwards,  that 
is  to  say,  three  chests  of  tea,  one  box  of  tea  of  the  weight 
of  four  hundred  pounds,  one  cwt  of  coffee,  sixty  boxes  of  cigars 
and  thirty  meerschaum  pipes,  and  divers  other  valuable  goods  and 
chattels,  with  intent  to  defraud  the  creditors  of  him  the  said 
J.  Massey,  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  Sovereign  L^dy  the  Queen, 
her  Crown  and  dignity. 

''Second  count. — And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  heretofore  and  before  the  com- 
mitting of  the  offence  hereinafter  mentioned,  to  wit,  on  the  16th 
day  of  September,  1861,  the  said  J.  Massey,  having  committed 
the  act  or  acts  of  bankruptcy  aforesaid,  wa&  duly  declared  and 
adjudged  a  bankrupt  as  aforesaid,  upon  his  own  petition  to  the 
Court  as  aforesaid,  and  afterwards  and  within  the  tmie  limited  by 
kw  in  that  behalf,  to  wit,  on  the  day  and  year  aforesaid,  the  said 
J.  MajBsey  surrendered  himself  to  the  said  Court  of  Bankruptcy, 
and  was  then  duly  sworn  and  then  submitted  himself  to  be 
examined  before  the  said  Court ;  and  that  the  said  J.  Massey, 
upon  the  said  examination,  feloniously  did  not  discover  three 
chests  of  tea,  one  box  of  tea  of  the  weight  of  four  hundred 
pounds,  one  cwt.  of  coffee,  sixty  boxes  of  cigars,  and  thirty 
meerschaum  pipes,  and  divers  other  valuable  goods  and  chattels ; 
and  that  the  said  J.  Massey,  upon  his  said  examination,  feloniously 
did  not  discover  how  or  to  whom,  or  upon  what  consideration,  or 
at  what  time  or  times,  he  disposed  of,  assigned,  or  transferred  the 
flame,  the  same  not  having  been  really  and  bond  fide  before  then  sold 
or  disposed  of  in  the  way  of  bis  trade,  or  laid  out  in  the  ordinary 
expenses  of  his  family,  with  intent  thereby  to  defraud  the  creditors 
of  him,  the  said  J.  Massey,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  Lady  the 
<Jueen,  her  Crown  and  dignity." 

Mr.  Waterfield,  the  Registrar  of  the  Court  of  Bankruptcy  at 
Birmingham,  produced  a  document  under  the  seal  of  the  Court  of 
Bankruptcy,  purporting  to  be  a  copy  of  a  declaration  of  insolvency 
by  the  prisoner  in  the  form  contained  in  Schedule  D.  to  the  Bank- 
rupt Law  Consolidation  Act,  1849,  bearing  date  14th  Sept.,  1861, 
and  purporting  to  be  attested  by  William  Allen,  attorney-at-law, 
and  certified  by  Mr.  Waterfield  in  the  following  form : — 

^I  hereby  certify  the  above  to  be  a  true  copy  of  the  declaration 
of  insolvency,  filed  with  the  Kegistrar  of  the  Court  of  Bankruptcy 
for  the  Birmingham  district,  on  the  14th  day  of  September, 
1861.'' 

"  C.  Waterfield,  Registrar." 
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He  also  produced  a  petition  bj  tlie  prisoner  also  bearing  date 
1 4th  Sept.  1861*  This  was  an  original  document,  and  was  also 
tinder  the  seal  of  the  Court ;  and  he  produced  the  adjudication  of 
bankruptcy  against  the  prisoner,  dated  16th  Sept.,  186L  This 
was  also  both  an  original  document  and  under  the  seal  of  the 
Court.  There  were  other  documents  in  bankruptcy  produced^ 
not,  however,  material  to  the  points  reserved. 

The  clerk  to  Mr.  Allen  (the  attorney  attesting  the  declaration 
of  insolvency)  was  called  as  a  witness,  and  proved  that  Mr.  Allen 
acted  as  the  attorney  for  the  prisoner  in  the  matter  of  the  bank- 
ruptcy ;  that  the  witness  saw  the  prisoner  sign  both  the  petition 
and  the  declaration  of  insolvency ;  that  he,  the  witness,  on  the 
14th  of  September,  accompanied  him  to  the  Court  of  Bankruptcy, 
Birmingham,  and  saw  him  leave  the  declaration  of  insolvency  there. 

The  Registrar  of  the  Court  having  refreshed  his  memory  by  a 
memorandum  on  the  petition,  proved  that  the  declaration  of 
insolvency  was  delivered  into  his  hands  for  the  purpose  of  filing 
before  half-past  eleven  o'clock  in  the  morning  of  14th  September* 
He  could  not  remember  anything  by  independent  memory  as  to 
this  petition ;  but  he  said  that  it  was  his  general  practice  to  see  that 
the  declaration  of  insolvency  was  filed  before  receiving  the  petition 
founded  on  it. 

There  was  ample  evidence  on  the  merits  against  the  prisoner. 

The  prisoner's  counsel  objected  that  the  indictment  was  whoUj 
and  incurably  bad,  as  it  not  only  did  not  allege  that  the  prisoner 
had  been  adjudicated  bankrupt  on  a  valid  act  of  bankruptcy,  but 
averred  that  he  had  been  adjudicated  bankrupt  on  what  was  not 
an  act  of  bankruptcy.  He  also  contented  that,  independently  of 
the  objection  to  the  form  of  the  indictment,  the  evidence  did  not 
show  that  the  prisoner  was  duly  adjudicated  bankrupt,  as  he  said 
that  there  was  not  legal  evidence  that  the  declaration  of  insol- 
vency was  in  fact  filed  before  the  petition,  and,  as  he  said,  the 
attorney  who  purported  to  attest  it  ought  to  have  been  called  as  a 
witness. 

No  other  objection  was  made  to  the  formal  proof  of  the  bank- 
ruptcy, and  the  prosecution  were  not  prepared  to  supply  any 
additional  evidence  of  it. 

I  would  not  stop  the  case  on  these  objections,  but  left  the 
case  to  the  jury  on  the  merits,  and  they  found  the  prisoner  guilty^ 

In  answer  to  a  question  from  me,  they  said  that  they  believed 
that  in  fact  the  declaration  of  insolvency  was  filed  before  the 
petition  on  the  same  day. 

I  reserved  the  point  whether  the  prisoner  was  on  this  evidence 
on  this  indictment  properly  convicted. 

The  prisoner  was  then  tried  and  convicted  on  a  charge  of  mis- 
demeanor. He  was  sentenced  on  that  to  one  year's  imprisonment 
with  hard  labour,  and  on  the  present  indictment  to  three  years*" 
penal  servitude  concurrently  with  the  other  sentence. 

The  question  for  the  opinion  of  the  court  is  whether  the  con-- 
viotion  wa«  proper.  ^^^^^  Blackbcbk. 
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Holrayd  for  the  prisoner. — The  indictment  is  bad.  It  alleges 
that  the  prisoner  was  adjudicated  a  bankrupt  upon  his  own 
petition,  but  does  not  allege  that  the  adjudication  was  founded 
upon  the  filing  of  a  declaration  of  insolvency.  There  are  three 
modes  of  proceeding  in  bankruptcy :  1.  Under  the  arrangement 
claasesof  the  act;  2.  Upon  a  petition  presented  by  a  creditor; 
3.  Upon  a  petition  presented  by  the  debtor  himself  under  the 
12  &  13  Vict,  c  106»  s.  70,  which  enacts,  that  if  any  such  trader 
shall  file,  &C.,  a  declaration  in  writing,  &c.,  that  he  is  unable  to 
meet  his  engagements,  every  such  trader  shall  be  deemed  thereby 
to  have  committed. an  act  of  bankruptcy  at  the  time  of  filing  such 
declaration,  provided  a  petition  for  adjudication  of  bankruptcy 
shall  be  filed  by  or  against  such  trader  within  two  months  from 
the  filing  such  declaration.''  The  indictment  does  not  set 
oat  any  act  of  bankruptcy,  (a)  It  should  have  stated  that  the 
bankrupt  filed  a  declaration  of  insolvency.  Sect.  89  provides  that 
the  mode  of  procedure  to  obtain  adjudication  shall  be  by  petition. 
Bat  an  adjudication  in  the  case  of  the  bankrupt's  own  petition 
mast  be  founded  upon  the  filing  of  the  declaration  of  insolvency. 
(He  was  then  stopped  by  the  court.) 

Rock/art  Clarke  for  the  prosecution.  —  The  omission  to  state 
that  a  declaration  of  insolvency  was  filed  is  immaterial.  It  is 
sufficient  to  state  in  the  indictment  merely  that  the  person  was 
adjudicated  a  bankrupt  [Mellor,  J. — But  that  you  have  not 
done.  You  have  stated  a  special  act  of  bankruptcy,  **  that  the 
prisoner  committed  an  act  of  bankruptcy  by  being  unable  to  meet 
his  engagements  with  his  creditors,  and  by  filing  his  petition  to  the 
Court  of  Bankruptcy."  And  you  have  not  alleged  that  the 
prisoner  filed  his  declaration  of  insolvency  pursuant  to  sect.  70. 
Ohannell,  B. — It  would  have  done  if  you  had  stated  that  he 
had  fiTed  his  declaration  of  insolvency — that  he  was  unable  to 
meet  his  engagements  with  his  creditors.  Pollock^  C.  B. — Was 
it  necessary  to  aver  what  the  act  of  bankruptcy  was?  Would  it 
not  have  been  sufficient  to  state  merely  that,  on  his  petition  for 
adjudication  being  filed,  he  was  thereupon  adjudicated  a  bank- 
rupt?] It  would,  and  then  the  principle  omnia  rite  acta  prcesu-' 
muntur  would  have  applied. 

WiGHTMAN,  J. — But  here  the  contrarjr  unfortunately  appears. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  indictment 
cannot  be  supported.  It  might  have  done  under  the  recent  Act 
of  1861,  but  it  is  not  sufficient  under  the  12  &  13  Vict.  c.  106, 
which  Act  was  in  force  at  the  time  the  ofience  was  committed. 
Our  judgment-  must  therefore  be  for  the  defendant 

The  rest  of  the  Court  concurring. 

Conviction  quas/ied. 

(a)  Se«  Reff.  y.  Lauds  (7  Cox  Crim.  Cas.  89> 
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COURT  OF  CRIMINAL  APPEAL. 

November  22,  1862. 

(Before  Pollock,  C.B.,  Wiqhtman  and  Williams,  JJ., 
Channell,  B.,  and  Mellob,  J.) 

Reg.  v.  I.  M.  Evans,  (a) 

False  pretences — Partners — Money  obtained  by  wilful  misrtpresentation. 

A.  having  invented  an  improved  lamp^  entered  into  a  partnership  deed 
with  B.  and  C,  for  carrying  out  and  vending  the  subject  of  the  inven- 
tion. By  a  subsequent  verbal  agreement  with  his  co-partners  he  was 
to  travel  about  to  obtain  orders  for  t/ie  lamps  upon  a  commission.  On 
all  orders  received  by  him  such  commission  (brides  his  travelling  and 
personal  expenses)  was  to  be  paid  to  him  as  soon  as  he  received  the 
orders,  and  to  b^  payable  out  of  t/ie  capikU  funds  of  the  partnership 
before  dividing  any  profits.  By  falsely  representing  to  his  co-partners 
that  he  had  obtained  orders  upon  which  his  commission  would  be 
12/.  lOs^  he  obtained  from  them  that  atnount: 

Held,  that,  as  the  subject-matter  of  the  misrepresentation  would  come 
under  consideration  in  the  partnership  accounts,  such  misrepresenta- 
tion  was  not  sufficient  to  sustain^  an  indictment  for  false  pretences 
against  A, 

CASE  reserved  by  the  Recorder  of  Chester. 
The  prisoner,  Isaac  Mark  Evans,  was  tried  before  me  at  the 
Quarter  Sessions  for  the  city  and  borough  of  Chester,  held  on  the 
4th  July,  1862,  on  an  indictment  charging  him  with  having 
unlawfully  obtained  from  David  Williams  and  Henry  Wadkin 
certain  sums  of  money  by  falsely  pretending  to  them  that  he  had 
obtained  an  order  from  the  Wynn  Hall  Colliery  Company,  near 
Ruabon,  for  the  sale  to  them  of  100  patent  lamps  called  ^^  Miners' 
Lamps,"  with  intent  to  defraud. 

It  appeared  in  evidence  that  the  prisoner,  having  invented  an 
improved  lamp  for  the  use  of  miners,  on  the  16th  November, 
1861,  David  Williams,  Henry  Wadkin,  and  the  prisoner,  entered 
into  partnership  together,  by  a  deed  which,  after  reciting  that  the 
prisoner  claimed  to  be  the  inventor  of  an  improved  miners'  lamp, 

(a)  Reported  by  JoHar  Thompsov,  Eiq.,  Barrister-it- Ltw. 
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and  had  applied  for  letters  patent  ^ntiiig  to  him  the  sole  use^        ^"^ 
benefit,  and  advantage  of  the  said  invention  within  the  United      EyJ^ 

Eii^ldom,  and  that  the  prisoner,  Williams^  and  Wadkin  had        

agreed  to  become  partners  for  the  purpose  of  working  the  said       ^^^^' 
patent  and  bringing  the  said  invention  into  Qse>  and  manufacturing  jr<^  pretences 
and  vending  the  said  improved  miners'  lamp,  upon  the  terms  and  ^Miar^pruen- 
nnder  the  stipulations  thereinafter  mentioned,  witnessed  that  it       ^^^"■ 
ifas  tiiereby  agreed,  and  each  of  them  the  said  parties  did  thereby 
for  himself,  &c,  covenant  with  the  others  of  them,  &c.)  in  manner 
following  (that  is  to  say,  amongst  other  things): — 

1.  Tlmt  the^  the  said  Isaac  Mark  Evans^  David  Williams,  and 
Heniy  Wadkin  shall  be  partners  in  the  trade  or  business  of 
working  and  carrying  out  the  said  patent,  and  bringing  the  stud 
invention  into  use,  and  manufincturing  and  vending  the  said  ^^  Im- 
proved Miners'  Lamp,"  from  the  day  of  the  date  of  these  presents 
for  the  term  of  fourteen  years, 

2.  That  the  firm  or  style  of  the  said  partnership  shall  be 
Williams,  Wadkin,  and  Evans,  and  that  the  said  trade  or  business 
•hall  be  carried  on  in  such  place  of  business  as  the  said  partners 
shall  from  time  to  time  agree  upon. 

3.  That  the  said  I.  M.  Evans  shall  forthwith  take  all  necessary 
and  proper  steps  for  obtaining  the  said  letters  patent,  and  for 
perfecting  and  completing  the  said  invention. 

4.  That  the  expense  of  obtaining  the  said  letters  patent,  and  of 
all  drawings  and  models,  and  other  things  which  may  be  necessary 
for  bringing  the  same  and  the  said  invention  to  perfection,  shall  be 
pud  and  borne  by  the  said  partners  equally. 

5.  That  the  said  letters  patent,  as  soon  as  the  same  shall  be 
obtained,  shall  be  and  become  the  property  of  the  said  partners  in 
equal  shares. 

6.  That  the  said  I.  M.  Evans  shall,  when  called  upon  by  the 
said  D.  Williams  and  H.  Wadkin  so  to  do,  and  at  the  cost  of  the 
person  or  persons  requiring  the  same,  by  a  proper  deed  and  assu- 
rance, or  proper  deeds  and  assurances,  well  and  effectually  assign 
one  equal  undivided  third  part  or  share  of  the  said  letters  patent, 
and  the  rights  and  privileges  thereby  granted,  to  the  said 
D.  Williams^  his  executors,  administrators,  and  assigns,  and  one 
other  equal  undivided  third  part  or  share  thereof  unto  the  said 
H.  Wadkin,  his  executors,  administrators,  and  assiras. 

7.  That  the  capital  of  the  said  partnership  shall  consbt  of  the 
sum  of  300iL,  and  that  the  same  sum  of  300Z.  shall  be  advanced  and 
lent  to  the  said  co-partnership  by  the  said  D.  Williams  and 
H.  Wadkin  in  equal  shares,  in  such  sums  as  may  from  time  to  time 
be  required  for  carrying  on  the  said  trade  or  business. 

8.  That  the  said  sum  of  300/.,  together  with  interest  thereon  at 
the  rate  of  6  ^er  cent,  per  annum,  from  the  time  the  money  is 
advanced  until  the  same  is  repaid,  shall  be  repaid  to  the  said 
D.  Williams  and  H.  Wadkin  out  of  the  first  profits  to  arise  from 
the  said  trade  or  business  before  any  profits  are  divided  between 
the  said  co-partners. 
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^^'  9.   That  the  said   snm  of  300J1   is  not  to  include  the  sums 

EvASB.       expended  or  incurred  in  obtaining  the  said  letters  patent,  or  of 

the  drawings,  models,  and  other  things  which  may  be  necessary 

^^*       for  bringing  the  said  invention  to  perfection,  but  that  the  sums  so 

raiM  pntenoes  expended  and  paid  by  the  parties  nereto  in  the  shares  mentioned 

^-Misr^pretm-  in  the  fourth  paragraph  of  these  presents  shall  not  be  repud  to 

^Mxt*       them,  or  any  of  them,  out  of  the  capital  or  profits  of  the  said 

co-partnership. 

14.  That  tne  net  profits,  after  the  payment  thereout  of  all  costs 
and  expenses,  and  aner  payment  of  the  said  sum  of  300/.,  shall  be 
received  by  the  partners  equally. 

After  the  execution  of  the  deed  Williams  and  Wadkin  advanced 
the  prisoner  money  to  pay  the  expenses  of  going  to  London,  in 
order  to  exhibit  the  lamp  and  of  obtaining  the  patent.  After  be 
returned,  he  on  several  occasions  obtained  from  them  further 
advances  of  money,  until  at  length,  in  February,  1862,  they  refased 
to  give  him  any  more  money  unless  he  agreed  to  go  out  as  an 
•    agent  to  sell  the  lamps  on  commisnon. 

A  verbal  agreement  was  thereupon  made  between  Williams, 
Wadkin,  and  the  prisoner,  that  the  prisoner  should  travel  about 
the  country  to  obtain  orders  for  the  lamps  upon  the  terms 
that  Williams  and  Wadkin  should  pay  him  a  commission  of  15  per 
cent,  on  all  orders  received  by  him,  that  is  to  say,  2s*  6d.  on  each 
lamp,  the  price  of  the  lamp  lleing  15<.,  besides  his  travelling  and 
personal  expenses,  such  commission  to  be  paid  to  him  aa  soon  as 
he  received  the  orders,  and  to  be  payable  out  of  the  capital  funds 
of  the  partnership  before  dividing  any  profits. 

On  the  14th  March,  1862,  the  prisoner  came  to  Williams  and 
Wadkin,  and  stated  that  he  had  got  an  order  from  the  Wynn 
Hall  Colliery  Company,  near  Kuabon,  for  1 00  lamps,  to  be  made 
in  a  month,  and  paid  for  in  a  month  after  delivery. 

In  the  faith  that  this  statement  was  true,  Williams  and  Wadkin 
gave  the  prisoner  several  sums  of  money,  amounting  in  all  to  the 
sum  of  12Z.  10^.,  the  commission  which  would  be  due  to  him  under 
the  agreement  above  mentioned,  on  the  sale  of  100  lamps. 

No  such  order,  nor  any  order  except  for  one  specimen  lamp  had 
in  fact  been  given  by  the  Wynn  Hall  Colliery  Company  to  the 
prisoner. 

It  was  objected  for  the  prisoner  that  the  indictment  could  not 
be  sustained,  on  the  ground  that  the  money  obtained  by  him 
from  Williams  and  Wadkin  was  money  in  which  he  was  interested 
as  a  partner,  under  the  provisions  of  the  deed  of  partnership ;  and, 
further,  that  the  intent  to  defraud  was  negatived  by  the  fact  that 
the  money  payable  to  the  prisoner  for  commission  came  out  of  the 
partnership  funds. 

I  reserved  the  questions  for  the  consideration  of  the  Court  for 
Crown  Cases  Reserved,  and  left  it  to  the  jury  to  say  whether  the 
prisoner  obtained  the  money  by  means  of  the  false  statement  made 
by  him  with  intent  to  defraud. 
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The  jury  found  the  prisoner  Guilty,  and  I  respited  the  judgment,       Keo. 
admitting  the  prisoner  to  bail  EvIks. 

The  question  upon  vrhich  I  respectfully  request  the  dedsion  of       

the  Court  is,  whether  the  prisoner  was  entitled  to  be  acquitted  on       1862. 
either  of  the  grounds  above  stated.  FahTpretenees^ 

No  counsel  appeared  on  either  side.  ^Misrqtnten- 

Pollock,  C«  B. — ^The  facts  in  this  case  appear  to  be,  that  the  ^<^' 
defendant  entered  into  partnership  with  two  otner  persons,  and  by 
a  verbal  i^reement^  made  subsequently,  they  agreed  to  make  him 
an  agent  for  a  particular  purpose  connected  with  the  business  of 
the  partnership,  as  to  which  his  commission,  travelling,  and 
personal  expenses  were  to  be  paid  out  of  the  partnership  funds 
before  any  division  of  the  profits  took  place.  The  indictment  was 
for  obtaining  money  by  false  pretences,  in  resp^t  of  charges  for 
which  there  was  no  foundation.  As,  before  any  division  of  profits 
took  place,  it  was  specifically  agreed  that  such  charges  were  to  be 
paid  out  of  the  capital  funds  of  the  partnership,  it  was  necessarily 
a  matter  of  account  between  them,  and  such  charges  would,  if 
there  was  a  real  foundation  for  them,  come  into  the  accounts 
and  be  deducted  from  the  profits  before  any  division  was  made. 
The  defendant's  misrepresentation  (and  it  was  nothing  more)  to 
his  partners  would  be  overhauled  when  the  accounts  were  gone 
into,  and  therefore  we  think  that  the  defendant  was  not  guilty 
of  obtaining  money  by  false  pretences.  I,  speaking  for  myself— 
and  I  beg  to  say  that  no  other  member  of  the  Court  is  responsible 
for  this  opinion — entertain  a  confident  opinion  that  the  statute  was 
never  intended  to  meddle  with  the  real  business  of  commerce, 
nnless  the  falsehood  really  amounted  to  a  piece  of  swindling :  but 
when  it  was  a  mere  fraudulent  statement  made  in  the  course  of  a 
commercial  transaction,  it  was  never  intended  to  visit  it  with  an 
indictment.  I  wish  to  express  my  own  opinion  on  this  point  very 
strongly,  because  I  think  that  a  departure  from  this  rule  would 
make  every  knavish  transaction  in  commercial  matters  the  subject 
of  indictment,  which  would  be  going  far  beyond  what  was  intended 
by  the  Legidature  when  obtaining  money  by  false  pretences  was 
oiade  punishable  by  indictment. 

The  rest  of  the  Court  concurring, 

Conviction  quashed. 


VOL.  IX. 
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COURT  OP  CRIMINAL  APPEAL. 

November  I6thy  1862. 

(Before  Pollock,  C.B.,  Wightman  and  Williams,  JJ., 
Channell,  B.,  and  Mellor,  J.) 

Reg.  v.  Fallon,  (a) 

Pleading  —  Indictment  — -  Accessory  after  the  fact — 24  ^  25  Vict,  c.  94, 

ss,  3,  4. 

An  accessory  after  the  fact  to  a  felony  camiot  be  convicted  upon  an 
indictment  charging  the  commission  cf  the  felony  only;  he  should  be 
indicted  as  an  accessory  after  the  fact, 

CASE  reserved  at  the  Manchester  Quarter  Sessions. 
At  the  General  Quarter  Sessions  of  the  Peace,  holden 
for  the  city  of  Manchester,  before  me,  the  Assistant  Barrister,  duly 
appointed  by  the  Recorder  of  the  said  city  to  preside  in  the  second 
Court  at  the  said  General  Quarter  Sessions  in  August  last, 
William  Fallon  was  tried  on  the  following  indictment ; — 

^*  City  of  Manchester,  in  the  county  of  Lancaster,  to  wit. — 
The  jurors  of  our  Lady  the  Queen,  upon  their  oath,  present  that 
William  Fallon,  late  of  the  city  of  Manchester,  in  the  county  of 
Lanc^ter,  on  the  25th  day  of  July,  1862,  at  the  city  aforesaid, 
in  the  county  aforesaid,  ^nd  within  the  jurisdiction  of  this  Court, 
one  purse,  one  pencil  case,  and  nine  pawn  tickets,  the  property  of 
Charles  Rogerson,  from  the  person  of  the  said  Charles  Rogerson, 
then  and  there  feloniously  did  steal,  take,  and  carry  away,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  Crown  and 
dignity." 

There  was  a  second  count  in  the  indictment  charging  a  previous 
conviction  for  felony  against  the  prisoner. 

At  the  close  of  the  case  for  the  prosecution,  the  counsel  for 
the  prisoner  submitted  that  there  was  no  evidence  to  go  to  the 
jury  to  prove  the  felony  charged  in  the  indictment. 

For  the  prosecution  it  was  argued  that  there  was  evidence 
ppon  which  the  jury  might  convict  the  prisoner  of  the  felony 
charged   in  the  indictment,  and  at  all  events  there  was   ample 

(a)  Reported  b/  John  Thompson,  Esq.,  BarriBter-«t-Law. 
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^Tidence  to  prove  that  the  prisoner  was  an  accessory  after  the       Kbg. 
fact  to   the  commiesion  of  the  felony  charged  in  the  indictment;      p  *''  ^ 

And  it  was  alleged  that  the  prisoner  might  be  convicted  of  being        ' 

such  accessory  after  the  fact  upon  the  indictment  for  the  felony.  1862. 

I  left  the  case  to  the  jury  to  say  whether  the  prisoner  was  /ittfirfOTdiit— 
^ilty  of  the  felony  charged  in  the  indictment,  or  was  guilty  of  Aoceaaary  after 
heing  an  accessory  after  the  fact,  to  the  commission  of  the  felony      the  fad, 
-charged  in  the  indictment,  or  whether  they  acquitted  him  alto- 
gether. 

The  jury  found  the  prisoner  Not  Guilty  of  the  felony  charged  in 
the  indictment,  but  Guilty  of  being  an  accessory  after  the  fact  to 
the  commission  of  the  said  felony,  which  finding  was  supported 
by  abundant  proof. 

I  respited  the  judgment,  and  for  want  of  bail  the  prisoner 
remains  in  custody, 

The  question  for  the  opinion  of  the  Court  for  the  Consideration 
of  Crown  Cases  Reserved  is,  whether  the  prisoner  was  properly 
convicted.  ^y  jj  jjj^^jj^ 

By  the  24  &  25  Vict.  c.  94,  s.  3,  it  is  enacted,  that  whosoever 
shall  become  an  accessory  after  the  fisict  to  any  felony,  whether 
the  same  be  a  felony  at  common  law,  or  by  virtue  of  any  Act 
passed  or  to  be  passed,  may  be  indicted  and  convicted,  either  as  an 
accessory  after  the  fact  to  the  principal  felony,  together  with  the 
principal  felon,  or  after  the  conviction  of  the  principal  felon,  or 
may  be  indicted  and  convicted  of  a  substantive  felony,  whether 
the  principal  felon  shall  or  shall  not  have  been  previously  con- 
victed, or  shall  or  shall  not  be  alienable  to  justice,  and  may 
thereupon  be  punished  in  like  manner  as  an  accessory  after  the 
fact  to  the  same  felony,  if  convicted  as  an  accessory,  may  be 
punished. 

Samuel  Taylor,  for  the  prosecution,  referred  to  the  above 
enactment,  and  contended  that  he  might  be  properly  convicted  as 
an  accessory  after  the  fact  upon  this  indictment  [Wightman,  J. 
— What  is  the  substantive  felpny  by  enactment?]  In  this 
case  the  stealing  of  the  purse  charged  in  the  indictment.— 
[Wightman,  J. — I  should  say  it  was  the  felony  of  being  an 
4icce88ory  afler  the  fact.  Melloe,  J. — Sect  4  provides  for  the 
.punishment  of  accessories  after  the  fact,  imprisonment  not 
•exceeding  two  years.  Upon  a  conviction  under  the  count  ior 
•stealing,  the  punishment  could  be  more.] 

No  counsel  appeared  for  the  prisoner. 

Pollock,  CJB. — The  prisoner  ought  to  have  been  indicted  for 
the  substantive  felony  of  being  an  accessory  after  the  fact,  of 
^which  offence  he  was  found  guilty.  The  prisoner  was  indicted 
-for  an  offence  of  which  he  was  not  found  guuty,  and  he  has  been 
ibund  guilty  of  an  offence  for  which  he  was  not  indicted. 

The  rest  of  the  Court  concurring. 

Conviction  quashed. 

n  2 
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COURT  OF  CRIMINAL  APPEAL. 

November  I5th,  1862. 

(Before  Pollock,  C.B.,  Wightman  and  Williams,  JJ.^ 
Channell,  B.,  and  Mellob,  J.) 

Reg.  v.  Geobge  Thompson,  (a) 

Larceny — Intent  to  steal  money  received  for  a  special  purpose-^Owner^s^ 
dominion  over  it, 

A  lady  at  a  railway  terminus^  there  being  a  great  crowd  at  the  pay 
place^  and  seeing  the  prisoner  within  the  barrier  and  near  that  place, 
.  requested  him  to  get  her  a  ticket,  which  he  consented  to  do.  She  theft 
handed  him  a  sovereign^  but  instead  of  getting  the  ticket  he  ran  away 
with  lier  money.  It  was  found  by  the  jury  that  he  placed  himsdf 
near  the  pay  place  for  the  purpose  of  fraudulently  obtaining  money  in 
that  way : 

Held,  that,  as  he  took  the  money  with  intent  to  steal,  and  tlie  lady  never 
parted  with  her  dominion  over  it,  he  was  guilty  of  larceny  at  common 
law. 

THE  following  cose  was  reserved  at  the  Middlesex  Sessions. 
The  prisoner  was  tried  on.  the  6th  October,  1862,   for 
stealing  11.  in  money,  the  property  of  a  man  named  Bates. 

From  the  evidence  it  appeared  that  on  the  morning  of  the  13th 
September,  an  excursion  train  for  York  was  about  to  start  from 
the  King's  Cross  terminus  of  the  Great  Northern  Railway. 
There  was  a  considerable  crowd;  and  Mrs.  Bates,  the  prosecutor's 
wife,  being  on  the  outside  of  the  barrier,  saw  the  prisoner  near  the 
pay  place,  apparently  about  to  take  a  ticket  for  himself.  She 
asked  him  if  he  would  get  one  for  her  for  York.  He  said,  ^*  Yes."" 
She  then  handed  him  a  sovereign,  the  price  of  the  ticket  being 
only  10^.  The  prisoner  received  the  sovereign,  but  instead  of 
applying  for  any  ticket  stooped  under  the  rail  and  ran  across  the 
platform. 

Mrs.  Bates  obtained  the  assistance  of  a  constable,  and  in  a  few 
minutes  they  found  the  prisoner,  who  at  first  denied  that  he  was 
the  person,  but  afterwards  offered  Mrs.  Bates  a  return-ticket  for 
Doncaster.  She  did  not  at  the  moment  observe  what  it  was,  but 
said,  "  If  you  have  taken  my  ticket,  where  is  my  change?"  Upon 
which  he  handed  her  2^.     She  said  she  wanted  10^.  as  her  change.. 

(a)  Beported  bj  Joror  Thompson,  Esq.,  Barrister-at-Law. 
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He  said  he  would  go  and  get  It ;  but  she  refused  to  allow  him  to       ^^- 
{0  away,  and  gave  him  into  custody. 

He  had  a  sovereign  in  his  hand  when  he  was  taken,  and  there 
were  found  upon  him  two  return-tickets  for  Doncaster. 

The  prisoner's  counsel  submitted  that  there  was  no  larceny ; 
£r8t,  because  there  was  no  trespass,  Mrs.  Bates  having  voluntarily 
jMurted  with  the  sovereign  to  the  prisoner;  and  secondly,  because 
it  did  not  come  within  the  meaning  of  the  Bailee  Act,  as  that  Act 
odIv  applied  to  cases  where  the  same  property  was  to  be  returned, 
and  not  where  different  property  was  to  be  substituted  for  it. 
He  cited  Reg.  v.  Garrett  (2  Fos.  &  Fin.  14);  and  Reg.  v.  HassaU 
(8  Cox  Crim.  Cas.  491).  {a) 

The  counsel  for  the  prosecution,  contra,  referred  to  R&/.  v. 
Wells  (1  Fos.  &  Fin.  109),  (6)  as  somewhat  analogous  in  principle. 

The  prisoner's  counsel  having  addressed  the  jury,  the  Deputy 
Assistant-Judge,  who  tried  the  case,  told  them  in  summing  up,  that 
if  they  thought,  from  the  prisoner's  conduct,  that  he  did  not 
place  himself  where  Mrs.  Bates  found  him  with  the  bond  fide 
intention  of  taking  a  ticket  for  himself;  and  that  at  the  time  he 
received  the  sovereign  from  her  he  intended  to  steal  it;  and  also 
that  she  did  not  intend  to  part  with  the  property  except  for  the 
parpose  of  obtaining  her  ticket  and  10«.  in  change;  then  he 
thought  they  were  at  liberty  to  find  the  prisoner  guilty. 

The  jury  found  the  prisoner  Guilty ;  and  said  that  in  their 
opinion  he  placed  himself  near  the  pay  place  for  the  purpose  of 
obtaining  money  in  the  manner  describea. 

The  questions  reserved  were:  first,  whether  the  verdict  of 
guilty  is,  under  the  circumstances,  sustainable  by  the  general  law 
as  to  larceny  ;  and  if  not,  secondly,  whether  it  is  or  is  not  sustain- 
able under  the  particular  provisions  of  the  24  &  25  Vict  c.  96, 
s.  3,  relating  to  larceny  by  biulees. 

Upon  the  first  point,  Reg.  v.  Brown  (2  Jur.  N.S.  192),  (c)  may 
he  referred  to. 

The  prisoner  remains  in  custody  awaiting  the  judgment  of  the 
Court 

;  Ribton  for  the  prisoner. — In  all  cases  of  larceny  there  is  a 
trespass :  but  here  the  sovereign  was  voluntarily  parted  with  by 
the  owner  without  any  solicitation  from  the  prisoner.  It  was  only 
a  breach  of  trust,  not  larceny.  In  SempUi  case  (1  Leach,  420), 
the  chaise  was  obtained  by  a  trick,  and  with  a  felonious  intent 
originally,  and  the  hiring  was  a  mere  pretence.  [Wightman,  J. 
—I  find  this  passage  in  the  usual  text-book :  "  If  the  owner  of 
goods  deliver  them  to  another,  but  be  present  all  the  time  they 

(a)  In  JSf^.  ▼.  GarreU^  the  mai^ioal  note  is,  "  A  bailment  under  the  Fraudnlent  Trustees 
Act  (20  &  21  Vict  c  54),  means  one  where  the  same  property  is  to  be  returned."  The  siune 
pomt  was  decided  in  Reg,  t.  HaualL 

(6)  In  lUg,  T.  WtlU^  it  was  decided  that  a  carrier  who  had  received  money  to  procure  goods, 
»d  had  obtained  and  duly  delivered  the  goods,  but  fraudulently  retained  the  money,  was  guilty 
of  larceny,  under  sect.  4  of  the  Fraudulent  Trustees  Act. 

(c)  In  lUg,  T.  Broumy  the  prisoner  obtained  the  money  from  the  prosecutor  by  a  trick, 
steading  at  the  time  to  appropriate  it  to  his  own  use,  and  it  was  held  to  be  larceny. 
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are  in  the  other's  possession,  and  there  be  no  intention  on  the  part 
of  the  owner  to  relinquish  his  dominion  over  them  bj  such 
delivery,  the  owner  still  retains  the  possession  in  law,  notwith- 
standing this  delivery :  and  if  the  person  to  whom  he  has  so 
delivered  them  make  away  with  them^  and  convert  them  to  his 
own  use,  he  will  be  guilty  of  larceny.  As,  for  instance,  if  the 
owner  gave  the  goods  to  a  man  to  carry,  and  accompany  him  at 
the  same  time,  if  the  man  runs  awir^  with  the  goods,  he  is  clearly 
guilty  of  larceny:"  (Arch,  Crim.  PL  14th  ed.  290.)]  Here  thfr 
prosecutrix  did  not  expect  to  get  back  the  sovereign.  .  In  Rey.  v.. 
Thomas  (9  C.  &  P.  741),  A.  was  treating  B.  at  a  beerhouse,  and 
A.,  wishing  to  pay,  put  down  a  sovereign,  desiring  the  landlady 
to  give  him  change ;  she  could  not  do  so,  and  B.  said  that  he 
would  go  out  and  get  change.  A.  said,  *^  You  won't  come  back 
with  the  change."  B.  repued,  **  Never  fear."  A.  allowed  B.  to^ 
take  up  the  sovereign,  and  B.  never  returned  either  with  it  or  the 
change.  Held  no  larceny,  as  A.,  having  permitted  the  soverdgn 
to  be  taken  away  for  the  purpose  of  being  changed,  he  comd 
never  have  expected  to  receive  the  specific  coin,  and  had  there* 
fore  divested  himself  of  the  entire  possession  of  it.  That  case  is 
in  point  [Williams,  J. — There  was  a  case  before  Maule,  J., 
in  which  he  held  that  a  parish  clerk  who  took  a  half-crown  ont 
of  the  sacrament  plate  was  guilty  of  larceny,  and  that  the  property 
was  properly  laid  in  the  member  of  the  congregation,  who  put  it 
in  the  plate.  Melloe.  J.,  referred  to  Rex  v.  Atkinson  (1  Leach, 
302).] 

Cooper^  for  the  prosecution,  was  not  called  upon. 

Pollock,  C.  B. — We  are  all  agreed  that  theprisoner  was 
guilty  of  larceny  at  common  law.  My  brother  Wightman  has 
read  from  a  text  book  a  paragraj^h  which  applies  to  this  case.  In 
this  case  Mrs.  Bates  gave  the  pnsoner  a  sovereign  for  a  particular 

?urpose,  and  he  took  the  money  with  the  intention  of  stealing  it* 
'he  lady  never  intended  to  part  with  her  dominion  over  it  all ;. 
but  merely  used  his  hand  as  her  own. 
The  rest  of  the  Court  concurred. 

Conviction  affirmed^ 
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COURT  OF  CRIMINAL  APPEA.L. 

November  \&th  and  22nd,  1862. 

(Before  Pollock,  C.B.,  Wightman  and  Williams,  JJ., 
Channel,  B.,  and  Mellok,  J.) 

Reg.  v.  Bubgess.  (a) 

Quarter  Sessions — Jurisdtctian — Attempt  to  commit  suicide. 

Suieide  is  not  murder  within  the  24  ^  25  Vict.  c.  100,  ss.  11  and  15^ 
and  there/ore  attempting  to  commit  suicide  is  a  misdemeanor  triable  at 
Qiuarter  Sessions, 

CASE  reserved  at  the  Middlesex  Sessions. 
The  prisoner  was  tried  on  an  indictment,  which  charged 
that  she,  ''on  the  16th  of  September,  1862,  unlawfully  and  wil- 
folly  did  attempt  and  endeavour  to  commit  a  certain  felony,  that 
is  to  say,  that  she  the  said  Elizabeth  Burgess,  on  the  day  and 
year  aforesaid,,  unlawfully  and  wilfully  did  attempt  and  endeavour 
feloniously,  wilfully,  and  of  her  malice  aforethought,  to  kill  and 
murder  herself  the  said  Elizabeth  Burgess,  against  the  form  of 
the  statute  in  such  case  made  and  provided." 

To  this  indictment  she  pleaded  Guilty. 

Before  passing  sentence,  it  was  suggested  that .  Courts  of 
Quarter  Sessions  had  no  longer  jurisdiction  over  the  offence  by 
reason  of  the  passing  of  the  statute  24  &  25  Vict.  c.  100. 

The  11th,  12th,  13th,  and  14th  sections  of  that  statute  relate  to 
attempts  to  commit  murder  by  different  specified  methods ;  and  the 
15th  section  enacts  that  "  Whosoever  shall,  by  any  means  other 
than  those  specified  in  'the  preceeding  sections,  attempt  to  commit 
murder,  shall  he  guilty  of  felony,  and  be  liable  to  be  kept  in  penal 
servitude  for  life." 

By  the  5  &  6  Vict.  c.  38,  s.  1,  Courts  of  Quarter  Sessions  are 
prohibited  from  dealing  with  any  felony  in  respect  of  which 
sentence  of  transportation  for  life  can  be  passed  upon  a  person 
not  previously  convicted  of  felony. 

By  the  20  &  21  Vict  c  3,  s.  2,  penal  servitude  is  substituted 
for  transportation. 

(a)  Bop«rtod  bj  John  TaoxFflOK,  Esq.,  Bamster-ftt-Law. 
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Sentence  was  respited,  and  the  prisoner  was  committed  to  the 
House  of  Correction  for  the  county. 

The  judgmevt  of  this  Court  was  prayed,  whether  the  aboYC 
conviction  could,  in  point  of  law  be  sustained. 

November  15. — Besley  for  the  prisoner. — An  attempt  to  commit 
suicide  is  not  a  misdemeanor,  but  merges  in  the  felony  of  attempt- 
ing to  commit  murder  which  is  made  punishable  with  penal  servi- 
tude for  life,  or  for  any  term  not  less  than  three  years,  or  with 
imprisonment  by  the  1 5th  section  of  24  &  25  Vict  c  100.  The 
Sessions,  therefore,  had  no  jurisdiction.  The  indictment  itself 
charges  the  prisoner  with  attempting  to  murder  herself  against  the 
form  of  the  statute:  {Reff.  v.  Cross^  1  Ld.  Ray.  711.) 

Poland  for  the  prosecution. — This  indictment  charges  a  common 
law  misdemeanor,  triable  at  Sessions.  Sect  15  of  24  &  25  Yict 
c  100,  applies  only  to  attempts  to  murder  another,  and  not  to 
suicidal  attempts.  The  averment  in  the  count,  ^^  against  the  form 
of  the  statute,"  &c.,  may  be  rejected  as  surplusage.  It  is  no  more 
than  an  indictment  at  common  law  for  attempting  to  commit  a 
felony.  Felo  de  se  is  not  treated  as  murder  in  the  books :  (Hawk. 
P.  C.  68 ;  4  Bl.  Com.  189 ;  Blount's  Law  Die.  (1773) ;  CoweU's  Law 
Die  (1723) ;  Jervis  on  Coroners,  322;  1  Wms.  Saund.  356,  n.  a.) 
Felo  de  se  is  not  murder  within  the  exception  of  murder  in  a  pardon : 
(Beff.  V.  Ward^  I  Lev.  8 ;  Tombes  v.  Etheringtony  1  Lev.  120.) 
In  Reg.  v.  Russell  it  was  held  that  the  7  Geo.  4,  c.  64,  s.  9, 
although  it  applied  to  accessories  before  the  fact  to  murder,  did 
not  apply  to  accessories  before  the  fact  to  suicide.  The  Quarter 
Sessions  is  the  proper  .Court  to  deal  with  such  cases.  It  could  not 
have  been  intended  by  the  Legislature  to  impose  penal  servitude 
for  life  in  such  cases. 

Besley,  in  reply  cited,  Reg.  v.  Dyson  (R.  &  R.  523),  and  Reg. 
V.  Aluon  (8  C.  &  P.  418).  Cur.  adv.  vult 

November  22. — PoLLOCK,  C.  B. — We  are  of  opinion  that  jthe 
jurisdiction  of  Courts  of  Quarter  Sessions  is  not  taken  away.  To 
construe  the  statute  of  24  &  25  Vict.  c.  100,  according  to  the 
argument  for  the  prisoner,  would  bring  the  matter  to  this,  that 
persons  attempting  to  commit  suicide  by  wounding  would  be  liable 
to  be  indicted  for  wounding  with  intent  to  kill.  We  think,  there- 
fore, that  the  jurisdiction  in  such  cases  is*  not  taken  away;  and, 
as  my  brother  Wightman  desires  me  to  say,  that  an  attempt  to 
commit  suicide  is  not  an  attempt  to  commit  murder  within  the 
meaning  of  the  sections  of  the  Act  referred  to. 

Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 
November  22ndy  1862. 

<Bcfore  Pollock,  C.B.,  Wightman  and  Williams,  JJ., 
Channell,  B.,  and  Mellob,  J.) 

Reg.  v.  Potnton,  {a) 

Post-office — Secreting  letter — Larceny. 

A  letter  carrier^  whose  duty  it  wasy  in  case  he  was  unable  to  deliver  any 
letter^  to  brifig  it  to  the  post-office  on  his  return  from  delivery^  not 
having  delivered  a  letter  containing  money,  gave  no  account  of  it,  and 
being  asked  why  he  had  not  delivered  it,  produced  it  unopened,  and  the 
coin  safe  within,  from  his  trousers  pocket,  stating,  untruly,  that  the 
house  where  it  ought  to  have  been  deUvered  was  closed.  Upon  an 
indictment  for  stealing  the  letter,  the  jury  found  him  guilty,  and  that 
he  detained  it  with  the  intention  of  stealing  it: 

Jleld,  that  so  dealing  with  the  letter  amounted  to  larceny. 

CASE  reserved  by  Pollock,  C.B.,  for  the  opinion  of  this 
Court. 

Thomas  Poynton,  a  letter  carrier,  was  tried  before  me  at  the 
last  Assizes  for  the  borough  of  Leicester,  and  convicted  upon  an 
indictment  charging  him  with  having,  while  employed  under  the 
Post-office  of  the  United  Kingdom,  feloniously  stolen,  taken  and 
carried  away  one  post-letter,  the  property  of  Her  Majesty's  Post- 
master-General, containing  two  half-sovereigns,  and  addressed  as 
follows : — "  Stephen  Sullivan,  Dealer,  Black  Horse,  Belgrave-gate, 
Leicester,  Care  of  Mrs.  Swift." 

A  second  count  charged  him  with  embezzling,  and  a  third  with 
secreting  the  said  letter ;  and  in  the  fourth  count  he  was  charged 
with  larceny  of  the  same  letter,  both  it  and  the  money  being  laid 
as  the  property  of  Charles  Donald  Style. 

On  the  trial  it  was  proved  that  a  testJetter,  addressed  as  above 
-stated,  was  prepared  by  one  of  the  inspectors  of  the  Post-office, 
and  posted  at  Melton  on  the  night  of  the  1st  May.  It  arrived  at 
the  post-office  at  Leicester  in  due  course  on  the  following  morn- 
ing, and  was,  among  others,  sorted  to  the  prisoner  for  delivery. 

The  letter  in  question  ought  to  have  been  delivered  by  the 

(a)  Beported  hj  Jokk  Tixompsok,  Esq.,  Banister-at-Law. 


250 


GBIMINAL  LAW  CASES. 


Reo. 

V. 
POTHTOK. 

1862. 
Asportation, 


prisoner  at  its  place  of  destination  between  half-past  eight  and 
nine  in  the  morning.  The  letter,  however,  was  not  delivered,  and 
the  prisoner  returned  to  the  post-oflSce  as  usual,  and  reported  him- 
self to  the  postmaster  as  having  finished  his  delivery. 

It  was  the  duty  of  the  prisoner,  in  case  there  were  any  letters 
which  from  any  cause  he  was  unable  to  deliver,  to  bring  them 
back  to  the  post-office. 

On  his  return  from  delivery,  he  brought  the  pouch  which  con- 
tained four  which  he  had  so  been  unable  to  deliver,  but  none  of 
which  contained  coin.  The  letter  in  question  was  not  returned^ 
nor  did  the  prisoner  give  any  account  of  it. 

It  having  been  shortly  afterwards  ascertained  that  the  letter  in 
question  had  not  been  delivered,  the  inspector  who  had  caused  it 
to  be  posted  asked  why  he  had  not  delivered  it.  The  prisoner  at 
once  produced  from  his  right  hand  trousers  pocket  the  letter  in 
question,  which  was  unopened,  and  the  coin  safe  within  it.  Upon 
being  asked  why  he  had  not  delivered  it,  the  prisoner  stated  tnat 
the  house  was  closed*  This  statement,  however,  was  proved  to  be 
untrue.  The  prisoner  further  stated  that  he  was  going  to 
deliver  it  in  the  afternoon. 

I  directed  the  jury  that,  if  they  were  satisfied  that  the  prisoner 
put  the  letter  into  his  pocket  with  the  intention  of  stealing  or 
secreting  it,  he  might  be  convicted. 

I  reserved  for  the  consideration  of  the  Court  the  question  • 
whether,  under  the  circumstances,  the  prisoner's  dealing  with  the 
letter  amounted  to  actual  stealing. 

The  jury  found  the  prisoner  Guilty,  and  stated  they  were  of 
opinion  that  the  prisoner  detained  the  letter  with  the  intention  of 
stealing  it. 

I  ordered  the  prisoner  to  be  discharged  on  giving  bail. 

Mereweiher  for  the  prisoner.  —  It  cannot  be  denied  that  at 
one  time  the  prisoner  entertained  an  intention  to  steal,  but  when 
asked  about  it  he  at  once  produced  the  letter.  The  letter  was  law- 
fully in  the  jprisoner's  possession,  and  though,  when  he  put  it  in  his 
pocket,  he  had  the  intention  of  stealing  it,  he  may  have  changed 
his  mind  and  intended  to  deliver  it  in  die  afternoon.  It  may  be 
there  was  an  attempt  to  steal,  but  it  cannot  be  said  that  he  stole 
it.  [Pollock,  C.  B. — If  a  man  puts  a  letter  into  his  pocket  with 
the  intention  of  stealing  it,  and  carries  it  about  all  day,  he  does  not 
cure  the  matter  by  afterwards  putting  it  back  again  in  its  proper 
place.  The  letter  was  in  his  pocket,  where  it  ought  not  to  have 
been.]  No  doubt  under  the  Post-office  regulations  that  was  an 
unlawful  place  for  it  to  be  in  ;  but,  although  he  began  to  steal  it,, 
he  stopped  before  he  had  stolen  it,  and  at  the  most  there  was  only 
evidence  of  an  attempt  to  steal,  but  not  of  the  complete  ofience. 
[Pollock,  C.  B. — No  one  can  be  more  lawfully  in  possession 
of  anothers  property  than  a  carrier's  man,  and  yet  if  he  removes 
the  property  from  its  proper  place  with  the  intention  of  stealing 
it,  he  is  guilty  of  larceny.]  There  the  act  of  removal  with  the 
intent  determines  the  bailment.     [Pollock,  C.  B. — So  if  a  Post- 
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office  senrant  breaks  the  Post-office  regulation  and  puts  a  letter 
into  his  pocket  \?ith  the  intention  of  stealing  it  he  determines  the 
bailment.]     In  this  case  the  aspariavit  was  not  complete. 

Boden  {Mellor  with  him),  for  the  prosecution^  was  not  called 
upon. 

Pollock,  C.  B. — We  are  all  of  opinion  that  there  is  no  doubt 
of  the  conviction  being  right.  I  reserved  the  case  during  the  trial, 
and  if  there  had  been  any  opportunity  for  reconsidering  after  the 
finding  of  the  jury  I  should  nave  withdrawn  it. 

Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 
November  22ndj  1862. 


(Before  Pollock,  C.B.,  Wightman  and  Williams,  JJ., 
Channell,  B.,  and  Mellor,  J.) 

Reg.  v.  M'Athet.  (a) 

Husband  and  wife^^Felontous  receiving. 

A  husband  and  wife  were  jointly  indicted  Jor  stealing  and  receiving  ^  ana 
the  jury  found  the  wife  guilty  of  stealing  without  any  constraint  on  the 
husbandPs  party  and  the  husband  guilty  of  receiving  the  stolen  property, 
knowing  at  the  time  when  the  property  was  delivered  to  him  that  it  had 
been  stolen  by  his  wife : 

Seldf  that  the  husband  was  properly  convicted  of  receiving, 

CASE  reserved  at  the  General  Quarter  Sessions  for  Northum- 
berland. 

John  and  Mary  M*  Athey  were  jointly  indicted  for  stealing  from 
the  person  and  feloniously  receiving. 

Tne  jury  found  that  the  prisoners  were  husband  and  wife,  and 
returned  a  verdict  of  Guilty  upon  the  first  count  against  the  wife, 
and  of  Guilty  upon  the  second  count  against  the  husband  for 
receiving  the  stolen  property,  knowing  it  to  have  been  stolen. 

At  the  request  of  the  counsel  for  the  prisoners  the  Cliairman 
asked  the  jury ;  first,  whether  the  female  prisoner  noted  voluntarily 
with  respect  to  her  husband,  and  they  I'ound    iiat  she  did  act 

(a)  BoDorted  by  John  TnOMrsox,  Esq.,  Barristcr-at-Law. 
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voluntarily^  and  without  any  constraint  on  the  part  of  her  hus- 
band ;  and  they  were  further  asked  whether  the  male  prisoner 
received  the  stolen  property  from  his  wife,  knowing  it  to  have 
been  stolen  b^  her,  and  they  found  that  he  had. 

Upon  this  it  was  objected  by  counsel  for  the  male  prisoner  that 
the  case  fell  within  the  scope  of  that  of  Reg.  v.  fVardraper  (8  Cox 
Crim.  Cas.  284;  29  L.  J.  116,  M.  C.j,  (a)  and  that  the  ver- 
dict amounted  to  one  of  acquittal  of  the  male  prisoner. 

The  Court  granted  this  case,  and  the  question  was  whether  the 
male  prisoner  could  be  convicted  of  feloniously  receiving  the  pro- 
perty from  his  wife  stole  q  by  her  under  the  circumstances  above. 

No  counsel  appeared  on  either  side. 

Pollock,  C.  B. — In  this  case  we  desired  to  know  if  the  jury 
had  found  that,  the  husband,  when  the  goods  were  delivered  to 
him  by  the  wife,  knew  that  they  were  stolen,  and  in  the  case,  as 
amended,  it  appears  that  the  jury  did  so  find.  The  conviction 
therefore  is  right. 

Conviction  affirmed. 

(a)  In  that  cue  A.,  B.,  and  B/s  wife  were  indicted  jointly  forbnrglarj  and  reoaving;  the 
jury  found  A  gnilty  of  burglary,  and  B.  and  bis  wife  of  receiving.  Part  of  the  property  was 
found  in  B.'b  house,  and  from  that  fact  and  others,  the  jury  were  warranted  in  finding  B. 
guilty  of  receiving.  To  connect  the  wife  with  the  matter  it  was  proved  that  some  time  after 
the  burglary  the  wife  was  seen  dealing  with  part  of  the  stolen  things,  when  she  n^ade  a 
statement  importing  a  knowledge  that  the  things  had  been  stolen,  and  that  they  were  to  be 
made  away  with.  The  judge  at  the  trial  declined  to  leave  it  to  the  jury  to  find  whether  B.*8 
wife  received  the  things  from  her  husband  or  in  his  absence,  and  the  jury  found  B.'s  wife  gnilty 
of  receiving.  Held,  that  the  questions  were  proper  for  the  consideration  of  the  jury,  and  that 
the  conviction  could  not  be  supported. 
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COURT  OF  CRIMINAL  APPEAL. 

November   ISth  and  22nd,  1862. 

(Before  Pollock,  C.B.,  Wightman  and  Williams,  JJ.,  ' 
Channell^  B.,  and  MelloBj  J.) 

Reo.  v.  Edwabd  Gabdneb.  (a) 

Larceny — Finding — Wtthholdinff,  in  hope  of  a  rewards 

One  who,  in  the  expectation  of  a  reward^  withholds  from  the  owner, 
whom  he  knows,  a  lost  cheque  received  from  t/te  finder^  is  not  guilty  of 
stealing  the  cheque. 

THE  foUowiDg  case  wns  resenred  at  the  Middlesex  Sessions. 
Edward  Gardner  was  tried  on  an  indictment  charging  him 
in  the  first  count  with  stealing  one  banker's  cheque  and  valuable 
security  for  the  payment  of  S2L  195.,  and  of  the  value  of  82/.  195., 
and  one  piece  of  stamped  paper  of  the  property  of  James 
Goldsmith. 

In  the  second  count  the  property  was  stated  to  be  the  property 
of  Thomas  Boucher. 

It  appeared  from  the  evidence  of  Thomas  Boucher,  a  lad  of 
fourteen,  that  he  found  the  cheque  in  question ;  that  having  met 
the  prisoner  Gardner,  in  whose  service  he  had  formerly  been,  he 
showed  it  to  him ;  that  the.  prisoner  (Thomas  Boucher  being 
unable  to  read)  told  him  it  was  only  an  old  cheque  of  the  Royal 
British  Bank :  that  he  wished  to  show  it  to  a  friend,  and  so  kept 
the  cheque ;  that  Boucher  very  shortly  on  the  same  day  went  to 
prisoner's  shop  and  asked  for  the  cheque ;  that  the  prisoner  from 
time  to  time  made  various  excuses  for  not  giving  up  the  cheque, 
and  that  Boucher  never  again  saw  the  cheque. 

It  also  appeared  that  the  prisoner  had  an  interview  with  Gold- 
smith, in  which  he  said  that  he  knew  the  cheque  was  Goldsmith's, 
asked  what  reward  was  offered,  and  upon  being  told  5^.,  said  he 
would  rather  light  his  pipe  with  it  than  take  5s. 

The  cheque  has  never  been  received  either  by  Goldsmith  or 
Boucher,  though  there  was  some  evidence  (not  satisfactory)  by  the 
prisoner's  brother  of  its  having  been  inclosed  in  an  envelope  and 
put  under  the  door  of  Goldsmith's  shop. 

(a)  Reported  hj  Joint  Tuompson,  Esq.,  Barrister-at-Law. 
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The  jury  found  ^^That  the  prisoner  took  the  cheque  from 
Thomas  Boucher  in  the  hopes  of  getting  the  reward;  and,  if  that  is 
larceny,  we  find  him  guilty.'* 

Thereupon  the  Judge  directed  a  verdict  of  Guilty  to  be  entered, 
and  reserved  for  the  opinion  of  this  Court  whether  upon  the  above 
finding  the  prisoner  was  properly  convicted. 

November  15. — Best  (with  him  Besley)  for  the  prisoner  argued 
that  the  finding  of  the  jury  disproved  the  felonious  intent.  In  Beg. 
V.  York  (3  Cox  Crim.  Cas.  181)  a  similar  finding  of  the  jury  was 
held  to  amount  to  *^  Not  GuUty."    (He  was  then  stopped.) 

Kemp  for  the  prosecution. — The  defendant  read  the  cheque,  and 
knew  the  owner.  In  this  respect  the  case  differs  from  Beg  v. 
Christopher  (8  Cox  Crim.  Cas.  91 ;  28  L.  J.  35,  M.  C),  and 
resembles  Beg.  v.  Moore  (8  Cox  Crim.  Cas.  416 ;  30  L.  J.  77, 
M.  C).  As  against  all  the  world  but  the  true  owner,  the  boy, 
Boucher,  was  the  owner,  and  the  prisoner  took  the  cheque  from 
him  against  his  will,  and  may  be  convicted  on  the  second  count 

Pollock,  C.  B. — That  is  the  case  of  Armory  v.  Delamirie 
(Str.  505),  where  a  boy  was  held  entitled  to  sue  his  master  for 
a  jewel  which  he  had  found  and  his  master  had  taken  from  him. 
It  was  not  supposed  that  the  master  was  guilty  of  felony.  There 
the  jewel  was  not  ear-marked,  but  every  one  who  can  read  can 
tell  to  whom  a  cheque  belongs.  Properly  speaking  a  cheque  is 
not  a  chattel,  and  is  not  the  subject  of  larceny.  We  must  take  it 
that  the  cheque  was  stamped,  and  being  stamped  it  was  not  a  piece 
of  paperr— it  was  a  cheque. 

Cvr.  adv.  vulL 

November  22. — PoLLOCK,  C.  B. — In  this  case  the  prisoner  was 
convicted  of  stealing  a  cheque.  He  took  the  cheque  away  from 
a  boy  who  found  it,  and  did  not  immediately  give  information  to 
the  owner,  but  withheld  it  in  the  expectation  of  getting  a  reward* 
The  taking  of  the  cheque  from  the  finder  was  not  a  felonious  taking, 
and  the  merely  withholding  it  in  the  ^expectation  of  a  reward  was 
not  a  larceny. 

The  rest  of  the  Court  concurring, 

Conviction  quashed. 
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COUKT  OF  CRIMINAL  APPEAL. 

November  22nd  and  29thy  1862. 

(Before  Pollock,  C.B.,  Wightman  and  Williams,  JJ., 
Channell,  B.,  and  Mellob,  J.) 

Reg.  v.  Barrett,  (a) 

Brothel — Keeping — Evidence — Landlord — Weekly  tenants. 

The  owner  of  a  house  proved  to  be  a  common  bawdy-house,  let  it  out  to 
weekly  tenants^  but  did  not  appear  to  have  got  any  additional  rent  by 
reason  of  the  purposes  to  which  the  house  was  applied.  He  was 
frequently  remonstrated  with  as  to  the  manner  in  which  the  house  was 
conducted,  and  called  upon  to  abate  the  nuisance,  and  was  told  that 
unless  he  did  so,  an  indictment  would  be  preferred  against  him.  He, 
however,  took  no  steps  and  allowed  matters  to  goon  as  before. 

Held,  that  he  was  not  guilty  of  keeping  a  common  bawdy-house  or  of  being 
an  accessory  thereto. 

THE  following  case  was  reserved  at  the  Middlesex  Sessions. 
Thomas  Barrett  was  tried  before  me  at  the  Middlesex 
Sessions,  in  November,  1862,  upon  an  indictment  which  in  the 
first  and  second  counts  charged  him  and  two  other  persons  with 
keeping  a  common  bawdy-house  and  disorderly  house  in  the 
pansh  of  St.  George-in-the-East,  and  in  two  other  counts  he  was 
charged  alone  with  keeping  another  common  bawdy-house  and 
ilisorderly  house  in  the  same  parish. 

The  houses  in  question  were  proved  to  be  common  bawdy- 
hoQses,  and  robberies  had  been  frequently  committed  in  them  by 
prostitutes  and  other  idle  and  disorderly  persons  who  frequented 
them  by  day  and  night 

The  evidence  against  the  other  defendants,  who  were  included 
iD  the  indictment  was  conclusive,  and  no  question  arises  as  respects 
them. 

The  evidence  against  Thomas  Barrett,  in  addition  to  the  proof 
as  to  the  nature  of  the  houses,  was,  that  he,  Thomas  Barrett,  was 
the  owner  of  both  houses,  which  he  let  to  weekly  tenants,  and 
that  he  had  been  repeatedly  remonstrated  with  as  to  the  manner 
in  which  the  houses  were  conducted,  and  called  upon  to  interfere 
so  as  to  abate  the  nuisance. 

(a)  Reported  by  John  Thomfsos,  Esq.,  Bumster-at-Law. 
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Of  these  warnings  he  took  no  notice^  and  some  months  before- 
the  prosecution  was  instituted  he  was  served  with  a  written 
notice,  to  the  effect  that  the  police  and  inhabitants  complained  of 
the  vicious  and  disorderly  conduct  of  his  tenants,*and  tnat  unless 
he  took  steps  for  removing  them^  and  for  the  discontinuance  of 
the  unlawful  practices^  which  for  a  long  time  had  been  carried  on^ 
and  still  were  carried  on^  in  his  said  houses,  an  indictment  woula 
be  preferred  against  him  and  all  other  parties  concerned  in  the 
unlawful  practices  complained  of,  and  that  in  that  case  the  notice 
then  served  would  be  given  in  evidence  against  him. 

The  defendant,  Thomas  Barrett,  took  no  steps  with  the  view  of 
complying,  but  continued  to  go  to  the  houses  and  receive  the  rent 
from  the  occupiers  every  week  until  the  present  prosecution  was 
commenced. 

It  was  not  proved  that  the  defendant  obtained  any  additional 
rent  by  reason  of  the  nature  of  the  occupation. 

The  prisoner's  counsel  contended  that  there  was  no  evidence 
for  the  jury  to  consider,  but,  as  I  stated  that  I  should  take  their 
opinion  upon  the  facts,  he  addressed  the  jury. 

I  told  the  jury  that  if  they  were  satisfied  that  the  defendant 
well  knew  the  purposes  for  which  the  houses  were  occupied,  and 
having  the  power  of  removing  the  tenants  by  a  week's  notice, 
had  continuously  permitted  them  to  remain,  and  to  conduct  them 
as  common  bawdy*houses,  notwithstanding  the  warnings  and 
notices  given  him,  that  they  should  find  him  guilty. 

The  jury  found  the  defendant  Guilty ;  and  I  have  to  request  the 
judgment  of  this  Honourable  Court  whether  the  conviction  can  in 
point  of  law  be  sustained. 

The  defendant  has  been  admitted  to  bail  until  the  decision  of 
this  Honourable  Court  is  pronounced. 

Wm.  H.  Bodkin,  Assistant  Judge  of  the 

November  19,  1862.  Middlesex  Sessions. 

November  22. — Ribton  for  the  prisoner  Barrett. — The  conviction 
cannot  be  sustained.  The  prisoner  was  in  no  sense  the  keeper  of  a 
common  bawdy-house.  He  was  merely  the  landlord,  and  received  the 
rent,  and  although  he  could  have  prevented  the  house  being  used 
for  tlie  purpose  it  was  used,  but  did  not,  that  is  not  sufficient  to 
support  a  conviction  of  him  under  this  indictment.  The  case  of 
Rich  v.  Basterfield  (4  C.  B.  783),  is  in  point,  the  marginal  note  of 
which  is :  "  Although  the  owner  of  property  may,  as  occupier,  be 
responsible  for  injuries  arising  from  acts  done  upon  that  property 
by  persons  who  are  there  by  his  permission,  though  not  strictly 
his  agents  or  servants,  such  liability  attaches  only  upon  parties  in 
actual  possession.  Where,  therefore,  an  action  was  ^  brought 
against  A.,  the  owner  of  premises,  for  a  nuisance  arising  from 
smoke  issuing  out  of  a  chimney  to  the  prejudice  of  the  plaintiff, 
in  his  occupation  of  an  adjoining  messuage,  on  the  ground  that  A.,, 
having  erected  the  chimney  and  let  the  premises  with  the  chimney 
so  erected,  had  impliedly  authorized  the  lighting  of  a  fire  therein. 
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Held^  that  the  action  would  not  lie ;  held,  alao^  that  inasmuch  as 
^He  premises  were  in  the  occupation  of  B.,  a  tenant  at  the  time  the 
fires  were  lighted,  A.  was  entitled  to  a  verdict  on  the  plea  of  *  not 
poflseesed/  the  allegation  as  to  possession  having  reference  to  the 
time  when  the  nuisance  complained  of  was  committed,  and  not  to 
the  time  at  which  the  chimney  was  erected."  In  that  case,  as  in 
the  present,  the  tenancy  was  a  weeUy  one.  Rex  v.  Fedley 
(1  A.  &  E.  822),  was  reviewed  in  that  case. 

Poland  for  the  prosecution. —  The  conviction  was  right.  No 
doabt,  if  the  rooms  had  been  let  upon  lease,  and  after  the  posses- 
sion was  in  the  tenants  they  had  been  converted  to  this  immoral 
paxpose,  the  landlord  would  not  have  been  responsible.  But 
this  is  an  indictment  at  common  law,  alleging  that  the  land- 
lord and  tenants  jointly  kept  a  common  bawdy-house ;  and  the 
prisoner  Barrett  is  in  the  position  of  an  accessory  before  the  fact. 
Without  the  aid  of  the  statute  25  Geo.  2,  c.  36,  the  prisoner  is 
indictable  at  common  law  if  he  is  a  part;^  to  the  committing  of  the 
nuisance.  In  Rich  v.  Basterfield  the  nuisance  arose  from  burning' 
coke,  and  the  landlord  was  no  party  to  that.  In  PiersovCs  case 
(2  Ld.  Raym.  1197),  it  was  held  that  a  lodger  who  keeps  only  a 
angle  room  for  the  use  of  bawdy  is  indictable  for  keeping  a  Jbawdy- 
hofuse.  Cur.  adv.  vulL 

November  29. — ^PoLLOCK^  G.  B. — We  are  of  opinion  that  the 
conviction  cannot  be  sustained,  the  defendant  not  really  being 
the  keeper  of  a  common  bawdy-house  in  point  of  law*  He  was 
rimply  tne  owner  of  the  house,  letting  it  to  another  person  who 
nsea  it  for  an  immoral  purpose.  The  defendant  had  nothing  to 
do  with  that,  and  did  not  participate  in  the  profits  of  so  usiu(( 
it.  He  had  nothing  to  do  with  the  immoral  part  of  the  transaction, 
except  in  knowing  the  way  in  which  the  house  was  used.  My 
brotner  Williams  very  shortly  expressed  the  view  we  take,  when 
he  said  that  aU  that  the  defendant  did  was  not  to  give  the  tenants 
notice  to  quit  To  construe  that  to  be  an  offence  would  be  going 
beyond  what  the  Act  intended. 

Conviction  quashed. 
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COURT  OF  QUEEN'S  BENCH. 

January  12,  1863. 

(Before  Cogkbubn,  C.J.,  Wiohtman,  Crompton,  and 
Mellob^  JJ.) 

Beg.  v.  PEARCE.(a) 

County  Court  —  Perjury — Assignment  ofy  on  evidence  on  judgment* 
summons-r-Marriage  after  judgment 

A  feme  sole  obtained  a  judgment  in  the  G.  County  Courts  and  then 
married  S.  She  afterwards  took  out  a  judgment'Summons  in  her 
name  tphen  sole^  in  L.  County  Courts  without  having  made  her  husband 
a  party  to  the  judgment.  At  the  Jieariny  of  the  summons  the  judge  of 
the  L,  Court  amended  the  summons  by  striking  out  the  name  of  the 
plaintiff'^  €Md  substituting  S.  and  wife.  After  the  alteration  the  defen" 
dant  was  sworn  and  examined,  and  committed  perjury.  He  was  then 
indicted  and  found  guilty  of  perjury  : 

Heldj  that  the  amendment  u?as  without  jurisdiction^  and  that  there  being 
no  cause  in  the  altered  name,  the  conviction  could  not  be  supported. 

INDICTMENT  for  perjury : 
The  jurors  of  our  Lady  the  Queen  upoo  their  oath  present 
that  heretofore,  to  wit»  on  a  certain  day  before  the  9th  day  of 
March,  1855^  one  Hennetta  Grundy  brought  an  action  by 
•causing  to  be  issued  a  certain  plaint  in  the  County  Court  of  Kent^ 
holden  at  Gravesend,  against  one  Benjamin  Workman  Pearce,  and 
lafter wards,  to  wit,  on  the  9th  day  of  March,  1855,  recovered  judg^ 
ment  against  the  said  B.  W.  Pearce ;  the  said  County  Court  of 
Kent,  holden  at  Gravesend,  being  then  a  County  Court  established 
under  and  by  virtue  of  a  certain  Act  made  and  passed  in  a  session 
^of  Parliament  holdep  in  the  ninth  and  tenth  years  of  the  reign  of 
her  present  Majesty,  intituled  ^^  An  Act  for  the  more  easy  recovery 
•of  small  debts  and  demands  in  England."  And  the  jurors  afore- 
.said,  upon  their  oath  aforesaid,  do  further  present,  that  afterwards, 
to  wit,  on  the  24th  day  of  January,  1861,  and  after  the  said 
H.  Grundy  had  been  married  to  one  Walter  Smith,  and  while 
the  said  B.  W.  Pearce  was  dwelling  and  carrying  on  business  in 
the  city  of  London,  to  wit,  at  the  "  Blue  Pig,"  in  St.  Mary  Axe, 
and  while  the  judgment  hereinbefore  mentioned  was  still  unsatis- 
dSed,  the  said  H.  Grundy,  otherwise  Smith,  obtained  a  summons 

(a)  Reported  bj  John  Thomfson,  Esq.,  Barrister-at-Law. 
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firom  the  Sheriff*8  Court  of  London,  under  the  provisions  of  a 
certain  Act  of  Parliament  made  and  passed  in  a  session  of  Parlia* 
cnent  holden  in  the  fifteenth  year  of  the  reign  of  her  present 
^isijestj,  intituled,  *^  An  Act  for  the  more  easy  recovery  of  small 
4iebt8  and  demands  within  the  city  of  London  and  the  Liberties 
thereof/  by  which  said  summons  the  said  B.  W.   Pearce  was 
required  to  appear  personally  in  the  said  Court  on  the  12th  day 
of  February,  1861.     And  the  jurors  aforesaid,  upon  their  oath 
4iforesaid^  do  further  present,  that  afterwards,   to  wit,  on  the 
^d    12th    day  of   February^    1861,  the  said  B.  W.  Pearce 
did    personally   appear    in    the    said    Court.     And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  then 
4Uid  there  the  Judge  of  the  said  Court,  Robert  Malcolm  Kerr^ 
Ssq.,  did  amend  the  said  summons  by  adding  thereto  the  name 
of  the  said  Walter  Smith,  the  husband  of  the  said  H.  Grundy, 
otherwise  Smith.   And  the  jurors  aforesaid,  upon  their  oath  afore- 
.flaid,  do  further  present,  that  the  said  summons  was  in  due  form 
of  law  duly  adjourned  from  the  said  12th  day  of  February,  1861, 
to  .the  14th  day  of  February;  1861,     And  the  jurors  aforesaid, 
-u^xk  their  oath  aforesaid,  do  further  present,  that  afterwards,  to 
wit,  on  the  said  14th  day  of  February,  1861,  the  said  B.  W. 
Pearce  agiun  appeared  in  person,  in  pursuance  of  the  said  amended 
summons,  so  duly  adjourned  as  aforesaid,  and  was  then  and  there 
before  R.  M.  Kerr,  Esq.,  then  and  there  being  the  Judge  of  the 
.said  last-mentioned  court,  duly  and  in  due  form  of  law,  and  accord- 
ing to  the  provisions  of  the  said  last-recited  Act,  examined  upon 
•oath,  touchmg  the  manner  and  circumstances  under  which  he  the 
fiaid  B.  W.  Pearce  contracted  the  debt  for  which  the  said  H. 
Orundy  had  recovered  judgment,  on  the  said  9th  March,  1855,  in 
.the  said  County  Court  of  Kent,  holden  at  Gravesend  as  aforesaid ; 
lie,  the  said  R,  M.  Kerr,  having  then  and  there  full  and  sufficient 
j>ower,  and  being  competent  to  examine  the  said  B.  W.  Pearce 
touching  the  manner  and  circumstances  under   which    he    con- 
tracted the  said  debt,  and  having  full  and  sufficient  power  and 
authority  to  adminster  the  said  oath  to  the  said  B.  W.  Pearce 
in  that  behalf.     And  the  jurors  aforesaid,  upon  their  oath  afore- 
.«aid,  do  further  present  that,  at  and  upon  the  said  examination  of 
the  said  B.  W.  Pearce,  it  became  and  was  a  material  question 
and  subject  of  inquiry,  whether  the  said  B.  W.  Pearce  had  slept 
with  one  Catherine  Titterton,  and  whether  the  said  B.  W.  Pearce 
ever  gave  his  name  aa  Mr.  Titterton,  and  whether  the  said  B.  W. 
JPearce  ever  gave  half-^-sovereign  to  one  Harriet  Crowhurst,  and 
whether  the  said  B.  W.  Pearce  had  ever  given  hali-a-sovereign  to 
H.  Grundy,  and  whether  the  said  B.  W.  Pearce,  ever  took  a  cer- 
.tain  bedroom  of  the  said  H.  Grundy,  and  whether  the  said  B.  W. 
Pearce  was  with  the  said  C.  Titterton  when  a  certain  room  was 
.taken  froni  the  said  H.  Grundy,  and  whether  the  said  B.  W. 
Pearce  ever  passed  more  than  one  night  in  the  house  of  the  said 
H.  Grundy.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
iiirther  present,  that  upon  the  examination  of  the  said  B.  W. 
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Pearce  the  said  B.  W.  Pearce  was  in  due  manner  sworn  and  did' 
take  his  corporal  oath  upon  the  Holy  Gospel  of  God  to  speak  the 
truth,  the  whole  truth  and  nothing  but  the  truth  (he  the  said 
B.  M.  Kerr,  Esq.,  then  and  there  having  full  and  competent  power 
and  authority  to  administer  the  said  oath  to  the  said  B.  W.  Pearce 
in  that  behalf).  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  B.  W.  Pearce  being  so 
sworn  as  aforesaid,  but  oontriTing  and  intending  to  deceive  the 
said  B.  M.  Kerr  touching  the  manner  and  circumstances  under 
which  the  said  B.  W.  Pearce  had  contracted  the  said  debt  for 
which  the  said  H.  Grundy  had  recovered  judgment  as  aforesaid* 
on  the  said  9th  day  of  March  1855,  in  the  said  County  Court  of 
Kent  holden  at  Gravesend,  falsely,  wickedly,  knowingly,  wilfully 
and  corruptly  swore,  deposed  and  gave  evidence  as  follows,  that 
is  to  say :  ^*  I  (meaning  himself  the  said  B.  W.  Pearce)  never  slept 
with  Mrs.  Titterton  (meaning  one  C.  Titterton);  I  (meaning  him- 
self the  said  B.  W,  Pearce)  never  gave  my  (meaning  his  the  said 
B.  W.  Pearce's)  name  as  Mr.  Titterton;  I  (meaning  himself  the- 
said  B.  W.  Pearce)  never  gave  half-a-sovereign  to  H.  CrowhurBt 
or  Mrs.  Smith  (meaning  that  he  .had  never  given  half-a-sovereigo; 
to  the  said  H.  Grundy  or  to  the  said  H.  Crowhurst) ;  I  (meaning 
himself  the  said  B.  W.  Pearce)  never  took  the  bedroom  (meaning 
a  certain  bedroom  in  the  house  of  the  said  H.  Grundy)  ancF 
sitting-room  (meaning  a  certain  sitting-room  in  the  house  of  the 
said  H.  Grundy)  of  Mrs.  Smith  (meaning  the  said  H.  Grundy) ; 
I  (meaning  himself  the  said  B.  W.  Pearce)  do  not  know 
who  took  It  (meaning  the  said  last-mentioned  room  in  the  said 
house  of  the  said  H.  Grundy) ;  I  (meaning  himself  the  said  B.  W^^ 
Pearce)  was  not  with  Mrs.  Titterton  (meaning  the  said  C.  Titter- 
ton)  when  the  room  (meaning  the  said  last-mentioned  room  in  the 
house  of  the  said  H.  Grundy)  was  taken;  I  (meaning  himself  the 
said  B.  W.  Pearce)  never  passed  but  one  night  in  my  life  in  the 
house  (meaning  the  said  house  of  the  said  H.  Grundy,  at  Graves- 
end  aforesaid).  Whereas,  in  truth  and  in  feet,  the  said  B.  W». 
Pearce  had  slept  with  the  said  C.  Titterton ;  and  whereas,  in  trutk 
and  in  fact,  the  said  B.  W.  Pearce  did  give  his  name  as  Mr. 
Titterton:  and  whereas,  in  truth  and  in  fact,  the  said  B*  W. 
Pearce  did  give  half-a-sovereign  to  H.  Crowhurst ;  and  whereas, 
in  truth  and  in  fact,  the  said  B.  W.  Pearce  did  take  the  said  bed- 
room and  sitting-room  in  the  house  of  the  said  H.  Grundy,  and  of 
and  from  the  said  H.  Grundy ;  and  whereas,  in  truth  and  in  fact, 
the  said  B.  W.  Pearce  did  know  who  had  taken  the  said  last- 
mentioned  room  in  the  house  of  the  said  H.  Grundy ;  and 
whereas,  in  truth  and  in  fact,  the  said  B.  W.  Pearce  was  with  the- 
said  C.  Titterton  at  the  time  the  said  last-mentioned  room  was 
taken  in  the  house  of  the  said  H.  Grundy ;  and  whereas,  in  truth 
and  in  fact,  the  said  B.  W.  Pearce  did  pass  more  than  one  night,, 
to  wit,  three  nights,  in  the  house  of  the  said  H.  Grundy,  as  he  the 
said  B.  W.  Pearce,  at  the  time  he  so  falsely  swore,  deposed  and 
gave  evidence  as  aforesaid,  well  knew.     And  so  the  jurors  afore- 
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«dd,  upon  their  oath  aforesaid,  do  bbj  that  the  eud  B.  W.  Pearoe, 

<^ik  the  14th  day  of  Febraary,  1861^  before  the  said  K  M*  Kerr,    pbaboh. 

Esq.,  ao  being  Buch  Judge  as  aforesaid^  by  his  own  act  and       

consent,  and  of  his  own  most  wicked  and  corrupt  mind,  in  manner       ^^' 
and  form  aforesaid,  falsely,  wickedly,  and  corruptly  did  commit    Pajmy 
wilful  and  corrupt  perjury^  to  the  great  displeasure  of  Almighty  '^<^**  ^ 
Gtody  in  contempt  of  our  Lady  the  Queen  and  her  laws,  contrary  ^ 

io  the  form  of  (he  statute,  to  the  evil  and  pernicious  example  of  aU 
others  in  the  like  case  oiFending,  and  against  the  peace  of  our 
Lady  the  Queen,  her  Crown  and  dignity. 

Plea,  not  gnil^* 

Atthetriu  before  Cockbum,  C.  J*,  at  the  sitting  in  Middlesex 
after  Michaelmas  Term,  1861  (^e  indictment  whidi  was  found  at 
"the  Central  Criminal  Court  having  been  removed  into  this  Court 
by  caHorari)  the  facts,  as  set  out  in  the  indictment,  were  proved* 
A  certified  copy  of  a  minute  of  the  judgment  in  the  Qravesend 
donnty  Court  was  produced,  in  which  Henrietta  Grundy  was 
plaintiff  and  Benjamin  W.  Pearoe  defendant.  A  duplicate  of  the 
judgment  summons,  entitled  Henrietia  Grundy  v.  Pearce,  and  issued 
oat  of  the  Sheriffs'  Court,  London,  under  sect  88  of  the  London 
(City)  Small  Debts  Extenuon  Act,  1852,  was  also  produced.  The 
Judgment  summons  came  on  for  hearing  on  the  12th  February, 
1861,  and  in  consequence  of  Mrs.  Grundy's  marriage  with  Walter 
Smilli  dnce  the  judgment  was  obtuned  B.  M.  Kerr,  Esq.,  the 
J^udge  of  the  Sheriffs*  Court,  London,  amended  the  summons  hj 
inserting  thereon  the  name  of  Walter  Smith  and  Henrietta  his 
wife  (suing  as  Henrietta  Grundy).  The  further  hearing  of  the 
•anmmons  was  adjourned  to  the  14th  February,  when  the  defendant 
tendered  himsdf  as  a  witness  on  his  own  behalf,  was  sworn  and 
examined,  and  committed  the  perjury  assisned  in  the  indictment. 
The  Judge  of  the  Sheriffs'  Court  ordered  the  defendant  to  be 
committed  to  prison  for  forty  days  for  non-payment  of  the 
jnd^ent  debt  and  costs,  and  directed  this  prosecution  to  be 
instituted.  At  the  close  of  the  case  for  the  prosecution,  the 
defendant's  counsel,  H.  James^  submitted  that  the  Judge  of  the 
Sherifis'  Court  had  no  power  to  make  the  amendment;  that  there 
ivas  no  valid  summons  or  case  before  him ;  that  the  proceedings 
were  coram  wmjudice,  and  that  consequenUy  the  charge  of  perjury 
fell  to  the  ground.  The  learned  Judge  reserved  the  point,  and 
4he  case  having  gone  to  the  jury  the  defendant  was  found  Guilty. 

A  rule  itm.  was  obtained  to  enter  the  verdict  for  the  defendant 
pursuant  to  the  leave  reserved,  or  to  arrest  the  judnnent. 

Sect  88  of  the  London  TCity)  Small  Debts  Extension  Act, 
1852  {15  Vict  c.  77^  is  as  follows  :— 

''That  it  shall  be  lawful  for  any  party  who  has  obtained  a 
Judgment  or  order  in  the  Court,  either  under  this  Act  or  under 
the  said  recited  Act,  for  the  payment  of  any  debt  or  damages,  or 
costs,  which  judgment  or  order  shall  not  be  satisfied,  and  for  any 
|Mrty  who  has  obtained  a  judgment  or  order  in  any  County 
<Gourt  established  under  or  by  virtue  of  the  before*mentioned  Act 


262 


CBIMINAL   LAW  CASES. 


Rbo. 

V. 

Pkarce. 
186^ 

JShaominihe 


for  the  more  easy  recovery  of  small  debts  and  demands  in 
England,  which  last-mentioned  judgment  or  order  shall  not  be 
satisfied,  to  obtain  a  summons  from  the  court  in  case  the  party 
against  whom  such  judgment  or  order  shall  have  been  obtained 
shall  then  dwell  or  carry  on  business,  or  have  employment  within 
the  city  of  London  or  the  liberties  thereof,  such  summons  to  be  in 
such  form  as  shall  be  directed  by  the  rules  made  for  regulating  the 
practice  of  the  court ;  and  it  shall  be  lawful  for  anji  party  who  has 
obtained  any  such  judgment  or  order  in  the  court,  which  said  last- 
mentioned  judgment  or  order  shall  not  be  satisfied,  to  obtun  a 
summons  from  any  County  Court  established  under  or  by  virtue 
of  the  last-mentioned  Act  for  the  more  easy  recovery  of  small 
debts  and  demands  in  England,  within  the  limits  of  which  court 
the  party  against  whom  such  last-mentioned  judgment  or  order 
shall  have  been  obt^ned  shall  then  dwell  or  carry  on  business, 
such  last-mentioned  summons  to  be  in  such  form  as  shall  be 
directed  by  the  rules  made  for  regulating  the  practice  of  the  said 
County  Court  i  which  summons  {sic),  as  the  case  may  be,  are  to  be 
respectively  served  personally  upon  the  person  to  whom  it  is 
directed,  requiring  him  to  appear  at  such  time  as  shall  be  directed 
by  the  said  rules,  to  answer  such  things  as  are  named  in  such 
summons,  and  if  he  shall  appear  in  pursuance  of  such  summons, 
he  may  be  examined  upon  oath  touching  his  estate  and  effects, 
and  the  manner  and  circumstances  under  which  he  contracted  the 
debt,  or  incurred  the  damages  or  liability  which  is  or  are  the 
subject  of  the  action  in  which  judgment  has  been  obtained  against 
him,  and  as  to  the  means  and  expectations  he  then  had,  and  as* 
to  the  property  and  means  he  still  hath  of  discharging  the  said 
debt  or  damages  or  liability,  and  as  to  the  disposal  be  may  have 
made  of  any  property;  and  the  person  obtaining  such  summons 
as  aforesaid,  and  all  other  witnesses  whom  the  judge  shall-  think 
requisite,  may  be  examined  upon  oath  touching  the  inquiries 
authorised  to  be  made  as  aforesaid,  and  the  costs  of  such  summons- 
and  of  all  proceedings  thereon,  shall  be  deemed  costs  in  the* 
cause." 

The  following  of  the  rules  and  orders  for  regulating  the  prao* 
tice  of  the  Sheriff's  Court  of  the  city  of  London  were  referred 
to  during  the  argument: — 

Rule  91.  Where  the  name  or  description  oi  a  plaintiff  in  the 
summons  is  insufficient  or  incorrect,  it  may  at  the  hearing  be 
amended  at  the  instance  of  either  party  by  order  of  the  judge,  on 
such  terms  as  he  shall  think  fit,  and  thereupon  the  cause  shall 
proceed,  as  to  set-off  and  other  matters,  as  if  the  name  or  descrip- 
tion had  been  originally  such  as  it  appears  after  the  amendment 
has  been  made. 

Rule  95.  Where  it  appears  at  the  hearing  that  a  less  number 
of  persons  have  been  made  plaintifis  than  by  law  required,  the 
name  of  the  omitted  person  may,  at  the  instance  of  either  party,, 
be  added  by  order  of  the  judge  on  such  terms  as  he  shall  think 
fit;  and  thereupon  the  cause  shall  proceed  as  to  set-off  and 


CBIMINAIi   LAW    CA8BS. 


263 


other  matters  as  if  the  proper  persons  had  been  originally  made 
parties ;  and  if  such  person  shall,  either  at  the  heanng,  or  some 
adjournment  thereof  personally,  or  by  writing  signed  by  him  or 
his  agent,  consent  to  become  a  plaintiff  in  manner  aforesaid,  the 
jndge  shall  then  pronounce  judgment  as  if  such  person  had 
originally  been  maae  a  plaintiff;  but  if  such  person  shall  not 
consent  to  become  a  plamtiff  in  manner  aforesaid,  either  at  the 
hearing  or  an  adjournment  thereof,  judgment  or  nonsuit  shall 
be  entered. 

Bule  158.  Execution  on  a  judgment  shall  not  issue  by  or 
against  any  person  not  a  party  to  the  suit,  without  a  plaint  and 
summons  upon  the  judgment,  the  proceedings  in  which  shall  be 
the  same  as  in  ordinary  cases. 

Giffard  showed  cause  against  the  rule. — First,  the  proceedings 
were  regular,  and  the  judge  had  power  to  make  the  amendment 
This  was  not  a  proceeding  by  way  of  execution  in  the  sense  of 
Sule  158.  [WiGHTMAN,  J. — There  was  a  Judgment  in  the  name  of 
Henrietta  Grundy,  and  the  alteration  in  the  names  upon  the  sum- 
mons was  made  to  enforce  that  judgment.  Was  that  correct?]  Rules 
91  and  95  gave  the  power  to  amend  the  summons.  [Wightman,  J. 
—In  what  cause  did  the  defendant  give  false  evidence?]  If  the 
amendment  was  made  without  jurisdiction,  the  defendant  was 
sworn  in  the  cause  of  Grundy  v.  Pearce.  [Obompton,  J. — We 
cannot  shut  our  eyes  to  the  fact  that  this  was  a  proceeding  upon  a 
aommons  in  which  the  husband  and  wife  were  parties,  and  there 
was  no  judgment  to  support  that.]  The  case  of  Pennoyer  y. 
Brace  (1  Ld.  Baym.  244),  was  then  adverted  to.  [Wightman,  J. 
— The  defendant  was  not  sworn  in  the  original  cause.]  Secondly, 
assuming  the  amendment  to  have  been  made  erroneously,  still  the 
Sheriffs'  Court  had  a  general  jurisdiction  over  the  matter,  and  to 
enter  upon  the  inquiry :  {Reg.  v.  Millard,  1  Dears.  0.  C.  166 ; 
6  Cox.  Crim.  Cas.  150).  The  judgment  is  good  at  common  law, 
and  everything  was  regular  up  to  the  judgment  summons. 
[CocKBUBN,  C.  J. — The  indictment  alleges  that  the  peijury  was 
committed  under  the  amended  summons:  if  so,  it  was  coram 
non  judiccy  and  the  peijury  fell  to  the  ground ;  if  it  was  not  so, 
the  allegations  in  the  indictment  were  not  proved.] 

jET.  James,  in  support  of  the  rule,  was  not  called  upon. 

CocKBUBN,  C.J. — I  think  that  this  rule  should  be  made 
absolute.  I  reeret  that  a  man  who  has  been  found  guilty  upon 
the  facts  should  escape  punishment  upon  a  technical  point,  but 
the  Court  is  bound  to  administer  the  law  as  they  find  it.  Now, 
one  of  the  essential  requisites  in  this  offence  is,  that  the  defendant 
should  commit  perjury  in  a  certain  cause.  In  this  case  the 
defendant  was  sworn  in  a  cause  that  had  no  existence.  A  judg- 
ment bad  been  recovered  by  Mrs.  Grundy  in  the  Gravesend 
County  Court,  which  she  sought  to  enforce  by  a  summons  in  the 
Sheriffs'  Court,  London,  ana  in  the  meantime  she  had  married 
and  become  Mrs.  Smith.  Instead  of  going  to  the  Gravesend 
County  Court,  and  making  her  Husband  a  pi^y  to  the  judgment 
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hj  a  scire  fadas,  the  took  out  ft  snmmoiis  and  inatituted  proceed- 
ings in  the  Sheriffs'  Coart,  London,  in  her  old  name.    The  judge 
of  the   Sherifi'  Court  improperly  amended  the  simmions,  and 
altered  it  bj  the  addition  of  the  name  of  ''Walter  Smith  and 
*  ^j^>^—    ^fe."     That  alteration  was  made  without  jurisdiction.    In  tli» 
Swam  w  the  cause  SO  altered  in  name,  the  defendant  was  sworn,  and  oommitted 
"~^        penury.     The  perjury,  therefore,  was  committed  in  a  cause  which 
had  no  existence,  and  the  conyiction  cannot  be  sustiuned. 
WiGHTMAK,  Cbompton,  and  MjfiLLOB,  J  J.  concurred. 

Judgment  far  the  defendant 


COURT  OF  CRIMINAL  APPEAL. 
January  24,   1863. 

(Before  Eblb,  C-J.^  Blackburn  and  Keating,  JJ.,  Wildb,  B.^ 
and  Mbllob,  J.) 

Reg.  v.  John  Hastie.  (a) 

Embezzlement-^BuUding  society'^  Secretary    7  ir  8  Geo,  4,  e,  29,  s.  47. 

By  the  certified  rukt  of  an  enrolled  benefit  buUding  ioctety^  mortgoffes 
were  directed  to  he  made  to  the  trustees^  and  the  redemption^money  to 
be  paid  to  the  directors;  and  it  was  no  part  of  the  secretaries  du^f  as 
prescrioed  by  the  ruies,  to  receive  subscriptions  or  other  moneys  for  ike 
society.  The  course  ofbudness^  however^  was  that  the  management  of 
the  society  was  left  almost  entirely  to  the  secretary^  and  hefivquenify 
received  subscriptions.  The  mortgages  were  made  to  the  trustees^  btti 
when  redeemed  the  money  was  paid  to  the  secr^ary  for  the  trustees. 
The  secretary  having  erhbezxled  the  redemption'money  upon  a  mart" 
gage  so  paid  to  him: 

Beldj  upon  an  indictment  under  the7  fS  Geo.  4,  c.  27,  s.  47,  thai  ike 
jury  were  warranted  upon  this  evidence  in  finding  that  the  money  was 
received  by  virtue  of  his  employment  and  for  his  masters. 

CASE  reserved  by  Eeatinff,  J. 
The  prisoner  was  indicted  at  the  special  commissien  at 
York,  on  the  22nd  December,  1862,  for  that  he,  being  emjployed 
as  servant  by  the  Trustees  of  ^^  The  Doncaster  Permanent  Benefit 
Building  and  Investment  Society"  (naming  them),  did,  as  such 

.  (a)  Bflporttd  by  Job*  TnaiOtaK,  Etq^,  Bariutor^i-Uw. 
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senrant>  by  Tirtae  of  his  employment,  receive  426^  St.  3<f.,  for 

4Mid  on  aocoont  of  the  said  trustees,  and  embezzled  the  same.  Him. 

The  society,  which  had  been  established  some  fourteen  years       

mgOf  nnder  the   above  name,  was  duly  enrolled  and  its  rules       le^s. 
certified ;  a  copy  of  them  is  annexed  for  reference,  and  forms  part  rYnifiji^ion. 
'Of  the  ease.    Its  object  was  to  enable  members  to  obtain  from  it  ^jBmdmtc$o/ 
loans  ^y  way  of  mortgage  on  their  real  property,  each  member 
oontribnting  10#.  annually  for  fourteen  years,  and  having  credit 
for  the  amount  subscribed  on  paying  off  his  mortgage. 

The  prisoner  had  been  secretair  to  the  society  from  its  com- 
mencement He  was  the  only  paid  officer,  and  the  management 
of  the  affiiirs  of  the  sodety  was  left  almost  entirely  to  him.  The 
conrBe  of  busines8»  as  prescribed  by  the  rules  of  the  society,  had 
not  been  strictly  adhered  to.  The  subscriptions  were  not  alwajrs 
received  by  the  stewards,  but  frequently  by  the  prisoner,  who 
also  made  entries  in  the  stewards'  books.  The  mortgages  were 
always  made  to  the  trustees ;  but  when  redeemed,  the  money  was 
paid  to  the  prisoner  as  secretary,  but  for  and  upon  receipts  signed 
t>7  the  four  trustees. 

In  February,  1860,  the  prisoner  informed  the  solicitor  of  the 
eodety  that  John  Townend,  a  member,  was  about  to  pa;^  off  his 
mortgage,  4262.  St.  Sd^  and  brought  the  deeds  to  the  solicitor,  who 
thereupon  indorsed  the  usual  form  of  receipt  on  the  mortgage 
deed,  and  obtained  the  signatures  to  it  of  the  four  trustees  named 
in  the  indictment  On  the  13th  February,  1860,  Townend*s 
aolicitor  attended  at  the  office  of  the  society's  solicitor,  got  the 
deeds  and  receiot,  and  thereupon  paid  to  the  prisoner  the  sum  of 
426/L  8#.  3dl,  wnich  he  embezzled.  None  of  the  trustees  w6re 
present  when  the  money  was  paid. 

It  was  objected  that  the  prisoner  could  not  be  said  to  be  servant 
to  the  trustees,  nor  to  have  received  the  money  by  virtue  of 
his  emplovment  as  such,  inasmuch  as  his  duties,  as  defined  by 
the  certified  rules,  did  not  include  the  receipt  of  the  moneys 
embezzled. 

I  was  of  opinion  that  the  actual  course  of  business  as  proved, 
though  not  in  strict  accordance  with  the  rules,  was  evidence  for 
the  jury  that  the  prisoner  received  the  money  in  question  by  virtue 
of  his  employment  as  servant  to  the  trustees. 

The  jury  found  thai  he  did  so  receive  it,  and  found  him  Guilty. 

I  respited  the  judgment  for  the  opinion  of  the  Court  of  Criminal 
Appeal,  whether  the  conviction  was  right. 

H.  S.  Eeatikg. 

The  following  rules  of  the  society  were  referred  to  in  the 
aignment  of  the  prisoner's  counsel : — 

V.  Secretary, 

1.  The  secretary  shall  attend  all  meetings  of  the  society  and 
directors  at  the  time  named  for  the  commencement  of  such 
meetings,  or  if  unable  to  attend  must  appoint  some  other  share- 
liolder  to  the  satisfaction  of  the  president  or  directors  to  act  in  his 
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Bm«        Bteacl,  and  also  give  a  satisfactory  reason  for  his  absence,  or  be 

Hastib       fi"®^  ^^' 

2.  He  shall  enter  minutes  of  all  resolutions^  transactions,  and 

^^'        business  of  the  society  in  a  r6ugh  minute-book,  the  same  shall  be 

Embezxlemmt  fa^^ly  copied  into  another,  which  shall  be  read  to  the  next  meeting, 

--Evidence  of  both  shall  be  signed  by  the  president.    He  shall  keep  the  accounts 

empioyTnent.    of  the  society  in  a  simple  and  correct  manner  in  books  to  be 

provided  for  the  purpose,  which  books,  and  also  the  bank-book,  he 

shall  produce  at  each  meeting  of  the  society  and  directors,  or  pay 

5s.  for  each  neglect ;  he  shall  also  send  the  circulars  and  notices^. 

and  conduct  the  correspondence  of  the  society  under  the  direction 

of  the  board  of  directors. 

3.  He  shall  call  at  the  society's  bankers  for  the  bank-book  on 
the  second  morning  after  each  subscription  meeting,  and  should 
the  treasurer  not  have  paid  in  the  money  received  by  him  he  shall 
immediately  give  information  thereof  to  the  president.  He  shall 
also  inform  the  president  of  anything  that  may  come  to  hi» 
knowledge  which  may  be  of  advantage  or  disadvantage  to  the 
society. 

4..  He  shall  make  out  an  inventory  of  all  securities  in  the  strong 
box,  and,  from  time  to  time,  correct  copies  of  such  inventory  for 
each  of  the  trustees. 

5.  He  shall  assist  the  auditors  to  examine  the  accounts,  and 
shall  prepare  a  report  at  each  half-yearly  audit  and  read  the  same 
to  the  next  meeting. 

XVIIL  Redemption  of  Mortgages. 

3.  If  any  shareholder,  having  executed  a  mortgage  to  this 
society  for  money  advanced,  be  desirous  to  pay  off  or  satisfy  the 
same,  he  or  she  shall  be  at  liberty  to  do  so  by  paying  to  the 
directors  at  once  a  fine  of  10».  per  share,  together  with  all  the 
subscriptions  that  would  then  become  due  on  the  share  or  shares* 
so  advanced  up  to  the  end  of  fourteen  years  from  the  date  or  com- 
mencement of  the  same,  and  in  consideration  of  such  prompt  pay-> 
ment,  discount  at  the  rate  of  5Z.  per  cent,  per  annum,  according  to 
Jones's  Tables,  shall  be  allowed,  and  on  the  receipt  of  such  future 
subscriptions,  together  with  all  fines  and  other  charges  due  on  the 
share  or  shares  so  paid  up,  the  directors  shall  order  the  trustees,, 
at  the  cost  of  the  owner,  to  indorse  a  receipt  or  acknowledgment 
on  the  mortgage,  according  to  6  &  7  Will.  4,  c.  32,  s.  5,  and  there- 
with to  deliver  up  to  the  said  member  all  deeds  and  other  docu- 
ments in  their  custody  relating  to  the  property  so  released  or 
discharged. 

Campbell  Foster  for  the  prisoner. — ^First,  the  money  embezzled 
was  not  received  by  virtue  of  the  prisoner's  employment.  The 
offence  occurred  before  the  24  &  25  Vict.  o.  96,  came  into  opera- 
tion, and  was  under  7  Geo.  4,  c.  29,  s.  47.  This  was  an^enroUed 
benefit  building  .society  under  the  6  &  7  Will.  4,  c  32,  s.  4 ;  and 
by  the  10  Geo.  4,  c.  56,  which  is  incorporated  into  that  Act,  the 
society  has  power  to  alter  and  amend  its  rules.      The  amended 
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rales  were  enrolled  and  certified  in  1860.    The  altered  rales  are       ^^' 
made  binding  on  the  society:    (10  Geo.  4,  c  56,  s.  8;    18  &  19      hastie. 
Vict  c.  63,  s.  27.)  The  rules  prescribe  the  duties  of  the  officers  of       — 
the  society,  and  among  them  the  duties  of  the  secretary.    They      ^^* 
are  in  the  nature  of  a  statutoiy  enactment.    It  was  no  part  of  the  Embezsdemmtf 
secretary's  duty,  as  prescribed  by  the  rules,  to  receive  mone^ ;  ^Evidence  of 
nor  was  any  one  to  pay  money  to  him  under  the  rules.     And  in    enq)lt^meHU 
the  present  instance  money  to  be  paid  on  the  redemption  of  any 
mortgage  security  is,  by  rule  18,  to  be  paid  to  the  directors  whose 
duty  it  was  to  receive  the  money  in  question.    In  Rex  v.  Thorley 
(1  Moo.  C.  C.  343),  a  servant  of  a  carrier  employed  to  look  after 
goods,  but  not  intrusted  with  the  receipt  of  money,  was   held 
not  to  be  within  the  7  &  8  Geo.  4,  c.  29,  s.  47.     In  that  case,  as 
in  the  present,  the  party  paying  handed  the  money  to  the  servant 
believing  that  he  had  authority  to  receive  it.     So  in  Rex  v.  Prince 
(Moo.  &  M.  21),  where  the  prisoner  was  in  the  habit  of  discounting 
bills  for  a  person,  and  was  mdicted  under  the  52  Geo.  3,  c.  63,  for 
unlawfully  negotiating  and  applying  to  his  own  use  a  bill  of 
exchange  deposited  with  him  as  agent  for  the  owners,  it  was  held 
tbat  he  was  not  an  agent  who,  in  the  exercise  of  his  functions,  had 
received  a  security  and  afterwards  embezzled  it  within  the  meaning 
of  that  statute. 

Erle,  C.  J. — To  my  mind,  the  whole  question  turns  on  the 
effect  of  the  course  of  business  in  which  the  prisoner  was  employed 
by  tlie  society.  An  employment  may  be  inferred  from  the  course 
ol  business  as  well  as  from  an  express  contract.  In  this  case  it 
appears  that  the  mortgages  were  always  made  to  the  trustees,  but 
Tvhen  redeemed  the  money  was  always  paid  to  the  prisoner  in  the 
first  instance.     That  is  the  evidence. 

Foiier. — The  money  is  paid  in  discharge  of  the  security  to  the 
aodety. 

Wilde,  B. — The  employment  does  not  depend  on  what  the 
prisoner's  duties  were,  but  it  was  a  question  of  fact,  what  was  he 
employed  upon  ? 

Foster. — Secondly,  it  is  submitted  that  the  prisoner  did  not 
receive  the  money  on  account  of  his  masters.  ^  ^  ^ 

Blackbubn,  J. — You  would  not  dispute  that  the  society  might 
have  employed  a  clerk  to  receive  this  money  for  them.  Then 
the  question  still  is,  was  the  prisoner  employed  to  receive  it  for 
them? 

Foster.— hi  Reg.  v.  Harris  (23  L.  J.  110,  M.  C;  6  Cox.  Crim. 
Cas.  363),  where  a  person  was  employed  to  grind  corn  at  the  mill 
in  a  county  gaol,  and  he  embezzled  the  money  paid  for  some  com 
sent  into  him  improperly  by  his  superior  officer  to  be  ground,  it 
was  held  that  he  did  not  receive  the  money  on  account  of  his 
masters.  So  here,  the  trustees  had  no  right  to  employ  the  prisoner 
to  receive  the  mortgage  money*  Rex  v.  BaUy  (2  Moo.  C.  C.  257), 
was  also  <nted. 

Erls,  C.J. — The  case  finds  that  the  course  of  business  was,  # 

tiiat  the  mortgages  were  always  made  to  the  trustees,  but  when 
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^'^  redeemed  the  money  was  always  pud  to  the  prisoner  on  thor 

Hastie.  behalf*    That  was  the  course  of  business,  and  it  was  evidence  for 

—  the  jury  that  he  was  so  employed  by  the  trustees  as  his  master  to 

ised.  receive  money  on  their  behalf. 

iCmb^^a^mmt  Maule  (Hannay  with  him)  for  the  prosecution,  was  not  called 

-^BvidMce  of  UpOU. 

^tpioymtfa.       Erle,  C  J.— Wc  are  all  of  opinion  that  the  conviction  ought 
to  be  affirmed. 

Cowoictwn  €tffinRedm 


COURT  OF  CRIMINAL  APPEAL. 

January  24  and  31,  1863. 

(Before  Eblb,  C.J.,  Blackburn  and  Ebattng^  J  J.,  Wildb,  B., 
and  Mbllob,  X) 

Reg.  v.  Geoboe  Walton  and  Josbph  Ogdbn.  (a) 

Demanding  property  with  menaee^^^Proof  of  menaee'-^24  ^  25  Viet. 

c.  96,  #•  45. 

Under  the  24  4r  25  Vict.  c.  96»  f.  45,  which  relatei  to  demanding 
property^  Sfc^  with  menaces  or  hy  fitree^  the  menaces  must  be  oj  suck 
a  nature  and  eactent  as  to  utuettle  the  nUnd  of  the  person  on  whom  it 
operates^  and  tahe  away  from  his  acts  that  element  of  free  wdeaUaty 
action  which  alone  constitutes  consent  It  is  a  question  for  the  jury 
whether  the  evidence  in  any  particular  case  comes  wiihm  that 
principle^ 

CASE  reserved  for  the  opinion  of  this  Conrt  by  the  Chairman 
of  the  Sessions  for  the  West  Riding  of  Yorkshire. 
The  prisoners  George  Walton  and  Joseph  Oeden  were  indicted 
before  me  at  the  Intermediate  Sessions  for  the  West  Riding  of 
Yorkshire,  holden  at  Sheffield  on  the  8th  Dec.»  1862. 

The  following  is  a  copy  of  the  indictment : — 
West  Riding  ot  Yorkshire  )  The  jurors  for  our  Lady  the  Queen 
to  wit.  J     upon  their  oath  present  that  Joeerii 

Ogden  and  George  Walton,  on  tne  2nd  day  of  December  in  the 
year  of  our  Loni  1862,  with  menaces  did  feloniously  demand 
of  James  Bradshaw  the  money  of  him  the  said  James  Biadshaw 

(•)  B^ttttd  by  Joov  TBOMFMirf  &q.,  Btfiutar^t-Uw. 
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wHh  intent  the  said  money  firom  the  said  James  Bradshaw  felo- 
nioiUBly  to  etealy  take,  and  oany  away,  against  the  Form  of  the 
satiate  in  such  case  made  and  proTided,  and  against  the  peace  of 
our  Lady  the  Queen^  Her  Crown,  and  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  farther 
present  that  the  said  Joseph  Ogden  and  George  Walton,  on  the  said 
2iid  day  of  December  in  the  year  of  our  Lord  1862,  five  shillings 
and  nzpence  in  money  of  the  money  of  James  Bradshaw  felo- 
niously  did  steal,  take,  and  carry  away  against  the  peace  of  our 
Lia^  the  Queen,  Her  Crown,  and  dignity,  and  against  the  form  of 
the  statute  in  such  case  made  and  provided. 

The  case  for  the  prosecution  was  that  J.  Bradshaw  was  indebted 
to  Thomas  Stainforth  in  the  sum  of  2L  7#.  Id.  for  arrears  of  rent, 
and  that  on  the  2nd  of  December  last  Benjamin  Wilson  Stocks, 
the  agent  for  the  said  Thomas  Stainforth,  signed  an  authority  to 
Samuel  Oldfield,  a  bailiff,  to  make  a  distress  upon  Bradshaw's 
goods  for  such  sum.  * 

Between  12  and  1  o'clock  on  the  same  day  John  Parkin,  clerk 
to  Stocks,  took  the  said  authority  to  the  Spread  Eagle  public 
house,  and  there  saw  John  Kilner,  Oldfield's  deputy.  The  prisoner 
Walton,  who  is  also  a  self-^appointed  bailiff,  was  there,  and  he 
Y<dnnteered  to  go,  and  went  with  Parkin  and  Kilner  to  Brad- 
shaw's house,  and  had  the  opportunity  of  seeing  the  authority. 

No  distress  was  made,  as  Walton  and  Parkin,  who  tried  the 
door  of  Bradshaw's  house,  found  it  locked,  Kilner  being  on  the 
opposite  side  of  the  road. 

The  written  authority  was  returned  to  Oldfield,  who  gave  no 
instructions  or  authority  to  either  of  the  prisoners  to  proceed  in 
the  matter  of  the  said  distress. 

About  half-past  three  the  same  afternoon  the  prisoner  Walton 
went  with  the  prisoner  Ogden,  who  is  a  8elf*appointed  bailiff  also, 
to  Bradshaw's  house,  and  demanded  the  money  owing  to  Mr. 
Stainforth,  stating  that  if  it  was  not  paid  they  had  a  warrant  from 
a  magistrate,  and  would  break  open  the  door  and  make  the  dis- 
tress ;  but  that  if  Bradshaw  would  pay  them  five  shillings  and  six- 
pence for  expenses,  and  sign  an  I.  O.  U.  for  the  debt  payable  to 
Mr.  Stocks,  at  the  rate  of  one  shilling  per  week,  they  would  be 
satisfied.     One  of  the  prisoners  shook  the  door  of  the  house. 

The  prosecutor  hesitated  and  Ogden  then  left  for  a  minute  and 
retnmeu  with  a  policeman.  Nothing,  however,  was  said  as  to 
what  the  policeman  was  to  do.  The  policeman  was  not  told  to 
speak  to  the  prosecutor,  and  the  policeman  did  not  n>eak  to  the 
prosecutor.  The  policeman  had  only  been  told  that  the  prisoners 
nad  a  distress  to  make,  and  were  afraid  of  a  disturbance. 

After  the  appearance  of  the  policeman  the  prosecutor  agreed  to 
pa^  the  five  shillings  and  sixpence,  and  followed  the  prisoners  to  a 
neurhbouring  dram  shop,  and  there  paid  them. 

The  prosecutor  believed  the  prisoners  had  power  and  authority 
to  distrain. 

It  was  objected  by  the  counsel  for   the  prisoners  that  the 
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evidence  cBd  not  show  sach  a  menace  aa  is  contemplated  by  the 
24  &  25  Vict,  c  96,  &  45,  npon  which  the  first  count  of  the 
indictment  was  framed,  and  that  the  menaces  must  be  of  the 
same  nature  as  if  the  money  had  been  delivered  in  consequence  of 
them  would  have  constituted  the  offence  of  robbery,  and  that  the 
evidence  showed  that  the  money  had  been  obtained,  but  did  not 
prove  a  robbery,  and  the  counsel  for  the  prisoners  further  con- 
tended that  the  prisoners  could  not,  on  the  indictment,  be  con- 
victed of  simple  krceny,  for  if  any  offence  was  proved  it  was  that 
of  obtaining  money  by  false  pretences,  and  that  therefore  the 
indictment  was  bad. 

I  overruled  the  objections,  and  directed  the  jury  that  the  worda 
and  conduct  of  the  prisoners,  if  the  jury  believed  the  facts,  consti- 
tuted a  menace  within  the  meaning  of  the  statute. 

The  jury  said  they  considered  the  statement  made  by  the  pri- 
soners that  they  had  a  warrant  signed  by  a  magistrate  (which  was 
untrue),  supported  by  their  procuring  a  policeman  to  give  them  a 
supposed  authority  to  break  into  the  house,  and  showing  the 
intent  by  violently  shaking  the  door,  was  a  menace  within  the 
meaning  of  the  Act 

The  jury  found  both  prisoners  Guilty  generally,  and  I  sentenced 
the  prisoners  to  six  months'  imprisonment  with  hard  labour,  but 
reserved  the  question  for  the  opinion  of  this  Court  whether  the 
objections  to  tlie  indictment  and  conviction  were  well  founded. 

Wilson  Oveuend, 

Chairman. 

Jaru  2i. —  Vernon  Blackburn  for  the  prisoner. — This  conviction 
cannot  be  sustained.  The  point  turns  upon  the  meaning  of  the  word 
<^  menaces,"  in  the  24  &  25  Vict  c.  96,  s.  45.  There  is  no  case 
reported  of  a  conviction  in  which  the  menace  was  not  of  violence 
to  the  person.  Here  it  is  directed  to  a  seizure  of  the  proseoutor'a 
property.  In  Boscoe  upon  Evidence  in  Criminal  Cases  (p.  928, 
3rd  edit.},  it  is  said :  *^  With  re^rard  to  the  menaces,  they  must  be 
of  the  same  nature  as  if  the  money  had  been  delivered  in  conse- 
quence of  them,  would  have  constituted  the  offence  of  robbery.  In 
the  same  manner,  the  force  used  must  be  such  as  would  have  been 
sufficient  to  render  the  taking  a  robbery.^  Here  the  money  was 
obtained  by  the  prisoners  saying  that  they  had  a  warrant,  and  tliat 
if  the  money  was  not  paid  they  would  break  open  the  prosecutor^s 
door  and  distrain,  and  the  prosecutor  believed  that  the  prisone^ps 
had  authority  to  distrain.  This  was  more  like  obtaining  money 
by  false  pretences,  than  a  demand  of  money  with  menaces  or  by 
force.  It  was  an  endeavour  to  give  greater  weight  to  the  false 
pretence  that  the^^  had  a  warrant  to  distrain  :  (Archbold's  Crim. 
Law,  p.  361,    edit.  1862.)    Secondly,  as  to  the  count  for  larceny. 

Erle,  C.  J. — Sect  49,  helps  you  on  your  way  in  arguing  this 

Eoint :  **  It  shall  be  immaterial  whether  the  menaces  or  threats 
ereinbefore  mentioned  be  of  violence,  injury,  or  accusation,  to  be 
caused  or  made  by  the  offender  or  by  any  other  person." 
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Hannay  for  the  prosecution. — ABSoming  that  the  menaces 
4iiould  be  such  as  if  the  money  had  been  delivered  in  consequence 
to  constitute  robbery,  still  there  was  sufficient  evidence  to  support 
the  conviction  in  tins  case.  With  respect  to  "  the  putting  in 
fear,"  which  is  an  ingredient  sometimes  in  the  cose  of  robberv,  it 
18  treated  in  1  Bus.  on  Crimes,  879 ;  first  with  respect  to  those 
Hawes  in  which  the  fear  excited  has  been  of  injury  to  the  person; 
secondly,  of  injury  to  the  nroperty ;  and  thirdly,  of  injury  to  the 
character.  {Brawn^s  case,  6.  B.  1780,  Spencer* s  case,  and  Simorle 
case  referred  to  in  1  Bus.  on  Crimes,  881,  were  then  read.)  « 

Wilde,  B. — AU  those  cases  are  threats  of  the  destruction  of 
property. 

AiELLOB,  J. — In  the  present  case  the  presence  of  the  police- 
man was  likely  to  allay  any  fear  of  personal  violence. 

Hannay. — Secondly,  as  to  the  count  for  larceny.  This  was 
within  principle  of  obtaining  money  by  a  fraudulent  abuse  of  lep:al 
process,  which  amounts  to  brceny :  (2  Bus.  on  Crimes,  545.)  The 
iDst'inces  given  there  are  where  a  man,  intending  to  steal  a  horse, 
takes  out  a  replevin,  and  having  thereby  got  the  horse  from  the 
sherifi*,  rides  away.  And  so  also  where,  by  fraudulently  delivering 
an  ejectment,  and  obtaining  judgment  against  the  casual  ejector,  a 
person  gets  possession  of  a  house,  and  takes  the  goods,  intending 
to  steal  them.  The  following  authorities  were  then  referred  to : — 
1  Hawk.  P.  C.  c  33,  s.  12 ;  2  East's  P.  C.  c.  16,  s.  96 ;  Rex  v. 
Newlandy  2  Leech  C.  C.  721 ;  Reg.  v.  Noriany  8  Car.  &  P.  671. 
The  present  case  is  similar  to  the  cases  where  money  has  been 
obtained  by  rin^  dropping,  which  amounts  to  larceny:  {Rex  v. 
Watson,  2  Leech,  640. ) 

Blackburn,  J. — Tnat  class  of  cases  turns  on  the  point  that  the 
property  has  not  been  parted  with. 

Vernon  Blackburnf  in  reply.— All  the  cases  quoted  in  support  of 
a  conviction  upon  the  first  count  are  cases  of  threats  of  injury  to 
the  person,  or  of  the  destruction  of  property.  Here  the  threat 
was  only  of  putting  legal  process  in  force,  and  the  prosecutor 
parted  with  his  property  under  that  false  pretence. 

Cur.  adv.  vuU. 

Jan.  31. — ^WiLPE,  B. — The  question  in  this  case  turns  upon 
the  proper  construction  of  the  24  &  25  Vict.  c.  96,  s.  45.  The 
section  is  in  these  words:  **  Whosoever  shall,  with  menaces  or  by 
force,  demand  an^  property,  chattel,  money,  valuable  security,  or 
other  valuable  thmg  of  any  person  with  intent  to  steal  the  same 
shall  be  guilty  of  felony,"  &c.  There  are  many  demands  for  money 
or  property  accompanied  bv  menaces  or  threats  which  are  obviously 
not  criminal,  nor  intendea  to  be  made  so.  Thus,  in  a  case  of 
disputed  title  to  personal  property,  a  man  may  threaten  his  oppo- 
nent with  personal  violence,  if  he  does  not  relinquish  -the  subject 
of  dispute,  and  he  would  not  be  within  the  intention  of  this 
statute.  Other  instances  would  offer  themselves  upon  a  little 
coDsideration.     Where  then  is  the  proper  limit  to  the  operation 
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of  this  section?  It  is  to  be  found  in  the  words  **  with  intent  to> 
steal."  NothiDff  is  said  about  •* violence"  in  conjunction  with 
menaces,  still  less  of  violence  to  the  person,  as  distinct  firom 
violence  to  property.  There  is  no  express  limit  except  in  the- 
words  "  with  intent  to  steal."  Now,  a  demand  of  money,  with 
intent  to  .  steal,  if  successful,  must  amount  to  stealing.  It  itf 
impossible  to  imagine  a  demand  for  money  with  intent  to  steals 
and  the  money  obtained  upon  that  demand,  and  yet  no  stealing. 
The  Question  then  arises,  what  are  the  incidents  attending  the 
procurement  of  money  or  property  by  menace  or  threats  neces- 
sary to  constitute  stealing.  It  is  said  in  2  East,  p.  555,  c.  26,. 
8.  3,  *'  The  taking  in  all  cases  must  be  against  or  without  the 
consent  of  the  owners  to  constitute  larceny  or  robbery."  On  the 
other  hand  it  is  said,  at  the  same  place,  ^^A  colourable  gift 
which  in  truth  is  extorted  by  fear,  amounts  to  a  taking  and  tres- 
pass." These  two  passages  of  the  learned  writer,  when  taken 
together,  appear  to  define  the  offence  of  stealing  in  the  case  of 
menaces.  For  if  a  man  is  induced  to  part  with  property  through 
fear  or  alarm,  he  is  no  longer  acting  as  a  free  agent,  and  is  no 
longer  capable  of  the  consent  above  referred  to.  And,  accord- 
ingly, in  the  cases  cited  in  argument,  the  threatened  violence, 
wnether  to  person  or  property,  was  of  a  character  to  produce,  in  a 
reasonable  man,  some  degree  of  alarm  or  bodily  fear.  The  degree 
of  such  alarm  may  vary  in  different  cases.  The  essential  matter  is* 
that  it  be  of  a  nature  and  extent  to  unsettle  the  mind  of  the 
person  on  whom  it  operates,  and  take  away  from  his  acts  that 
element  of  free,  voluntary  action  which  alone  constitutes  consent*^ 
Now  to  apply  this  principle  to  the  present  case.  A  threat  or 
menace  to  execute  a  distress  warrant  is  not  necessarily  of  a 
character  to  excite  either  fear  or  alarm.  On  the  other  hand,  the 
menace  may  be  made  with  such  gesture  and  demeanor,  or  with 
such  unnecessarily  violent  acts,  or  under  such  circumstances  of 
intimidation  as  to  have  that  effect.  And  this  should  be  decided 
by  the  jury.  Now  in  this  ease  there  was  evidence  very  proper 
to  be  left  to  the  jury  to  raise  the  above  question.  But  the  Chair- 
man left  no  such  question  to  them,  and  directed  them,  as  a  matter 
of  law,  that  the  conduct  of  the  prisoners,  if  believed,  constituted 
a  menace  within  the  statute. 

Our  judgment  that  this  conviction    cannot  be  sustained  is 
founded  entirely  on  this  ground. 

Conviction  quashed. 
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COURT  OP  CRIMINAL  APPEAL. 

January  24  and  31  1863. 

(Before  Erle,  C. J.,  Blackburn  and  Keating,  JJ.,  Wilde,  B., 
and  Mellob,  J.) 

Reg.  v.  R.  J.  Fbankland.  (a) 

Indictment — Partners — Joint  Stock  Company — Corporation. 

The  prisoner  was  indicted  for  embezzling  the  money  of  T.  B.  and  others 
his  masters^  and  tlie  evidence  was  that  T.  B.  was  a  partner  in  a  com" 
pony  of  more  than  twenty  persons^  some  being  called  directors  and 
others  shareholders^  and  that  they  called  themselves  <<  The  B,  M. 
and  B,  Coal  Company^  Limited^**  which  name  was  painted  over 
the  office  door^  and  that  the  shares  were  transferable  without  the 
consent  of  the  other  partners^  and  that  a  share  ledger  was  hepi^ 
There  Wits  no  formal  proof  of  the  Company  being  registered  under 
the  Joint  Stock  Companies  Act^  or  of  its  being  a  corporation* 

UeUy  thai  the  indictment  properly  laid  tlie  money  as  belonging  to  T.  B* 
and  others. 

TEE  following  case  was  reserved  bj  the  Chairman  of  the  West 
Riding  Intermediate  Sessions,  held  at  Sheffield,  on  the  8th 
December,  1862,  for  the  opinion  of  this  Court : — 

The  prisoner,  Richard  John  Frankland,  was  tried  before  me  at 
the  Intermediate  Sessions  for  the  West  Riding  of  Yorkshire,  held 
At  Sheffield  on  the  8th  December,  1862,  upon  an  indictment 
framed  on  the  68th,  Tlst,  and  72nd  sections  of  the  Larceny  Act 
^e  24  &  25  Vict  c  96),  on  a  charge  of  feloniooslj  embeizzling 
three  several  sums  of  10/.,  6L  lOi.,  and  6/.  13f.,  within  the  space 
af  six  months,  while  employed  as  a  clerk,  from  Thomas  BoUand 
and  others,  his  masters. 

The  first  witness  called  on  behalf  of  the  prosecution,  Philip 
KJooper,  proved,  in  his  examination  in  chief,  that  he  was  the 
manager  of  the  Rotherham,  Masbro^  and  Holmes  Coal  Company, 
'^Limited,*'  that  T.  Bolbnd  was  one  of  the  partners  in  that 
•eomnany,  and  that  there  were  several  other  partners.  ^ 

The  prisoner's  coonsel  objected  to  the  last  question,  and  the 
answer  elicited,  on  the  ground  that  the  names  of  the  partners, 
and  whether  more  than  two,  would  appear  from  the  partuershiix 
deed  of  the  company. 

(a)  Beported  by  Joirx  Thompsoit,  Esq.,  Barrwfter-at-Lftw. 

VOL.  IX.  T 
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Reg.  X  overruled  the  objection,  and  the  question  and  answer  were* 

Fiunt^LAKD.  admitted.  ,  , 

The   prisoner's  duties  were,  as  secretary  and  cashier  of  the 

1863.       company,  to  receive  all  the  moneys  for  the  coals  sold,  and  enter 
/fMKrfm«i/—  tt®^^  i^  ^^^  <5a8h  book,  and  account  for  them.    In  September  last 
Name -Joint  the  witness  examined  his  accounts,  and  spoke  to  the  pnsoner  about 
stods  Company,  them,  and  told  him  he  had  ropcived  moneys  which  he  had  not 
accounted  for,  and  had  sold  coals  and  not  given  receipts.     He  said 
he  was  very  seriously  wron^  in  his  coal  accounts,  and  that  he  had 
received    several  sums  which   he  had  not  accounted  for,  and 
witness  recommended  him  to  give  an  account  of  them.     Pie  then 
made  out  an  account  of  sums  which  he  had  received,  amounting  to 
201L  5s.  «5(f.,  which  he  said  was  correct,  so  far  as  he  could  recollect,, 
but  there  were  still  some  other  sums  which  he  could  not  account 
for.     He  said  he  was  very  sorry  for  what  he  had  done,  and  would 
be  very  glad  to  give  every  assistance  in  unravelling  the  accounts.- 
Ten  uays  afterwards  he  handed  in  another  account  of  moneys 
received  by  him   and  not  accounted  for,  which,   with   the  first 
account,  amounted  to  448/.   12^.     He  said  he  had  spent  a  good 
deal  in  postage  stamps  and  travelling  expenses,  and  on  the  same- 
day  he  handed  in  an  account  for  disbursements  amounting  to 
109/.  195.  Id. 

The  prisoner's  cash-book  did  not  contain  a  sum  of  lOL  paid  by 
Ann  Askham,  on  the  18th  June;  6L  10^,  paid  by  Henry  Bray,, 
on  the  30th  June;  and  6/.  13«.,  paid  by  Ann  Askham,  on  the 
15th  July. 

On  his  examination  the  witness  said  there  were  a  number  of 
shareholders  in  the  company,  and  directors  were  appointed. 
Witness  was  appointed  manager.  The  directors  appointed  the 
officers  of  the  company  by  resolutions,  which  were  recorded  in  a- 
minute  book  of  the  company.  After  the  rendering  of  his  first 
account  the  prisoner  was  suspended  by  a  resolution  of  the  direct- 
tors.  He  had  access  to  the  books  afterwards,  to  enable  him  to 
make  out  his  second  statement  of  accounts.  His  duties  were  to 
have  charge  of  all  accounts,  to  receive  all  moneys,  to  enter  the 
transfer  of  shares,  and  fill  in  the  share  certificates.  The  directors* 
made  an  annual  report  to  the  shareholders,  and  the  prisoner  drew 
up  the  financial  part  of  it.  He.  had  charge  of  the  mines  over 
ground,  and  he  sought  for  orders  for  coal  one  day  every  week  at 
Sheffield.  He  had  to  pay  the  workmen  their  wages,  and  had  to 
calculate  their  allowances,  and  was  the  only  traveller  the  company 
had.  He  was  the  factotum  of  the  company.  His  salary  wa^ 
lOOi  per  year,  apd  a  house  and  coals  and  oandles.  Since  he  had* 
left  the  service  of  the  company  two.  officers  had  been  appointed  in 
his  place,  one  at  a  salary  of  80/.,  and  tlie  other  at  a  salary  of 
13Q£,  and  the  witness  now  act^d  as  secretary  and  clerk.  The 
prisoner  also  kept  the  share,  ledger^  There  was  painted  over  the 
office  door  of  the  company,  *^The  Kotherham,  Masbro',  and 
Holmes  Coal  Company,  *  Limited,' "  the  word  '^  Limited  "  being 
between  inverted  commasi 
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On  this  evidence,  the  counsel  for  the  prisoner  objected  that  n       ^^^ 
Conrt  of  Quarter  Sessions  had  no  jurisdiction  to  try  the  offence,  and  jg'g^xvKUkyin 

that  the  indictment  was  erroneous.     That  the  evidence  in  chief  of       ^ 

Mr.  Cooper  established,  that  the  prisoner  was  cashier  and  secre-        i^^- 
tary  of  the  Rotherham,  Masbro ,  and  Holmes   Coal   Company,  jndi^imi-- 
^  Limited,"  of  which  Mr.  Cooper  was  the  manager,  and  the  cross-  iVojtM— Jbm< 
examination  had  elicited  that  there  were  eighty  shareholders  or  SG>ckCon^9<mjf. 
partners,  and  also  directors  of  this  company.     That  the  officers  of 
tlie  company  were  appointed  and  suspended  by  resolution  of  the 
directors^,  entered  m  their  minute  books.     That  shares  in  the 
company  were  transferred  by  certificates,  and  that  a  share  ledger 
was  Kept.     This  was  not  therefore  a  private  partnership  of  which 
the  pnsoner  was  clerk  or  servant,  but  a  corporate  body  or  public 
company,  of  which  the  prisoner  was  secretary  or  public  officer* 

In  support  of  this  view  the  Joint  Stock  Companies  Acts,  I806 
and  1857,  were  referred  to.  If  so,  the  offence  committed  by  the 
prisoner  was  a  misdemeanor  under  the  Slst  or  82nd  section  of 
the  Larceny  Act,  and  by  the  87th  section  of  the  same  Act  it  could 
not  be  tried  at  Quarter  Sessions. 

It  was  answered  by.  the  counsel  for  the  prosecution,  that  the 
assumption  by  a  coal  company,  of  the  name  or  style  of  The 
Botherham,  Masbro',  and  Holmes  Coal  Company,  *^  Limited," 
proved  nothing.  That  T.  Bolland,  being  one  of  several  partners, 
the  moneys  embezzled  were  properly  laid  as  being  the  moneys  of 
him  and  others.  That  sections  8 1  and  82  of  the  Larceny  Act 
referred  to  and  applied  to  a  class  of  offences  entirely  different  from 
that  before  the  court,  and  that  there  was  no  evidence,  by  certifi- 
cate of  incorporation  or  otherwise,  to  satisfy  the  court  that  tlie 
csoal  company  had  taken  advantage  of,  and  was  within  the  meaning 
of  the  Joint  Stock  Companies  Acts,  1856  and  1857,  and  had 
become  a  body  corporate  or  public  company  within  the  meaning  of 
thoee  Acts. 

I  overruled  the  objection  on  the  ground  that  there  was  no  suffi* 
dent  evidence  before  me  to  establish  that  this  was  a  body  corporate 
or  public  company. 

John  Farnall  Askham  then  proved,  that  on  the  18th  June  the 
prisoner  called  at  his  house  for  an  account,  due  to  the  Botherham, 
Jdaabro',  and  Holmes  Coal  Company,  and  his  wife  gaid  him  10/. : 
be  also  called  on  the  15th  July  for  a. further  account  of  6/.  13«., 
which  his  wife  paid  him. 

The  prisoner  receipted  the  bills,  which  were  handed  in  and 
read.  They  were  headed  Mr.  J.  F.  Askham,  Sheffield,  Dr.  to  the 
Bptherham,  Masbro',  and  Holmes  Coal  Company,  ^*  Lunited." 

Henry  Bray  proved,. that  on  the  30th  June  he  piud  the  prisoner 
6L  lOs.  for  coals,  and  took  his  receipt,  which  was  handed  in,  and 
was  headed  in  the. same  manner  as  tne.last.  He  did  not  know  of 
any  firm  of  Thomas  Bolland  and  others^  by  that  name,  and  had 
neiver  dealt,  with  them. 

This  was  the  case  for  the  prosecution.  The  prisoner's  counsel 
objected  that  the  proof  of  the  persons  for  and  on  account  of  whom 

T  2 
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^^'  the  moneys  alleged  to  be  embezzled  had  been  received  by  the 
^juJkulxd.  V^^^^^  varied  from  the  allegation  in  the  indictment,  and  that 

'  unless  the  indictment  was  amended,  the  variance  was  iatal  and  the 

196a.       indictment  bad*      The    indictment   alleged  the  prisoner  to   be 

intU^meni'-'   employed  as  clerk  to  Thomas  Bolland  and  others,  and  that  while 

Name^Jaitu  80  employed  he  received  the  sums  proved,  for  and  on  aocoant  of 

stock  Compmig.i]iQ  Said  T.  BoUand  and  others,  his  masters,  and  embezzled  the 

same ;  whereas  the  receipts  put  in,  signed  by  the  prisoner,  of  the 

sums  said  to  be  embezzled,  were  sums  received  by  him,  as  appeared 

by  the  evidence  and  the  heading  of  the  receipts  for  and  on  accoont 

of  the  Eotherham,  Masbro',  and  Holmes  Coal  Company,  '^Limited." 

Neither  was  there  any  proof  that  the  prisoner  was  either  derk  or 

servant  to  T.  Bolland  and  others. 

I  put  it  to  the  counsel  for  the  prosecution  whether  on  this 
objection  tbev  would  amend  the  indictment  by  inserting  the  name 
of  the  Rotherham,  Masbro',  and  Holmes  Coal  Company,  ^'Limited," 
in  the  place  of  ^  Thomas  Bolland  and  others,"  under  the  14  &  15 
Vict  c«  100,  s.  1 ;  but  the  counsel  for  the  prosecution  replied  that 
there  was  nothing  to  amend  by  or  to  show  that  the  prisoner  was  not 
properly  described  as  the  clerk  of  Thomas  Bolland  and  others,  and 
the  moneys  embezzled  laid  as  their  n^oneys,  and  therefore  declined 
to  amend. 

I  then  overruled  the  objection,  and  held  the  indictment  to  be 
sufficiently  supported  by  the  evidence,  subject  to  a  case  for  the 
opinion  of  the  Court  of  Criminal  Appeal. 

The  counsel  for  the  prisoner  then  addressed  the  jury  on  the 
facts,  contending  that  the  evidence  did  not  support  the  indictment. 

I  directed  the  jury  that  the  sufficiency  of  the  indictment  was  for 
me  to  decide,  and  that  if  they  found  on  the  evidence  that  the  pri* 
soner  had  received  these  sums  for  and  on  account  of  his  employers 
as  clerk,  and  had  appropriated  them  to  his  own  use,  they  ought  to 
find  him  guilty  on  this  indictment ;  if  they  had  any  doubt,  to  give 
him  the  benefit  of  it. 

The  jury  found  the  prisoner  Guilty,  with  a  recommendation  to 
mercy. 

The  Court  sentenced  him  to  be  imprisoned  twelve  calendar 
months  with  hard  labour,  subject  to  the  opinion  of  the  Court  of 
Criminal  Appeal  whether  I  was  right  in  overruling  the  objections 
raised  on  benalf  of  the  prisoner,  and  whether  on  the  above  facts 
the  conviction  could  be  sustained. 

Wilson  Otebend,  Chairman. 

Jan.  24. — Campbell  Foster  for  the  prisoner. — The  conviction, 
ought  not  to  be  sustained.  The  sessions  were  wrong  in  receiving 
evidence  that  Thomas  Bolland  was  one  of  several  partners.  The 
word  '^  Limited  ^  attached  to  the  name  of  a  joint  stock  company  is 
a  statutable  title.  The  proper  evidence  of  the  name  of  the 
partnership  was  the  deed  of  settlement,  and  it  would  also  have 
shown  that  the  company  was  a  corporation.  By  the  Joint 
Stock  Companies  Act  (19  &   20   Vict,  c  47,  s.*  113)»   upon 
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compliance  with  the  requisitions  of  the  Act,  the  Begistrar  of       B^- 
Joint  Stock  Companies  is  to  certify  that  the  company  is  incor-  paAVKLuid. 

porated,  and  that  it  is  limited*  and  thereupon  the  company  ^^  shall  *     

be  incorporated  accordingly."      By  sect.  4,  all  trading  partner-       ^^^' 
ahipB  exceeding  twenty  persons  are  to  be  registered  under  the  rndictmrnt— 
Act,  unless  constituted  by  private  Act  of  Paruament  or  charter.  jVosm— Jbuu 
[Mellor^  J. — What,  was  there  to  show  that  the  prosecutors  were'®^^^**^!'*^- 
not  partners,  although  not  invested  with  the  privileges  conferred 
by  the  Joint  Stock  Companies  Acts?]      The  word  "Limited" 
was  painted  over  the  omce  door.     [Blackburn,  J. — That  is 
'  proof  that  they  held   themselves  out  as  a  company  completely 
registered,  but  not  that  they  were  completely  registered.]      Sects. 
5  and  13  require  such  (ft)mpanies  to  insert  the  word  "limited  "  at 
the  end  of  the  name    of  the  company.     (Taylor  on  Evidence 
88.  288,  289,  was  then  referred  to.)     Secondly,  the  cross-examina- 
tion showed  the  existence  of  an  incorporated  company.  [WiLi>£,  B. 
— ^Was  it  not  necessary  to  show  that  it  was  a  corporation  by  the 
certificate  of  registration  ?] 

The  learned  counsel  then  cited  Count  Duroure^s  case  (1  East. 
P.  C.  415). 

No  counsel  appeared  for  the  prosecution. 

Cur.  adv.  vulL 

Jan.  31.— Erle,  C.  J. — In  this  case  the  prisoner  was  convicted 
of  embezzling  the  money  of  Thomas  Bolland  and  others,  and  we 
think  that  the  facts  are  sufficient  to  support  the  conviction^  and 
that  the  objections  made  at  the  argument  were  then  answered, 
with  one  exception,  viz.,  that  there  was  evidence  which  ought  to 
have  been  left  to  the  jury  to  show  that  the  Rotherham  Coal  Com- 
pany, Limited,  was  a  corporation.  It  appears  that  Bolland  and 
others  carried  on  business  under  the  name  of  the  Rotherham,  Mas- 
bro',  and  Holmes  Coal  Company,  Limited.  Some  members  of  the 
company  were  called  directors  nnd  others  shareholders,  and  'the 
number  of  members  had  far  exceeded  twenty.  The  name  of  the 
company  was  over  the  door.  The  shares  were  transferable,  with- 
out the  consent  of  the  other  shareholders,  and  a  minute  book  for 
resolutions  was  kept  It  was  contended  that  these  were  com- 
pliances with  the  requirements  of  the  Joint  Stock  Companies  Act 
(7  &  8  Vict  c.  110),  and  so  were  indications  on  which  the  jury 
mi^ht  find  that  the  company  was  registered  according  to  that  Act, 
and  so  incorporated.  It  was  contended  further,  that  the  number 
of  shareholders  and  the  transfer  of  shares  were  in  violation  of  that 
Act,  if  it  was  not  registered,  and  that  the  presumption  was  against 
iUegality,  and  that  all  this  was  for  the  jury.  The  answer  is  that  a 
mining  company  on  the  cost  book  principle  is  declared  to  be  law- 
ful by  the  same  statute,  and  that  such  a  company  might  lawfully  do 
all  that  was  supposed  to  be  unlawful  under  that  statute,  and  we 
refer  to  the  authorities  and  arguments  in  Mr.  Wordsworth's  book 
•on  Joint  Stock  Companies  (p.  193)  to  show  that  colliery  com- 
panies in  any  county  in  England  may  lawfully  be  carried  on,  with- 
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out  registration,  on  the  cost  book  principle.    A  further  answer  is 
fuanajom^  that  the  prisoner  alleges  that  registration  exists.     If  so,  it  must  be 
•---       in  writing,  and,  as  a  general  rule,  the  party  who  claims  to  put  the 

contents  of  a  writing  in  evidence  must  produce  it,  or  account  for  its 

inSomau^  absence.  This  the  prisoner  does  not  do.  If  he  offered  testimony 
^^^e--Jbtii«  q(  a  witness  who  said  either  that  he  had  seen  the  register,  or 
mekCofi^anjf.  ^^^  j^^  j^^j  heard  the  prosecutors  say  that  it  existed,  the  evidence 
would  be  rejected  on  the  principle  above  mentioned.  If  the  words 
are  inadmissible,  equally  (as  far  as  the  application  of  that  principle 
is  concerned)  are  actions  offered  as  secondary  evidence  of  the  same 
writing.  It  should  be  noted  that  if  the  company  is  incorporated, 
it  must  be  by  a  writing  under  the  statute,  jnade  within  a  few  years 
past,  and  that  a  trading  corporation  under  this  statute  differs  from 
a  corporation  for  public  purposes,  and  from  a  corporation  by  pre- 
scription ;  so  that  evidence  admissible  to  prove  the  existence  of 
such  corporations  as  were  last  mentioned  would  not  be  necessarily 
admissible  to  prove  a  modern  charter  or  a  recent  registration.  In 
this  case  we  see  no  reason  for  taking  it  out  of  the  operation  of  the 
general  principle.  It  should  be  noted  also  that  a  company 
intending  to  be  registered  may  fail  to  fulfil  some  of  the  conditions 
required  for  a  valid  registration,  and  though  they  would  violate 
the  Joint  Stock  Companies  Act  by  carrying  on  business  without 
registration,  the  directors  and  shareholders  would  not  lose  thdr 
legal  rights  as  owners  of  property,  neither  would  they  be  placed 
out  of  tne  protection  of  the  law  because  the  imperfect  registration 
failed  to  make  them  a  corporation.  For  these  reasons  I  am  of 
opinion  that  there  was  no  evidence  which  ought  to  have  been  lefl 
to  the  jury  that  the  company  was  incorporated. 

Blackburn,  J. — In  this  case  I  yield  to  the  authority  of  my 
four  Brothers,  and  join  in  their  judgment;  but  I  think  it  necessary 
to  say  that  I  do  not  agree  in  their  reasoning,  which  I  think  might, 
in  other  cases,  lead  to  conclusions  which,  as  at  present  advised,  I 
think  not  law.  In  the  present  case  the  question  is  whether 
Thomas  BoUand  and  others  were  the  employers  of  the  prisoner. 
There  was  suflS.cient  evidence  to  support  a  verdict  for  the  Crown, 
but  I  wish  to  guard  against  it  bein^  supposed  that  whenever 
individuals  are  shown  to  share  the  profits  of  a  trading  body  carry- 
ing on  business  under  a  name,  e.  ^.,  **  Peninsula  and  Orientel 
Steam  Packet  Company*'  (a  matter  which  mi^ht  always  be  proved 
as  to  the  shareholders  in  a  corporation),  I  say  I  wish  to  guard 
•  against  being  supposed  to  agree  tnat  on  such  evidence  being  given 

in  a  suit  between  third  parties,  the  jury  should  be  directed,  as  a 
matter  of  law,  that  they  must  find  that  the  individuals  are  partners 
in  a  firm  of  that  name,  unless  a  charter  under  seal,  or  some  other 
conclusive  proof  to  the  contrary,  is  produced. 

Conviction  offirmedL 
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VICE-CHANCELLOE  STUABTS  COURT. 

January  \%  1863. 

Re  Saunders's  Estate. 

Saundebs  v.  Wabtok. 

Fdony — Voiuntary  seUkmerU  previous  to  conmcHon — Forf&iure, 

A.  S^  after  comndtHng  certain  felonious  octe,  but  before  his  apprehension 
and  convieHony  executed  a  voluntary  settlement  of  personal  estate  in 
fatour  of  his  wife  and  children : 

Held,  that  the  setdementy  having  been  executed  with  an  intention  to  defeat 
the  rights  of  the  Crown^  was  void, 

THE  question  in  this  case  was  as  to  the  yalidity,  as  against  the 
Grown,  of  a  voluntary  settlement  of  personalty  made  by  a 
ftlon  between  the  commisrion  of  a  felony  and  his  oonviction  for  the 
«ame. 

B7  an  indenture  dated  23rd  May,  1861,  made  between  Alfred 
Saunders  of  the  one  part,  and  the  said  John  Browning  and 
William  Jones,  of  the  other  part,  the  said  A.  Saunders  assigned 
to  the  said  Browning  and  Jones  all  his  interest  under  the  wUl  of 
bis  father  (who  died  in  1860)  upon  trust,  immediately  upon  the 
Teceipt  of  the  same,  to  invest  the  same  in  Government  or  real 
securities  in  Victoria,  and  pay  the  interest,  dividends,  and  annual 
proceeds  to  his  wife  for  life,  and  after  her  decease  for  his  children 
absolutely  as  therein  mentioned* 

At  the  date  of  this  deed  Alfred  Saunders  was  redding  at 
Melbourne,  in  Australia. 

On  the  8th  June,  1861,  Alfred  Saunders  was  taken  into  custody, 
and  on  the  21st  tfune,  1861,  he  was  convicted  of  embezzlement, 
and  sentenced  to  imprisonment.  By  the  law  of  Victoria,  embez- 
zlement is  felony. 

The  trustees  of  the  settlement  now. presented  a  petition  for  the 
payment  to  them  of  the  share  now  standing  in  court  to  the  credit 
of  "  the  account  of  the  plaintiff,  Alfred  Saunders,  or  the  parties 
entitled."  The  suit  in  which  Alfred  Saunders  was  plaintiff  was  a 
«uit  for  the  administration  of  the  estate  of  the  father. 

It  appeared  that  the  acts  of  embezzlement  in  respect  of  which 
A.  Saunders  was  convicted  were  committed  in  November  and 
December,  I860. 
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Saundbbs 

Wabtos. 

1863. 

Felony — . 

Vohmtary 
Settlement'^ 
Forfeiture. 


The  petition  contained  the  following  statement: — "Prior  to 
his  conviction  or  apprehension  the  said  Alfred  Saunders  offered 
and  proposed  to  the  corporation  of  Melbourne,  who  subsequentlj 
arrested  and  prosecuted  him,  that  upon  receiving  the  money 
coming  to  him  in  this  suit,  he  would  pay  and  nuike  good  the 
moneys  which  had  been  used  or  appropriated  by  him  belonging  to 
the  corporation." 

Chreene,  Q.  C,  and  Talfattrd  Salter  (of  the  common  law  bar) 
appeared  for  the  petitioners. 

Wkhensy  for  the  Crown,  claimed  the  fund,  as  being  forfeited  by 
the  conviction.     He  cited  Morewood  v.  Wilkes  (6  Carr.  &  P.  145). 

The  Yice-Chancellob. — The  question  is,  whether  the  settle- 
ment of  the  23rd  May  was  executed  in  order  to  defeat  the  right 
of  the  Crown  to  the  personal  property  of  the  felon.  If  the  £te 
mentioned  in  the  indictment  is  correct,  the  act  of  felony  was 
committed  before  the  execution  of  the  deed.  It  has  been  argued 
that  the  date  in  the  indictment  was  immaterial;   and  that  the 

?risoner  might  be  convicted  on  any  act  committed  before  the  trisd. 
t  may  be  in  a  sense  immaterial ;  but  only  in  the  sense  that  it 
might  have  been  shown  to  be  false  by  those  who  all^e  that  it  is 
so.  I  think  the  date  mentioned  in  the  indictment  must  be  primd 
facie  evidence  of  the  true  date  of  the  act  The  petition  moreover 
states  an  offer  to  pay  the  money,  which  must  have  been  made 
before  the  settlement ;  I  assume,  therefore,  that  the  acts  com- 
mitted were  before  the  date  of  the  settlement;  and  if  the  deed 
was  executed  in  apprehension  of  a  conviction,  it  was  clearly 
fraudulent.  The  petition  must  be  dismissed  so  far  as  it  seel^ 
payment  of  the  fund  in  court  to  the  trustees  of  the  settlement  of 
May,  1861,  and  it  must  be  declared  that  that  settlement  is 
invalid.  The  costs  of  all  parties  to  come  out  of  the  fund  in 
court,  and  the  balance  to  be  transferred  to  the  Solicitor  of  the 
Treasury  and  the  Assistant  Paymaster  for  the  time  being. 
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CENTRAL  CRIMINAL  X30URT. 

May  15,  1862. 

(Before  Mr.  Justice  Willes.) 

Reg.  v.  Brown,  (a) 

Forgery — SoUcUorfor  pruoner-^PriviJege. 

A  soBcUor  for  the  prisoner  is  bound  to  produce  a  document  when  the 
prisoner  is  charged  toith  an  offence  in  respect  of  such  document. 

THOMAS  HENRY  JOHNSON  BROWN  was  charged  with 
forging  and  uttering  a  receipt  for  6L,  with  intent  to  defraud. 
Skiffh  and  Giffard  for  the  prosecution. 

The  prisoner  was  indicted  for  forgery,  and  it  appeared  that  in 
March  last  he  had  preferred  a  charge  of  forgery  against  a  man  of 
the  name  of  Brittam.     To  conduct  the  prosecution  in  that  case  a 

EDtleman,  now  called  as  a  witness  for  the  present  prosecution^ 
d  been  retained,  John  Abrahams^  who  said  —  I  have  been 
served  with  a  subpoena  duces  tecum  to  produce  certain  documents ; 
but  they  came  into  my  possession  as  solicitor  for  the  prosecution 
in  Reg.  y.  Brittairij  in  which  case  I  was  retained  by  him  as  solicitor 
for  the  prosecution. 

Willes,  J. — What  do  you  say  to  that,  Mr.  Sleigh? 

Sleigh. — A  solicitor  cannot  refuse  to  produce  documents  deposited 
with  him  by  a  person  charged  with  an  offence  in  respect  of  such 
documents,  otherwise  justice  might  be  defeated.  Take  the  case  of 
a  person  who,  having  forged  an  instrument,  upon  detection  places 
it  in  his  attorney's  hands.  Were  the  privilege  here  sought  to  be 
established  mnted,  conviction  might  be  impossible,  by  reason  of 
the  non-production  of  the  forged  documents. 

Willes,  J. — I  think  the  documents  must  be  produced. 

The  prisoner  was  undefended. 

Guilty. 


(a)  Bepcrtod  by  Bobkrt  ObbidoBi  Eaq^  Barriit0i>at-L«w. 
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CENTRAL  CRIMINAL  COURTl 

January  7,  .1863. 

(Before  the  Common  Sebosant.) 

Reg.  v.  GroyEB.(a) 

Coinage  offence^2^  fy  25  VtcL  c.  99,  s.  21. 
A  galvanic  haUery  is  a  machine  within  the  meaniftg  ofth§  Act 

LOUIS  GOVER  WBB  indicted  for  feloniously  having  in  his 
possession  two  galvanic  batteries  for  the  making  of  counterfeit 
•coin. 

John  Clerk  and  Poland  for  the  prosecution. 

IMley  for  the  prisoner. 

The  24th  section  of  the  24  &  25  Vict  c.  99,  enacts  that. 
Whosoever,  without  lawful  authority  or  excuse  (the  proof 
whereof  shall  lie  on  the  party  accused)  shall  knowingly  make^  or 
mend,  or  begin  or  proceed  to  make  or  mend,  or  buy  or  sell,  or 
have  in  his  custody  or  possession,  any  puncheon,  counter  pun- 
cheon, matrix,  stamp,  die,  pattern,  or  mould,  in  or  upon  which  there 
shall  be  made  or  impressed,  or  which  will  make  or  impress,  or 
which  shall  be  adapted  and  intended  to  make  and  impress  the 
£gure,  stamp,  pr  apparent  resemblance  of  both  or  either  of  the 
«ides  of  any  of  the  Queen's  current  gold  or  silver  eoin^  or  of  any 
coin  of  any  foreign  prince,  state,  or  country,  or  any  part  or  parts 
of  both  or  either  of  such  sides,  or  shall  make  or  mend,  or  begin  or 
proceed  to  make  or  mend,  or  shall  buy  or  sell,  or  have  in  his 
custody  or  possession,  any  edger,  edging  or. other  tool,  collar, 
instrument,  or  engine  adapted  and  intended  for  the  marking  of 
coin  round  the  edges  with  letters,  grainings,  or  other  marks  of 
figures  apparently  resembling  those  on  the  edges  of  any  such  coin 
as  in  this  section  aforesaid,  knowing  the  same  to  be  so  adapted  and 
intended  as  aforesaid ;  or  shall  make  or  mend,  or  begin  or  proceed 
to  make  or  mend,  or  shall  buyer  sell,  or  have  in  his  custody  or  pos- 
session any  press  for  coinage,  or  any  cutting  engine  for  cutting  by 
force  of  a  screw,  or  of  any  other  contrivance,  round  blanks  out  of 
gold,  silver,  or  other  metal  or  mixture  of  metals,  or  any  other 
machine,  knowing  such  press  to  be  a  press  for  coinage,  or  knowing 

(a)  Reported  bj  Robbrt  OsarnGB,  Esq.,  Bvrister-At-Lmr. 
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«nch  engine  or  machine  to  have  been  need  or  to  be  intended  to  be        ^"^* 
used  for  or  in  order  to  the  false  making  or  counterfeiting  of  any  such      qoykb. 
•coin  as  in  this  section  aforesaid,  shall,  in  England  and  Ireland  be        

Eiilty  of  felony,  and  in  Scotland  of  a  high  onme  and  offence,  and        ^^- 
ing  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  c<niiag9ojlmc€. 
to  be  kept  in  penal'  servitude  for  life,  or  for  any  term  not  less  than 
three  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two 
j^ears,  with  or  without  hard  labour,  and  with  or  without  solitary 
confinement. 

The  facts  of  the  case  were  as  follows : — 

On  the  6th  of  December,  Branuan,  a  police  constable,,  employed 
by  the  Mint,  went  to  the  house  of  the  prisoner,  and  in  a  room 
admitted  to  be  occupied  by  him,  found  ladles  with  white  metal  in 
them,  files  with  metal  in  their  teeth,  a  basin  with  sand  and  water 
in  it,  a  bag  containing  plaster  of  Paris,  bottles  containing  acid, 
•damps  for  holding  a  mould  while  the  ipetal  is  poured  in,  a  piece  of 
4uitimony,  and  a  get,  that  forms  the  channel  of  the  mould  when  the 
metal  is  poured  in,  and  two  galvanic  batteries. 

He  showed  these  articles  to  the  prisoner,  who  said  ^  they  are 
not  coining  instruments/'  No  counterfeit  coin  was  found,  and  at 
the  trial  a  card,  purporting  to  be  a  business  card  of  the  prisoner, 
'Wherein  he  descnbed  himself  as  an  "  electro-plater  to  the  trade," 
WBB  produced  by  his  counseL 

Mr.  Webster,  Inspector  of  Coin  to  the  Sfint,  proved  that 
'Monterfeit  coin  is  invariably  electro-plated  before  it  is  put  into 
-circalation,  that  antimony  is  mixed  with  the  other  metals  to  make 
the  coin  sound  better,  files  for  finishing  the  coin,  and  that  sand  and 
water  is  used  to  take  away  the  brightness  after  the  coin  is  finished. 
He  also  stated  that  electro-plating  generally  was  done  by  the  aid 
-of  galvanic  batteries. 

IMleyy  for  the  prisoner,  contended  that  the  word  machine^  as 
used  in  the  Act,  must  be  taken  to  mean  a  machine  used  for  the 
purposes  expressed  by  the  Act,  as  a  press  for  coinage^  cutting 
-emginsy  or  any  other  contrivanceyfor  cutting  blanks  out  of  gold,  silver, 
-or  other  metal  or  mixture  of  metals.  The  words  "  or  any  other 
machine^  followed  immediately  in  that  sentence,  and  could  apply 
•only  to  a  variety  of  machine  used  for  the  purposes  mentioned. 
£Iectro-plating,  as  applied  to  coinage,  was  not  mentioned  in  any 
way,  ana  from  the  care  with  which  aU  other  instruments  of  coining 
were  specified  in  the  Act,  it  was  an  omission  that  could  not  in 
-this  case  be  supplied. 

The  Common  Sergeant,  having  consulted  Mr.  Justice 
Keating^  ruled  that,  upon  the  evidence,  the  galvanic  batteries 
were  machines  within  tne  meaning  of  the  Act,  and  refused  to 
veserve  the  point. 
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CENTRAL  CRIMINAL  COURT. 

OiOober  30,  1862. 

(Before  Mr.  Baron  Martin,) 

Beg.  v.  Bratjn  and  Kortoske.  (a) 

Bankruptcy — Indictment — Election. 

Indictment  contained  many  counts  charging  various  misdemeanors 
amongst  them  counts  for  conspiracy.  There  being  evidence  to  go  i^ 
the  jury  upon  t/ie  conspiracy  only^  ** 

Prosecution  made  to  elect  upon  which  count  the  ease  shall  be  left  to  the 
J^ry. 


falsifying 

counts  for  conspiring  together,  and  \nth  other  persons^  with  a  like 

intent. 

BallantinCy  Serjt.,  Sargood^  and  Metcalfe  for  the  prosecution;. 
CollisTi  Q.C.9  Giffard,  and  F.  H.  Lewis  for  the  defendants. 

The  indictment  was  as  follows :— - 

Central  Criminal  Court  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  before  and  at  the  time  of 

committing  the  offences  hereinafter  mentioned,  to  wit,  on  the  first  day 
of  (January,  in  the  year  of  our  Lord  One  thousand  eight  hundred  and 
sixty-one,  and  between  that  time  and  the  committing  the  offences 
hereinafter  mentioned,  David  Braun  and  Benjamin  Kortoske  were 
traders,  and  that  (to  wit),  on  the  third  day  of  September,  in  the  year  of 
our  Lord  One  thousand  eight  hundred  and  sixty-one,  they  committed  an 
act  of  bankruptcy,  and  that  (to  wit),  on  the  thirteenth  day  of  January, 
in  the  year  of  our  Lord  One  thousand  eight  hundred  and  sixty-two,  the 
said  David  Braun  and  Benjamin  Kortoske  were  partners  in  trade,  and 
were  duly  adjudged  and  declared  bankrupts  by  the  Court  of  Bankruptcy 
in  BasingbaU-street,  in  the  city  of  London,  and  that  the  said  David 
Braun  and  Benjamin  Kortoske  did,  after  the  said  act  of  bankruptcy 
committed,  and  within  the  jurisdiction  of  the  Central  Criminal  Courts 
wilfully  and  unlawfully,  with  intent  to  defraud  their  creditors,  alter  and 
falsify  divers  of  their  books  and  writings,  contrary  to  the  form  of  the- 
of  the  statute  in  such  case  made* 

ia)  Reported  by  Bobbrt  Obridoe,  Esq.,  Barristtr-At-Law. 
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Second  eouni. — ^And  the  jurors  aforesud,  upon  their  oath  aforesaid,        *»• 
^o  farther  present  that  afterwards  (to  wit),   on  the  fifteenth  day  of      b-^ux 
Jannarj,  in  the  year  of  our  Lord  One  thousand  eight  hundred  and  sixty-        ^sd 
two,  and  within  the  jurisdiction  of  the  Central  Criminal  Court,  the  said    Eobiosxb. 

David  Braun  and  Benjamin  Eortoske,  after  such  act  of  bankruptcy        

ix>mmitted,  wilfully  and  unlawfully,  and  with  intent  to  defraud  their        |fff; 
creditors,  did  make  divers  false  and  fraudulent  entries  in  divers  books  Banhnqftesf^ 
-of  accounts  against  the  form  of  the  statute  in  such  case  made.  indieimmU'^ 

Third  count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  Ekciicn. 
do  farther  present  that  afterwards  (to  wit),  on  the  said  fifteenth  day  of 
January,  in  the  year  of  our  Lord  One  thousand  eight  hundred  and 
sixty-two,  and  within  the  jurisdiction  of  the  Central  Criminal  Court, 
the  said  David  Braun  and  Benjamin  Kortoske,  in  contemplation  of 
bankruptcy,  did  wilfully  and  unlawfully,  and  with  intent  to  defraud 
their  creditors,  alter  and  falsify  certain  books  and  writings  of  and 
bebnginff  to  them,  against  the  form  of  the  statute  in  such  case  made. 

Fourdi  count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  ftirther  present  that  afterwards  (to  wit),  on  the  said  fifteenth  day  of 
January,  in  the  year  of  our  Lord  One  thousand  eight  hundred  and 
sixty-two,  and  within  the  jurisdiction  of  the  Central  Criminal  Court, 
the  said  David  Braun  and  Benjamin  Kortoske,  in  contemplation  of 
bankruptcy,  did  wilfully  and  unlawfully,  with  intent  to  defraud  their 
creditors,  make  false  and  fraudulent  entries  in  divers  books  of  account, 
against  the  form  of  the  statute  in  such  case  made. 

Fifth  count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  afterwards  (to  wit),  on  the  said  fifteenth  day  of 
January,  in  the  year  of  our  Lord  One  thousand  eight  hundred  and 
sixty-two,  and  within  the  jurisdiction  of  the  Central  Criminal  Court, 
the  said  David  Braun  and  Benjamin  Eortoske,  with  intent  to  defeat 
the  law  relating  to  bankrupts,  did.  wilfully  and  unlawfully,  and  with 
intent  to  defraud  their  creditors,  alter  and  falsify  divers  of  their  books 
and  writings,  against  the  form  of  the  statute  in  such  case  made. 

Sixth  cousU, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  afterwards  (to  wit),  on  the  day  and  year  aforesaid* 
and  within  the  jurisdiction  of  the  Centnd  Criminal  Court,  the  said 
David  Brann  and  Benjamin  Eortoske,  with  intent  to  defeat  the  law 
reUdng  to  bankrupts,  did  wilfully  and  unlawfully,  and  with  intent  to  . 

defraud  their  creditors,  make  certain  false  and  fraudulent  entries  in  their 
books  of  account,  contrary  to  the  form  of  the  statute  in  such  case  made. 

Seventh  count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
-do  further  present  that  afterwards  (to  wit),  on  the  said  fifteenth  day  ot 
January,  in  the  year  of  our  Lord  One  thousand  eight  hundred  and 
sixty-two,  and  within  the  jurisdiction  of  the  Central  Criminal  Court, 
the  said  David  Braun  and  Benjamin  Kortoske,  so  being  a<iyudged 
bankrupts  as  aforesaid,  did  wilfully  and  unlawfully,  with  intent  to 
defeat  the  objects  of  the  law  of  bankruptcy,  and  to  defraud  and  defeat 
the  rights  of  their  creditors,  make  divers  false  and  fraudulent  entries  or 
statements  in  the  books  and  writings  relating  to  their  property,  trade, 
dealings,  and  afiairs  against  the  form  of  the  statute  in  such  case  made. 

Eight  counf. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
farther  present  that  aflerwards(to  wit),  on  the  said  fifteenth  day  of  January, 
in  the  year  of  our  Lord  One  thousand  eight  hundred  and  sixty-two, 
-and  within  the  jurisdiction  of  the  Central  Criminal  Court,  the  said 
David  Braun  and  Benjamin  Kortoske,  so  being  adjudged  bankrupts  as 
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aforesaid,  did  wilfally  and  unlawfully,  witli  iuteut  to  defeat  the  ol^ect^ 
of  the  law  of  bankruptcy,  imd  to  defraud  and  defeat  the  rights  of  their 
creditors,  make  divers  false  and  fraudulent  omissions  from  the  books  and 
writings  relating  to  their  property,  trade,  dealings,  and  aflWrs  against 
the  form  of  the  statute  in  such  case  made. 

Ninth  eaunt'^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  *► 
further  present  that  within  three  months  next  before  the  date  of  the 
said  David  Braon  and  Beiigamin  Kortoske  being  adjudged  bankrupts  an 
aforesaid  (to  wit),  on  the  fifteenth  day  of  October,  in  the  year  of  our 
Lord  One  thousand  eight  hundred  and  sixty-one,  and  within  the  juris- 
diction of  the  Central  Criminal  Court,  the  said  David  Braun  aofl 
Benjamin  Kortoske  did  wilfully  and  unlawfully,  with  intent  to  conceal 
the  state  of  their  affiuis,  and  to  defraud  and  defeat  the  rights  of  their 
creditors,  alter  and  falsify  divers  books  and  writings  relating  to  their 
property,  trade,  dealings,  and  afOurs,  against  the  form  of  the  statute  in 
such  case  made. 

Tenth  count. — ^And  the  jurors  aforesaid,  upon  their  oath  ^foresaid,  do* 
further  present  that  within  three  months  next  before  the  date  of  the 
said  David  Braun  and  Bei^amin  Kortoske  being  adjudged  bankrq]^ 
as  aforesaid  (to  wit),  on  the  said  fifteenth  day  of  October,  in  the  yesr 
of  our  Lord  One  thousand  eight  hundred  and  .sixty-one,  and  within  the 
jurisdiction  of  the  Central  Criminal  Court,  the  said  David  Braun  and 
Benjamin  Kortoske  did  wilfully  and  unlawfully,  with  intent  to  conceal 
the  state  of  their  afQurs,  and  to  defraud  and  defeat  the  rights  of  their 
creditors,  make  divers  false  and  fraudulent  entries  and  statements  in  the 
books  and  writings  relating  to  their  property,  trade,  dealings,  and  afiaiis 
against  the  form  of  the  statute  in  such  case  made. 

Eleventh  cotin/.-— And  the  jurors  afoi*esaid,  upon  their  oath  aforesaid, 
do  further  present  that  within  three  months  next  before  the  date  of  the 
said  David  Braun  and  Benjamin  Kortoske  being  adjudged  bankrupts  aa 
aforesaid  (to  wit),  on  the  fifteenth  day  of  October  in  the  year  of  our  Lord 
One  thousand  eight  hundred  and  sixty-one,  and  within  the.  jurisdiction 
of  the  Central  Criminal  Court,  the  said  David  Braun  aud  Benjamin 
Kortoske  did  wilfully  and  unlawfully,  with  intent  to  conceal  the  state  of 
their  afiiiirs,  and  to  defraud*  and  defeat  the  rights  of  their  creditors,  make 
divers  false  and  fraudulent  omissions  from  the  books  and  writings 
relating  to  their  property,  trade,  dealings,  and  affairs,  against  the  form  of 
the  statute  in  such  case  made. 

Twelfth  ooiin/.-— And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  within  three  months  next  before  the  date  of  the 
said  David  Braun  and  Benjamin  Kortoske,  being  adjudged  bankrupta 
as  aforesaid  (to  wit),  on  the  said  ^fteenth  day  of  October  in  the  year  of  our 
Lord  One  thousand  eight  hundred  and  sixty-one,  and  within  the  juris- 
diction of  the  Central  Criminal  Court,  the  said  David  Braun  and  Benjamin 
Kortoske  did  wilfully  and  unlawfully,  with  intent  to  defeat  the  objects 
of  the  law  of  bankruptcy,  and  to  defraud  and  defeat  the  rights  of  their 
creditors,  alter  and  falsify  divers  books  and  writings  relating  to  yhxir 
pro|ierty,  trade,  dealings,  and  affairs,  against  the  form  of  the  statute  in 
such  case  made. 

Thirteenth  catiii/.-*And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  witliin  three  months  next  before  the  date  of 
the  said  David  Braun  and  Benjamin  Kortoske,  being  adjudged  bank- 
rupts as  aforesaid  (to  wit)  on  the  said  fifteenth  day  of  October,  in  the 
year  of  our  Lord  one  thoo^nd  eight  hundred  and  sixty-^one,  and  within 
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the  jurisdiction  of  the  Central  Criminal  Court,  the  aaid  David  Braun  and 
Benjamin  Kortoske  did  wilfully  and  unlawfally,  with  intent  to  defeat  the 
oigects  of  the  law  of  bankraptcj,  and  to  defraud  and  defeat  the  rights  of      "2x1^ 
their  creditors,  make  divers  fidse  and  fraudulent  entries  and  statements    Kostobkk. 
in  the  books  and  writings  relating  to  their  property,  trade,  dealings,  and        - — 
affairs,  against  the  form  of  the  statute  in  such  case  made.  ]^^ 

Fourteenth  cotm^.-— And  the  jurors  aforesaid,  upon  their  oath  afore-  Bcmbm^tey—' 
said}  do  further  present  that  within  three  months  next  before  the  date  of  IndktmeiA— 
the  said  David  Braun  and  Benjamin  Kortoske,  being  adjudged  bank-      Election, 
rupts  as  aforesaid  (to  wit),  on  the  said  fifteenth  day  of  October,,  in  the 
year  of  our  Lord  One  thousand  eight  hundred  and  sixty  one,  and  within 
the  jurisdiction  of  the  Central  Criminal  Court,  the  said  David  Braun  and 
Scsijamin  Kortoske  did  wilfully,  wickedly,  and  unlawfully,  with  intent 
to  defeat  the  objects  of  the  law  of  bankruptcy  and  to  defraud  and  defeat 
the  rights  of  their  creditors,  make  divers  false  and  fraudulent  omissions     • 
from  the  books  and  writings  relating  to  their  property,  trade,  dealings, 
and  affairs,  against  the  form  of  the  statute  in  such  case  made. 

Fifteenth  count. — And  the  jurors  aforesaid,  upon  their  oaths  aforesaid, 
do  further  present  that  within  sixty  days  next  before  the  date  of  the 
said  David  Braun  and  Benjamin  Kortoske,  being  adjudged  bankrupts 
as  aforesaid  (to  wit)  on  the  said  fifteenth  day  of  October,  One  thousand 
eight  hundred  and  sixty-one,  and  within  the  jurisdiction  of  the  Central 
Criminal  Court,  the  said  David  Braun  and  Bei\jamin  Kortoske  unlaw- 
fully did  remove,  conceal,  and  embezzle  a  certain  part  of  their  property,  . 
to  the  value  of  ten  pounds  and  upwards,  that  is  to  say,  five  thousand 
precious  stones,  of  the  value  of  nine  hundred  and  fifty  pounds  ;  fifty 
bales  of  silk,  of  the  value  of  five  hundred  pounds  ;  two  thousand  yards  of 
woollen  clotb,  of  the  value  of  four  hundred  pounds  ;  twelve  pieces  of 
calico,  of  the  value  of  one  hundred  pounds  ;  four  hundred  pieces  of  print, 
of  the  value  of  four  hundred  pounds ;  and  one  thousand  yards  of  carpet, 
of  the  value  of  one  hundred  and  fifty  pounds,  with  intent  to  defraud  and 
to  defeat  the  rights  of  the  creditors  of  them  the  said  David  Braun  and 
Benjamin  Kortoske,  and  against  the  form  of  the  statute  in  such  case 
made. 

Sixteenth  count — And  the  jurors  aforesaid,  upon  their  oaths  afore- 
said, do  further  present  that  before  and  at  the  time  of  committing  the 
offence  hereinafter  mentioned  (to  wit)  on  the  thirteenth  day  of  January, 
in  the  year  of  our  Lord  One  thousand  eight  hundred  and  sixty-two,  the 
said  David  Braun  and  Benjamin  Kortoske  were  adjudged  bankrupts  as 
aforesaid, and  afterwards,  and  within  the  time  limited  by  law  in  that  behalf 
(to  wit)  on  the  day  and  year  aforesaid,  the  said  David  Braun  and  Benjamin 
Kortoske  surrendered  themselves  respectively  to  the  Court  of  Bankruptcy 
in  Basinghall-street,  in  the  city  of  London,  and  there  duly  made  the 
declaration  required  by  the  statute  respectively,  and  then  submitted 
themselves  respectively  to  be  examined  before  the  said  Court,  and  that 
the  said  David  Braun  and  Benjfimin  Kortoske  then,  upon  their  said 
examinations  respectively,  wilfully  and  unlawfully,  with  intent  to  defraud 
and  defeat  the  rights  of  their  creditors,  did  not  fully  and  truly  discover 
to  the  best  of  their  knowledge  and  belief,  all  their  personal  property,  but 
on  the  eontrary,  made  false  statement  as  to  several  credits  for  debts  due 
and  owing  to  their  estate,  that  is  to  say,  a  debt  *of  thirteen  pounds 
aeventeen  shillings  and  two-pence,  owing  by  one  Henry  Calisher ; 
a  debt  of  seven  hundred  and  eighty-fiv6  pounds,  owing  by  one  Keoj*. 
niski    Wiliiems;    a    debt    of    one    hundred   and   sixty-four    pounds 


288  CRBflNAL  LAW  CASES. 

Rbo.        owing    bj    one    Harris    Talleman;    a   debt    of    one    hundred    and 
^'  thirteen  pounds  one  shilling  and  five-pence,  owing  bj  one  H 

^^^'       Morris  ;   and  a  debt  of  fourteen  pounds  nine    shillings,  owing   hj 
K0RTO8KB.    two  brothers  of  the  name  of  Jones,  and  certain  large  quantities  of 

— *•        merchandize  and  precious  stones,  that  is  to  say,  twelve  pieces  of  ealicc^ 

'^^^        fourteen  bales  of  silk,  one  thousand  yards  of  carpet,  four  hundred  pieces 

iUtnhruptcM^  of  print,  two  thousand  yards  of  woollen  cloth,  and  seven  thousand  garnet 

/nUictment-^    stones,  and  divers  other  goods  and  chattels  to  the  value  of  forty  thousand 

Eltctum,      pcunds,  and  did  not  fully  aud  truly  discover  how  and  to  whom,  and  for 

what  consideration,  and  when  they  disposed  of,  assigned,  or  transferred 

the  same,  the  same  not  having  been  really  and  bona  fide  before  then  sold 

or  disposed  of  in  the  way  of  their  trade  or  business,  or  laid  out  in  the 

ordinary  expenses  of  their  families  respectively,  against  the  form  of  the 

statute  in  that  case  made. 

Seventeenth  count. — And  the  j  urors  aforesaid,  upon  their  oath  aforesaid 
do  further  present  that  the  said  David  Braun  and  Benjamin  Kortoske  on 
the  seventeenth  day  of  August,  in  the  year  of  our  I^rd  One  thousand 
eight  hundred  and  sixty*one,  unlawfully,  knowingly,  and  designedly  did 
falsely  pretend  to  one  John  Hart,  then  being  the  agent  and  salesman  of 
one  George  Wilcock,  that  the  said  David  Braun  and  Benjamin 
Kortoske  had  contracted  with  a  merchant,  then  carrying  on  business 
as  an  exporter  of  goods  to  the  East  Indies,  to  sell  to  him,  and  that  he 
wanted  to  buy  for  that  purpose,  large  quantities  of  goods  (to  wit),  two 
thousand  yards  of  woollen  cloth,  and  also  did  then  and  there  falsely 
pretend  to  the  said  John  Hart,  so  being  such  agent  and  salesman  as 
aforesaid,  that  they  the  said  David  Braun  and  Benjamin  Kortoske  had 
sold  two  thousand  yards  of  woollen  cloth  to  a  merchant  then  cartying 
on  business  as  an  exporter  of  goods  to  the  East  Indies,  and  also  did 
then  and  there  falsely  pretend  to  the  said  John  Hart,  so  being  such 
ngent  and  salesman  as  aforesaid,  that  they  the  said  David  Braun  and 
Benjamin  Kortoske  required  two  thousand  yards  of  woollen  cloth  to  be 
delivered  to  them  in  London,  within  the  four  days  next  ensuing,  for 
immediate  shipment  to  the  East  Indies,  and  also  did  then  and  there 
falsely  pretend  to  the  said  John  Hart,  then  being  such  agent  and  sales- 
man as  aforesaid,  that  they  the  said  David  Braun  and  Benjamin  Kor- 
toske required  two  thousand  yards  of  woollen  cloth  to  be  shipped  on 
board  a  vessel,  which  was  appointed  to  sail  for  the  East  Indies  on  the 
following  Monday  or  Tuesday,  and  also  did  then  and  there  falsely  pre- 
tend to  the  said  John  Hart,  then  being  such  agent  and  salesman  as 
■aforesaid,  that  they  the  said  David  Braun  and  Benjamin  Kortoske  had 
arranged  to  have  two  thousand  yards  of  woollen  cloth,  tilletted  or 
packed  in  extra  coverings  for  immediate  shipment  to  the  East  Indies^ 
I)y  means  of  which  said  false  pretences  the  said  David  Braun  and 
Benjamin  Kortoske  did  then  unlawfully  obtain  from  the  said  George 
Willcock  large  quantities  of  goods  (to  wit),  two  thousand  yards  of 
woollen  cloth,  of  the  value  of  four  hundred  and  three  pounds  of  the 
^oods  of  the  said  George  Willcock,  with  intent  to  defraud ;  whereas, 
in  truth  and  in  fact,  the  said  David  Braun  and  Benjamin  Kortoske  had 
not,  nor  had  either  of  them,  contracted  with  a  merchant,  then  carrying 
on  business  as  an  exporter  of  goods  to  the  East  Indies,  to  sell  to  him 
and  did  not  want  (o  buy  for  that  purpose,  large  quantities  of  goods  (to 
wit),  two  thousand  yards  of  woollen  doth  ;  and  whereas,  in  truth  and 
in  fact,  the  said  David  Braun  and  Benjamin  Kortoske  had  not,  nor  had 
either  of  them,  sold  two  thousand  yards  of  woollen  cloth  to  a  merchant 
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tiien  carrying  on  business  as  an  exporter  of  goods  to  the  East  Indies  ;        R>o> 
and  whereas,  in  truth  and  in  fact,  the  said  David  Braun  and  Benjamin       ^  ^' 
Kortoske  did  not,  nor  did  either  of  them,  require  two  thousand  yards         ^^ 
of  woollen  cloth  to  be  delivered  to  them  in  London  within  four  days     Kortoske. 

tiien  next  ensuing,  for  immediate  shipment  to  the  East  Indies  or  else-        

where :  and  whereas,  in  truth  and  in  fact,  the  said  David  Braun  and        ^^^ 
Benjamin  Kortoske  did  not,  nor  did  either  of  them,  require  two  thousand  BoMirupiew— 
jards  of  woollen  cloth  to  be  shipped  on  board  a  vessel  which  was   indichntnt^ 
appointed  to  sail  for  the  East  Indies  on  the  following  Monday  or      JSkctiom. 
iSiesday,  or  at  all ;  and  whereas,  in  truth  and  in  fact,  the  said  David 
Brann  and  Benjamin  Kortoske  had  not,  nor  had  either  of  them,  arranged 
to  have  ^wo  thousand  yards  of  woollen  cloth  tilletted  or  packed  in  extra 
coverings  for  immediate  shipment  to  the  East  Indies  or  elsewhere,  to 
the  great  damage  and  deception  of  the  said  George  Wiilcock,  against 
the  form  of  the  statute  in  such  case  made. 

Eighteenth  count. — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  David  Braun  and  Benjamin  Kor- 
toske, on  the  seventeenth  day  of  August,  in  the  year  of  our  Lord  One 
thousand  eight  hundred    and    sixty-one,    unlawfully,   knowingly,  and 
designedly  did  falsely  pretend  to  one  George  Wiilcock  that  the  said 
David  Braun  and  Benjamin  Koitoske  had  contracted  with  a  merchant, 
then  carrying  on  business  as  an  exporter  of  goods  to  the  East  Indies,  to 
«eU  to  him,  and  that  he  wanted  to  buy  for  that  purpose  large  quantities 
•of  goods  (to  wit)  two  thousand  yards  of  woollen  cloth,  and  also  did  then 
and  there  falsely  pretend  to  the  said  George  Wiilcock  that  they  the  said 
David  Braun  and  Benjamin  Kortoske  had  sold  two  thousand  yards  of 
^nroollen  cloth  to  a  merchant,  then  carrying  on  business  as  an  exporter 
of  goods  to  the  East  Indies,  and  also  did  then  and  there  falsely  pretend 
to  the  said  George  Wiilcock  that  they  the  said  David  Braun  and  Ben« 
jamin  Kortoske  required  two  thousand  yards  of  woollen  cloth  to  be 
delivered  to  them  in  London  within  the  four  days  next  ensuing,  for 
immediate  shipment  to  the  East  Indies,  and  also  did  then  and  there 
^Edsely  pretend  to  the  said  George  Wiilcock  as  aforesaid  that  they  the 
said  David  Braun  and  Benjamin  Kortoske  required  two  thousand  yards 
of  woollen  cloth  to  be  shipped  on  board  a  vessel,  which  was  appointed 
to  sail  for  the  East  Indies  on  the  following  Monday  or  Tuesday,  and  also 
^d  then  and  there  falsely  pretend  to  the  said  George  Wiilcock  as  afore- 
said that  they  the  said   David  Braun  and  Benjamin    Kortoske    had 
arranged  to  have  two  thousand  yards  of  woollen   cloth   tilletted    or 
packed  in  extra  coverings  for  immediate  shipment  to  the  East  Indies, 
by  means  of  which  said  false  pretences  the  said  David  Braun  and  Ben- 
jamin Kortoske  did  then  unlawfully  obtain  from  the  said  George  Will- 
oock  large  quantities  of  goods  (to  wit),  two  thousand  yards  of  woollen 
doth,  of  the  value  of  four  hundred  and  three  pounds,  of  the  goods  of  the 
-said  George  Wiilcock,  with  intent  to  defraud  ;  Whereas,  in  truth  and  in 
•£act,  the  said  David  Braun  and  Benjamin  Kortoske  had  not,  nor  had 
-either  of  them,  contracted  with  a  merchant,  then  carrying  on  business 
as  an  exporter  of  goods  to  the  East  Indies,  to  sell  to  him,  and  did  not 
'want  to  buy  for  that  purpose,  large  quantities  of  goods  (to  wit),  two 
thousand  yards  of  woollen  cloth;  and  whereas,  in  truth  and  in  fact,  the 
-said  David  Braun  and  Benjamin  Kortoske  had  not,  nor  had  either  of 
them,  sold  two  thousand  yards  of  woollen  cloth  to  a  merchant,  then 
^carrying  on  business  as  an  exporter  of  goods  to  the  East  Indies  ;  and 
-irhereas^  in  truth  and  in  fact,  the  said  David  Braun  and   Benjamin 
VOL.  IX.  U 
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Bbo.         Kortoske  did  not,  nor  did  either  of  them,  require  two  thousand  yards- 

^  ^*  of  woollen  cloth  to  be  delivered  to  them  in  London,  within  four  days- 

^^       then  next  ensuing,  for  immediate  shipment  to  the  £ast  Indies  or  else- 

K0K108KB.    where  ;  and  whereas,  in  truth  and   in  fact,  the  said  David  Braun  and 

Benjamin  Kortoske  did  not,  nor  did  either  of  them,  require  two  thou- 

^^^        sand  yards  of  woollen  cloth  to  be  shipped  on  board  a  vessel  which  was 
Itoiiljifjjrci      appointed  to  sail  for  the  East  Indies  on  the  following  Monday  or  Tuesday, 
Indictment^  or  at  all ;  and  whereas,  in  truth  and  in  fact,  the  said  David  Braun  and 
EUothn,      Benjamin  Kortoske  had  not,  nor  had  either  of  them,  arranged  to  have 
two  thousand  yards  of  woollen  cloth  tilletted  or  packed  in  extra  cover- 
ings, for  immediate  shipment  to  the  East  Indies  or  elsewhere,  to  the 
great  damage  and  deception  of  the  said  George  Willcock,  aga^inst  the* 
form  of  the  statute  in  such  case  made. 

Nineteenth  count,-^And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  David  Braun  and  Benjamia 
Kortoske,  on  the  eighth  day  of  August,  in  the  year  of  our  Lord  One- 
thousand  eight  hundred  and  sixty-one,  unlawfully,  knowingly,  and' 
designedly  did  falsely  pretend  to  one  Ben  Davis,  then  being  the  agent 
and  salesman  of  one  James  CoUinge,  that  the  said  David  Braun  and 
Benjamin  Kortoske  had  contracted  with  an  East  India  merchant  wh<> 
was  then  in  London  to  purchase  large  quantities  of  goods  for  the  East 
India  market,  and  also  did  then  and  there  falsely  pretend  to  the  said 
Ben  Davis,  so  being  such  agent  and  salesman  as  aforesaid,  that  they,  the 
said  David  Braun  and  Benjamin  Kortoske  had  sold  two  hundi'ed  and 
fifty  pieces  of  calico,  and  four  hundred  pieces  of  prints  to  an  East  India 
merchant  who  was  then  residing  in  the  city  of  London,  for  shipment  to 
the  East  Indies,  by  means  of  which  said  false  pretences  the  said  David 
Braun  and  Benjamin  Kortoske  did  then,  on  the  thirteenth  day  of  August^ 
in  the  year  of  our  Lord  One  thousand  eight  hundred  and  sixty-one, 
unlawfully  obtain  from  the  said  James  Collinge  large  quantities  of  goods 
(to  wit),  two  hundred  and  fifty  pieces  of  calico  and  four  hundred  pieces 
of  prints,  of  the  value  of  four  hundred  and  forty-four  pounds  eight 
shillings  and  ten  pence,  of  the  goods  of  the  said  James  CoUinge,  with 
intent  to  defraud ;  whereas  in  truth  and  in  fact  the  said  David  Braun 
and  Benjamin  Kortoske  had  not,  nor  had  either  of  them,  received  orders 
from  an  East  India  merchant  who  was  then  in  London  to  purchase^ 
large  quantities  of  goods  for  the  East  India  market ;  and  whereas,  in 
truth  and  in  fact,  the  said  David  Braun  and  Benjamin  Kortoske  had  not, 
nor  had  either  of  them,  sold  two  hundred  and  fifty  pieces  of  calico  and 
four  hundred  pieces  of  prints,  or  any  of  it,  to  an  East  India  merchant 
who  was  then  residing  in  the  city  of  London,  for  shipment  to  and 
disposal  in  the  East  Indies,  to  the  great  damage  and  deception  of 
the  said  James  Collinge,  against  the  form  of  the  statute  in  such  case 
made. 

Twentieth  count. — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, further  present  that  the  said  David  Braun  and  Benjamin  Kortoske, 
on  the  eighth  day  of  August,  in  the  year  of  our  Lord  One  thousand 
eight  hundred  and  sixty-one,  unlawfully,  knowingly,  and  designedly  did 
falsely  pretend  to  the  said  James  Collinge  that  the  said  David  Braun 
and  Benjamin  Kortoske  had  conti*acted  with  an  East  India  merchant 
who  was  then  in  London  to  purchase  large  quantities  of  goods  for  the 
East  India  market,  and  also  did  then  and  there  falsely  pretend  to  the 
said  James  Collinge  that  they,  the  said  David  Braun  and  Benjamin 
Kortoske  had  sold  two  hundred  and  fifty  pieces  of  calico  and  four 
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hundred  pieces  of  prints  to  an  East  India  merchant,  who  was  then         Beg. 
residing  in  the  citj  of  London,  for  shipment  to  the  East  Indies,  by       ^  ^' 
means  of  which  said  false  pretences  the  said  David  Braun  and  Benjamin         ^^" 
Kortoske  did  then,  on  the  thirteenth  day  of  August,  in  the  year  of  our    Soktosks. 
Lord  One  thousand  eight  hundred  and  sixty-one,  unlawfully  obtain  from         — - 
the  said  James  CoUinge  large  quantities  of  goods  (to  wit),  two  hundred        *^^ 
and  fifty  pieces  of  calico  and  four  hundred  pieces  of  prints,  of  the  value  Sankruptcv'^ 
of  four  hundred  and  forty-four  pounds  eight  shillings  and  ten  pence,  of  Tndic^ent^ 
the  goods  of  the  said  James  Coliinge,  with  intent  to  defraud  ;  whereas,      Election, 
in  truth  and  in  fact,  the  said  David  Braun  and  Benjamin  Kortoske  had 
not,  nor  had  either  of  them,   received  orders  from  an   East   India 
merchant  who  was  then  in  London  to  purchase  large  quantities  of  goods 
for  the  East  India  market ;  and  whereas,  in  truth  and  in  fact,  the  said 
David  Braun  and  Benjamin  Kortoske  had  not,  nor  had  either  of  them, 
flold  two  hundred  and  fifty  pieces  of  calico  and  four  hundred  pieces 
of  prints,  or  any  of  it,  to  an  East  India  merchant  who  was  then  residing 
in  the  city  of  London,  for  shipment  to,  and  disposal  in,  the  East  Indies, 
to  the  great  damage  and  deception  of  the  said  James  Coliinge,  against 
the  form  of  the  statute  in  such  case  made. 

Twenty-frnt  count, — ^And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  on  the  said  seventeenth  day  of  August,  in 
the  year  of  our  Lord  One  thousand  eight  hundred  and  sixty-one,  the 
said  David  Braun  and  Benjamin  Kortoske  did  unlawful,  amongst 
themselves  and  with  divers  other  persons,  to  the  jurors  unknown, 
conspire,  combine,  confederate,  and  agree  together  falsely  and  fraudu- 
lently to  cheat  and  defraud  the  said  Jolm  Hart  and  George  Willcock, 
and  each  of  them,  of  large  quantities  of  goods  of  the  goods  of  the  said 
George  Willcock,  by  means  of  certain  false,  fraudulent,  and  deceitful 
statements,  repi*esentations,  pretences,  and  appearances,  and  that,  in 
pursuance  of,  and  according  to,  the  said  conspiracy,  combination,  con- 
federacy, and  agreement  they,  the  said  David  Braun  and  Benjaniin 
Kortoske,  and  the  said  other  persons  conspiring  with  them  as  aforesaid 
did,  on  the  said  seventeenth  day  of  August^  in  the  year  of  our  Lord  Ofnjs 
thousand  eight  hundred  and  sixtj-one,  and  on  the  said  nineteenth  day 
of  August,  in  the  year  of  our  Lord  One  thousand  eight  hundred  and 
sixty  one,  and  on  divers  other  days  and  times,  represent  and  pretend  to 
the  said  John  Hart,  George  Willcock,  and  divers  other  persons  that  they, 
the  said  David  Braun  and  Benjamin  Kortoske  had  received  orders  to 
parchase  lar«;e  quantities  of  goods  for  and  on  account  of  a  merchant  then 
residing  in  the  city  of  London,  and  carrying  on  business  as  an  exporter 
of  goods  to  the  East  Indies,  also  that  they,  the  said  David  Braun  and 
Benjamin  Kortoske,  had  contracted  to  sell,  and  that  they  had  sold,  large 
quantities  of  goods  to  a  merchant  then  residing  in  the  city  of  London, 
and  carrying  on  business  as  an  exporter  of  goods  to  the  East  Indies  and 
that  they  wanted  the  said  goods  to  deliver  to  him  ;  also,  that  they,  the 
said  David  Braun  and  Benjamin  Kortoske  wanted  two  thousand  yards 
of  woollen  cloth  to  be  shipped,  within  four  days  then  next  ensuing,  on 
board  a  vessel  which  was  then  appointed  to  sail  for  the  East  Indies  ; 
also,  that  they,  the  said  David  Braun  and  Benjamin  Kortoske,  had 
arranged  to  have  the  said  woollen  cloth  ttlletted  or  packed  in  extra 
coverings,  for  immediate  shipment  to  the  East  Indies  ;  also,  that  the 
delivery  of  the  said  woollen  cloth  on  any  day  later  than  the  following 
Tuesday  (to  wit),  the  twentieth  day  of  August,  in  the  year  of  our  Lord 
One  thousand   eight  hundred    and   sixty-one,  would  be  too  late  for 
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Kbo.         shipment  of  the  said  woollen  cloth  to  the  East  Indies  ;   also,  that  tliej^ 

Biuuv       ^^^^  ^^^  David  Braun  and  Benjamin  Kortoske,  had  sold  the  said  woollen 

▲KD         c^o^^  ^^  ^1^  ^^^  India  merchant  at  a  profit  of  nineteen  pounds  sterling; 

KoBTosKB.    and  also,  that  they,  the  said  David  Braun  and  Benjamin  Kortoske,  were 

- —        then  solvent,  and  able  to  pay  all  their  creditors  in  full,  all  which  several 

^^'        representations  and  pretences  were  false,  fraudulent,  and  deceitful^  as 

Bankn^tcy^  they,  the  said  David  Braun  and  Benjamin  Kortoske,  and  the  said  other 

' Jndktment-^   persons  conspiring  with  them  as   aforesaid,  then   well  knew,  to  the 

EUction,      great  damage  of  the  said  John  Hart  and  George  Willcock,  and  each  of 

them,  and  against  the  peace  of  our  Ladj  the  Queen,  Her  Crown  and 

dignity. 

Twenty-second  count — And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  on  the  said  eighth  day  of  August,  in 
the  year  of  our  Lord  One  thousand  eight  hundred  and  sixty-one,  the 
said  David  Braun  and  Benjamin  Kortoske  did,  amongst  themselves  and 
with  Bernard  Kortoske  and  divers  other  persons  to  the  jurors  unknown, 
conspire,  combine,  confederate,  and  agree  together,  fairly  and  frandn- 
lently  to  cheat  and  defraud  the  said  Ben  Davis  and  Jao^es  CoUinge,  and 
each  of  them,  of  large  quantities  of  goods  of  the  said  James  Ck)llinge^ 
by  means  of  certain  false,  fraudulent,  and  deceitful  statements,  repre- 
sentations, pretences,  and  appearances,  and  that  in  pursuance  of,  and 
according  to  the  said  conspiracy,  combination,  confederacy,  and  agree- 
ment they,  the  said  David  Braun  and  Benjamin  Kortoske,  together  with 
the  said  Bernard  Kortoske,  and  the  said  other  persons  conspiring  with 
them  as  aforesaid,  did,  on  the  said  eighth  day  of  August,  in  the  year  of 
our  Lord  One  thousand  eight  hundred  and  sixty-one,  and  on  the  said 
thirteenth  day  of  August,  in  the  year  of  our  Lord  One  thousand  eight 
hundred  and  sixty-one,  and  on  divers  other  days  and  times,  represent 
and  pretend  to  the  said  Ben  Davis,  James  Collinge,  and  divers  other 
persons,  that  the  said  David  Braun  and  Benjamin  Kortoske  had  received 
orders  from  an  East  India  merchant,  who  was  then  in  London,  to 
purchase  large  quantities  of  goods  for  the  East  India  market ;  also  that 
the  said  David  Braun  and  Benjamin  Kortoske  had  contracted  to  sell 
large  quantities  of  goods  (to  wit),  two  hundred  and  fifty  pieces  of  calico 
and  fuur  hundred  pieces  of  prints,  to  an  East  India  merchant,  who  was 
.then  residing  in  the  city  of  London,  and  wanted  goods  to  deliver  to  him  ; 
also  that  the  said  goods  were  to  be  shipped  immediately  for  the  East 
Indies;  also,  that  the  said  goods  must  be  packed  in  a  particular  mode, 
to  protect  tliem  from  damage  on  the  voyage  to,  and  upon  landing  in,  the 
East  Indies ;  and  also  that  the  said  David  Braun  and  Benjamin 
Kortoske  were  solvent  and  able  to  pay  all  their  creditors  in  full,  all 
which  several  representations  and  pretences  were  false,  fraudulent,  and 
deceitful,  as  they,  the  said  David  Braun,  Benjamin  Kortoske,  Bernard 
Kortoske,  and  the  said  other  persons  conspiring  with  them  as  aforesaid, 
then  well  knew,  to  the  great  damage  of  the  said  Ben  Davis  and  James 
Collinge,  and  each  of  them,  and  against  the  peace  of  our  Lady  the 
Queen,  Her  Crown  and  dignity. 

Twenty-third  cotmt — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  f  ui-ther  present  that  on  the  said  eighth  day  of  August,  in  the 
year  of  our  Lord  One  thousand  eight  hundred  and  sixty-one,  the  said 
David  Braun  and  Benjamin  Kortoske,  together  with  one  Bernard 
Kortoske  and  divers  other  persons,  unlawfully  did  conspire,  combine, 
confederate,  and  agree  together,  by  divers  false  pretences  and  subtle 
jneans  and  devices  to  obtain  and  acquire  to  themselves  of  and  from  the 
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said  George  Willcock,  James  Collinge,  John  Hart,  and  Ben  Davis  divers        ^^' 
large  quantities  of  goods  of  the  goods  of  the  said  George  Willoock  and       brauw 
James   Collinge,  and  to  cheat  and  defraud  them  thereof,  to  the  great         j^^d 
damage  of  the  said  George  Willcock,  James  Collinge,  John  Hart,  and    Kortoskb. 

Benjamin  Davis,  and  each  of  them,  and  against  the  peace  of  our  Lady        

the  Queen,  Her  Crown  and  dignity.  ]^^ 

Twenty-fourth,  count, — And  the  jurors  aforesaid,  upon  their  oaths  Bankni^Uy^ 
aforesaid,  do  further  present  that  on  the  fifteenth  day  of  January,  in  the  Indictmeni^ 
year  of  our  Lord  One  thousand  eight  hundred  and  sixty-one,  and  on  Ekction, 
divers  other  days  and  times,  tlie  said  David  Braun  and  Benjamin  Kor- 
toske,  together  with  Bernard  Kortoske,  Raphael  Kortoske,  Meyer  Kor- 
toske,  and  divers  other  evil  disposed  persons,  unlawfully,  fraudulently, 
and  deceitfully  did  combine,  conspire,  confederate,  and  agree  together  to 
obtain  from  Frederick  Thomas  Kirkby,  William  Johnson,  Alfred  James 
Martin,  Abraham  Talbot,  Walter  Mitchell,  Henry  Bolland,  Joseph  Mac- 
laren^  William  Henry  Craven,  Thoilias  Iredale,  Charles  John  Li»ckwood, 
Albert  De  Vaux,  Henry  Sheard,  James  Webster,  Joseph  William  Shaw, 
Richard  Webb,  Augustus  Powell,  Walter  Anderson,  William  Quinn, 
James  Marshall,  Jean  Montigny,  George  Willcock,  James  Collinge,  and 
divers  other  persons,  being  tradesmen,  warehousemen,  merchants,  and 
manufacturers  of  goods,  divers  large  quantities  of  their  goods  and 
chattels,  without  paying,  or  intending  to  pay  for  the  same,  with  intent 
to  obtain  to  themselves  money  and  other  profit,  and  to  cheat  and 
defraud  the  said  owners  thereof.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that  the  said  David  Braun  and  Ben- 
jamin Kortoske,  did,  in  pursuance  of,  and  according  to,  the  said  con- 
spiracy, combination,  confederacy,  and  agreement,  falsely  pretend  that 
they  had  received  orders  from,  and  had  sold  goods  to,  solvent  merchants 
carrying  on  business  in  Canada  and  in  the  East  Indies,  and  were 
making  consignments  to  the  said  merchants  in  the  ordinary  course  of  trade. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  the  said  David  Braun  and  Benjamin  Kortoske  did,  in  pursuance  of 
and  according  to  the  said  conspiracy,  combination,  confederacy,  and 
agreement,  consign  divers  large  quantities  of  the  said  goods  and  chattels 
so  fraudulently  obtained  to  the  said  Bernard  Kortoske,  Raphael  Kor- 
toske, and  Meyer  Kortoske,  in  Canada,  they  the  said  Bernard  Kortoske, 
Raphael  Kortoske,  and  Meyer  Kortoske,  being  then  and  there  insolvent, 
as  the  said  David  Braun  and  Benjamin  Kortoske  then  well  knew,  and 
that  they  the  said  David  Braun  and  Benjamin  Kortoske  sent  the  said 
goods  to  the  said  Bernard  Kortoske,  Raphael  Kortoske,  and  Meyer 
Kortoske,  in  Canada,  in  order  that  they  the  said  Bernard  Kortoske, 
Raphael  Kortoske,  and  Meyer  Kortoske,  might,  in  Canada,  pledge,  sell, 
and  dispose  of,  otherwise  tlmn  in  the  ordinary  course  of  trade,  the  same 
goods,  and  that  the  said  David  Braun,  Benjamin  Kortoske,  Bernard 
Konoske,  Raphael  Kortoske,  and  Meyer  Kortoske  might  share  the  pro- 
ceeds thereof,  without  paying  for  the  same,  and  that  the  said  David 
Braun  and  Benjamin  Kortoske  did,  in  pursuance  of  and  according  to  the 
said  conspiracy,  combination,  confederacy,  and  agreement,  deposit  and 
pledge  divers  large  quantities  of  the  said  goods  and  chattels  so  fraudu- 
lently obtained  as  security  for  certain  advances  of  money  made  thereon 
with  one  Krozniski  Wilhelms,  and  did  make  certain  false  entries  in 
their  books  of  account,  by  means  of  which  it  was  made  to  appear  that 
the  said  Krozniski  Wilhelms  had  advanced  seven  hundred  and  forty-two 
poands  more  than  the  true  amount  of  such  advances,  and  the  jurora 
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Bbo*         aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  the  said 

V.  David  Braun  and  Benjamin  Kortoske  did,  in  pursuance  of  and  accord- 

^^       ing  to  the  said  conspiracy,  combination,  confederacy,  and  agreement, 

EoftroBKB.    make  divers  false  entries  in  their  books,  whereby  several  persons  (to  wit) 

Henry  Calisher  and  Jones  Brothers  and  otliers  were  made  to  appear  as 

^^^       creditors  of  the  said  David  Braun  and  Benjamin  Kortoske,  when,  in  truth 

jBanhrtmtcth^  and  in  fact,  they  were  debtors  to  the  said  David  Braun  and  Benjamin  Kor- 

Indtament^  toske ;  and  whereby  several  other  persons  (to  wit)  Harris  Tollerman 

ElecUon.      and  Henry  Morris  were  made  to  appear  to  have  paid  their  accounts, 

when,  in  truth  and  in  fact,  they  were  indebted  to  the  said  David  Braun 

and  Benjamin  Kortoske  in  divers  large  sums  of  money.     And  the  jurors 

aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  the  said 

David  Braun  and  Benjamin  Kortoske  did,  in  pursuance  of  and  according 

to  the  said  conspiracy,  combination,  confederacy,  and  agreement,  on  the 

nineteenth  day  of  September,  in  the  year  of  our  Lord  One  thousand 

eight  hundred  and  sixty-one,  present  a  petition  for  private  arrangement 

with  their  creditors  in  the  Court  of  Bankruptcy  in  London,  and  did  then 

and  there  wilfully,  deceitfully,  and  designedly  conceal  the  manner  in 

which  they  had  dealt  with  the  goods  so  fraudulently  obtained,  against 

the  peace  of  our  Lady  the  Queen,  Her  Crown  and  dignity. 

Twenty-fifth  count, — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  on  the  said  first  day  of  September,  in  the 
year  of  our  Lord  One  thousand  eight  hundred  and  sixty-one,  the  said 
David  Braun  and  Benjamin  Kortoske,  together  with  Bernard  Kortoske, 
Raphael  Kortoske,  Meyer  Kortoske,  and  divers  other  evil  disposed  per- 
sons unlawfully,  fraudulently,  and  deceitfully  did  conspire,  combine, 
confederate,  and  agree  together,  by  divers  fraudulent  devices,  to  cheat 
and  defraud  the  said  Frederick  Thomas  Kirkby,  William  Johnson, 
Alfred  James  Martin,  Abraham  Talbot,  Walter  Mitchell,  Henry  Bolland, 
Joseph  Maclaren,  William  Henry  Craven,  Thomas  Iredale,  Charles 
John  Lockwood,  Albert  De  Vaux,  Henry  Sheard,  James  Webster, 
Joseph  William  Shaw,  Richard  Webb,  Augustus  Powell,  Walter 
Anderson,  William  Quinn,  James  Marshall,  Jean  Montigny,  George 
Willcock,  James  CoUinge,  and  each  of  them,  of  their  moneys,  goods,  and 
chattels,  to  the  great  damage  of  the  said  Frederick  Thomas  Kirkby, 
William  Johnson,  Alfred  James  Martin,  Abraham  Talbot,  Walter 
Mitchell,  Henry  BoUand,  Joseph  Maclaren,  William  Henry  Craven, 
Thomas  Iredale,  Charles  John  Lockwood,  Albert  De  Vaux,  Henry 
Sheard,  James  Webster,  Joseph  William  Shaw,  Richard  Webb, 
Augustus  Powell,  Walter  Anderson,  William  Quinn,  James  Marshall, 
Jean  Montigny,  George  Willcock,  James  CoUinge,  and  against  the 
peace  of  our  Lady  the  Queen,  Her  Crown  and  dignity. 

Twenty-sixth  count, — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  on  the  nineteenth  day  of  September,  in 
the  year  of  our  Lord  One  thousand  eight  hundred  and  sixty-one,  the 
said  David  Braun  and  Benjamin  Kortoske,  together  with  Bernard 
Kortoske,  Raphael  Kortoske,  Meyer  Kortoske,  and  divers  other"  evil 
disposed  persons,  unlawfully,  fraudulently,  and  deceitfully  did  conspire, 
combine,  confederate,  and  agree  together,  by  divers  false  and  fraudulent 
means  and  devices,  to  cheat  and  defraud  Samuel  Lowry  and  others,  they 
being  the  assignees  of  the  estate  and  effects  of  the  said  David  Braun 
and  Benjamin  Kortoske,  of  their  moneys,  goods,  and  chattels,  to  the 
great  damage  of  the  said  Samuel  Lowry  and  others,  and  against  the 
peace  of  our  Lady  the  Queen,  Her  Crown  and  dignity. 
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Twenty-seventh  count, — And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  on  the  third  day  of  September,  in  the 
jear  of  our  Lord  One  thousand  eight  hundred  and  sixty-one,  and 
within  the  jurisdiction  of  the  Central  Criminal  Court,  the  said  David 
Braon  and  Benjamin  Koi*to8ke  owed  divers  debts  and  lai*ge  sums  of 
money  to  Samuel  Lowry  and  others,  who  had  before  then  respectively 
sold  Uiem  goods  on  credit,  and  were  then  creditors  respectively  for  the 
Talue  thereof;  and  that  the  said  David  Braun  and  Benjamin  Kortoske 
had  before  then  committed  an  act  of  bankruptcy,  and  were  in  contem- 
plation of  bankruptcy,  and  were  afterwards  (to  wit),  on  the  thirteenth 
day  of  January,  in  the  year  of  our  Lord  One  thousand  eight  hundred 
and  sixty-two,  adjudged  bankrupts ;  and  that  the  said  David  Braun 
and  Benjamin  Kortoske  then,  and  on  divers  other  days,  between  that 
day  and  the  day  of  taking  this  inquisition,  by  themselves  and  with 
dirers  other  persons  to  the  jurors  aforesaid  unknown,  conspire,  com- 
bine, confederate,  and  agree  together  to  cheat  and  defraud  the  said 
creditors  of  the  moneys  so  due  to  them,  and  of  payment,  and  by  subtle, 
&lse,  and  fraudulent  means  and  devices  to  prevent  them  from  obtain- 
ing any  dividend  or  a  fair  share  of  their  estate  and  effects,  and  did,  in 
parsuance  of  the  said  conspiracy,  falsely,  unlawfully,  and  fraudulently 
alter  and  fidsify  their  books  of  account,  conceal  some  of  their  estate 
and  effects,  give  false  accounts  upon  their  examinations  of  their  estate 
and  effects  and  of  the  way  in  which  they  had  disposed  thereof,  pawn 
and  pledge  divers  parts  thereof,  against  the  peace  of  our  Lady  the 
Qneen,  Her  Crown  and  dignity. 

Ttcenty-eighth  count. — ^And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  on  the  day  and  year  last  aforesaid,  and 
within  the  jurisdiction  of  the  Central  Criminal  Court,  the  said  David 
Biann  and  Benjamin  Kortoske,  so  having  committed  an  act  of  bank* 
mptcy,  and  being  indebted  as  aforesaid,  and  so  being  in  contemplation 
of  bankruptcy,  and  so  being  adjudicated  bankrupt,  did  then  and  on 
divers  other  days  between  that  day  and  the  day  of  taking  this  inquisi- 
tion, amongst  themselves,  and  with  divers  other  persons  to  the  jurors 
unknown,  conspire,  combine,  confederate,  and  agree  together  to  pervert 
and  obstruct  the  course  of  justice  in  the  said  Court  of  Bankruptcy,  and 
to  defeat  the  objects  of  the  law  of  bankruptcy  ;  and  that,  in  pursuance 
of  the  said  conspiracy,  the  snid  David  Braun  and  Benjamin  Kortoske 
did  unlawfully  and  fraudulently  alter  and  falsify  their  books  of  account, 
conceal  some  of  their  estate  and  effects,  give  false  accounts  upon  their 
examinations  of  their  estate  and  effects,  and  of  the  way  in  which  they 
had  disposed  thereof,  and  did  not  fully  or  truly  discover  the  same, 
against  the  peace  of  our  Lady  the  Queen,  Her  Crown  and  dignity. 

At  the  close  of  the  case  for  the  prosecution. 

Colliery  Q.C.,  went  through  the  evidence  on  the  whole  twenty- 
eight  counts  of  the  indictment^  and  contended  there  was  no 
evidence  to  support  any  one  of  the  offences  charged. 

Martin,  B. — I  think  there  is  evidence  of  the  defendants* 
conspiring  together  to  cheat  and  defraud  certain  creditors,  and 
the  caae  must  go  to  the  jury.  The  prosecution  must,  however, 
elect  upon  which  count  they  will  proceed,  for  there  is  evidence 
of  but  one  offence. 

Ballantine,  Serjt.,  elected  to  go  to  the  jury  on  the  twenty-fifth 
count.  Verdict,  Guilty. 


Bbo. 
r. 

Brjluk 

KosTonuk 

186Z 

Bankngptejf — 

Indkimmt — 

Eleetiotu 


396  CKIMINAL  LAW  CASES. 


CENTRAL  CRIMINAL  COURT. 

November  27,  1862. 

(Before  Mr.  Justice  Btles.) 

Reg.  v.  Welton.  (a) 

Illness  of  toUness — Beading  deposition — 11  ^12  Vict  c.  42,  s*  7- 
In  the  absence  of  medical  evidence,  deposition  not  allowed  to  be  readt. 

ELIZABETH  WELTON  was  charged  with  felomoasly  cast- 
ing and  throwing  Annie  Welton  into  certain  water,  with 
intent  to  kill  and  murder  her. 

Sibton  and  Oppenlieim  for  the  prosecution. 

Sleigh,  for  the  prisoner. 

In  the  course  of  proving  the  case  for  the  prosecution  it  appeared 
that  the  prisoner  had  made  certain  statements  to  a  pohceman. 
Sang,  and  that,  in  his  examination  before  the  magistrates,  King 
had  repeated  the  statements  in  his  evidence^  which  was  returned 
on  the  depositions.  It  was  now  said  that  King  was  too  ill  to 
attend,  and  Ribton  proposed  reading  his  deposition,  and  called— 

Thomas  Harris,  P.  C.,  7,  who  said : — I  know  police-constablfe 
Samuel  King,  and  saw  him  this  morning  in  his  bed.  He  ha» 
fever.  I  have  a  certificate  here.  He  has  been  confined  to  his 
bed  about  a  fortnight^  and  the  divisional  surgeon,  Mr.*  Tenby,  is 
attending  him ;  he  is  not  able  to  get  up  yet. 

Byles,  J. — Do  you  know  of  your  own  knowledge  that  he  has 
been  confined  to  his  bed  a  fortnight  ? 

Answer. — No ;  only  from  what  somebody  has  told  me.  I  saw 
him  this  morning,  and  yesterday  morning ;  he  was  in  bed.  I  had 
not  seen  him  till  yesterday  since  he  has  been  ill. 

Sleigh  objected,  that  upon  this  evidence  the  deposition  could 
not  be  read,  and  that  the  certificate  was  inadmissible. 

Btles,  J. — The  words  of  the  statute  relied  upon  for  the 
prosecution,  and  by  which  they  seek  to  make  the  deposition 
admissible  in  evidence  are,  '*  If  upon  the  trial  of  the  person  so 
accused  as  first  aforesaid,  it  shall  be  proved  by  the  oath  or 
affirmation  of  any  credible  witness,  that  any  person  whose  depo- 

(a)  Beperted  bj  Rodrrt  Obbidgb,  Esq.,  Barristor-at-Law. 
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tttion  shall  have  been  taken  as  aforesaid  is  dead^  or  so  ill  as 
not  to  be  able  to  travel;  and  if  it  also  be  proved  that  such  deposi* 
-tion  was  taken  in  the  presence  of  the  person  so  accused,  and  that 
he^  or  his  counsel  or  attorney,  had  a  full  opportunity  of  cross« 
examining  the  witnesses,  then  if  such  deposition  purport  to  be 
ngned  hj  the  justice  by  or  before  whom  the  same  purports  to 
have  been  taken^  it  shall  be  lawful  to  read  such  deposition  as 
evidence  in  such  prosecution.''  I  am  of  opinion,  that  to  make 
this  deposition  admissible,  there  should  be  the  evidence  of  a 
medical  man  upon  oath,  or  other  evidence  upon  oath,  which  the 
court  might  think  of  equal  value  to  sworn  medical  testimony. 
The  constable,  Harris,  says  he  has  been  told  King  is  suffering 
from  fever ;  how  can  he  know  the  illness  is  of  such  a  nature  as  to 
render  the  witness  ^'  so  ill  as  not  to  be  able  to  travel  ?"  A 
medical  mah  is  the  proper  witness  of  that  fact,  and  no  medical 
man  is  called.    The  deposition  cannot  be  read. 


9. 
WSLTOV. 

isea. 

lUnesaof 


c^poftNofi^ 


Reg.  17.  Welton.  (a) 

Name  in  indictment  not  proved — AmendmenU^l^  Sf  15  Vict  c,  100,  8. 1. 

The  indictment  cJuirged  the  prisoner  with  the  intent  to  kill  and  murder 
Annie  Welton.  The  prosecution  fouled  to  prove  the  child  had  ever 
borne  such  a  name, 

Heldf  thai  the  indictment  might  be  amended  under  the  14  Sf  15  Vict, 
c.  100,  s,  1. 

ELIZABETH  WELTON  was  charged  with  feloniously  cast- 
ing and  throwing  Annie  Welton  into  certain  water,  with 
intent  to  kill  and  murder  her. 

Ribton  and  Oppenheim  for  the  prosecution. 

Sleigh  for  the  prisoner. 

The  chief  witness  for  the  prosecution  said  she  had  never  seen 
the  child  before  the  prisoner  attempted  to  kill  it,  and  had  never 
heard  an;^  one  call  it  by  any  name.  The  prisoner  was  a  stranger 
in  the  neighbourhood.     Upon  this 

Sleigh  objected  that  there  was  no  case  to  go  to  the  jury,  there 
being  no  proof  of  the  name  of  the  child  alleged  to  have  been 
assaulted.  The  indictment  stated  it  was  one  Annie  Welton.  The 
&ct8  were  that  the  name  of  the  child  was  unknown. 

-BiJ^on.— Then,  under  Lord  Campbell's  Act,  Ipropose  to  amend 
the  indictment  by  striking  out  the  words  Annie  Welton  and  insert, 
**  a  certain  female  child  wnose  name  is  to  the  jurors  unknown." 


(•}  Btptctod  hf  BoBEBT  Obbums,  Iiq.,  BanitUr-at-Uw. 
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Sleiffh. — The  14  &  16  Vict  c.  100,  &  1,  only  empowers  an 
amenchnent  as  to  the  Christian  name  or  surname  of  the  perscnt 
alleged  to  have  been  injured.  The  grand  jurors  have  presented 
the  name  and  the  proposed  alteration  would  not  be  amending  what 
was  simply  a  variance  proved.  The  form  of  the  indictment  woaM 
be  changed. 

ByleS)  J. — The  act  which  gives  power  of  amendment  states  in 
the  preamble  that  ^'  offenders  frequently  escape  conviction  on  their 
trials  by  reason  of  the  technical  strictness  of  criminal  proceedings 
in  matters  not  material  to  the  merits  of  the  case."  Here  the 
amendment  cannot  prejudice  the  prisoner  in  her  defence^  and  I 
consider  the  variance  not  ^  material  to  the  merits  of  the  case.**  A 
statute  of  this  kind  should  have  a  wide  construction,  and  I  shall 
not  interpret  it  in  favour  of  technical  strictness.  Let  the  indict- 
ment be  amended  as  proposed. 

The  amendment  having  been  made  the  jury  said 

Not  Guilty. 
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NORTHERN  CIRCUIT. 

Liverpool,  March  21,  1863. 

(Before  Mr.  Baron  Martin.) 

Reg.  v.  Marks  Lyons,  (a) 

Bankruptcy — Evidence-^  Obtaining  goods  on  credit. 

Section  233  of  the  <'  Bankruptcy  Act^  1849,"  applies  to  civU  matters  onfy^ 
atid  in  criminal  prosecutions  against  a  bankrupt  formal  proof  of  the 
trading  and  other  requisites  must  be  given.  Where  a  person  obtained 
goods  on  approval  and  pawned  ihem^  and  afterwards  obtained  oredU 
for  them  : 

Held,  that  the  ''  Bankruptcy  Actj  1861/'  s.  221,  did  not  apply. 

^■pHE  prisoner  was  indicted  under  the  provisions  of  the  Bank- 
J-  raptcy  Act,  1861,  sect.  221,  the  11th  clause  of  which  provides 
that,  "  If,  heing  a  trader,  he  shall,  with  intent  to  defraud  his 
creditors,  within  three  months  next  before  the  filing  of  the  petitiaa 
for  adjudication,  pawn^  pledge,  or  dispose  of,  otherwise  than  by 
bond  fide  transactions,  in  the  ordinary  way  of  his  trade,  any  of  his 
goods  or  chattels  which  have  been  obtained  on  credit  and  remain 
unpaid  for." 

The  first  count  was  for  illegally  pledging  certain  watches,  which 
he  had  obtained  on  credit  within  three  months  before  his  bank-* 
ruptcy  from  L.  Cohen  and  another,  and  which  still  remained 
unpaid  for  with  intent  to  defraud  his  creditors. 

The  second  count  was  in  the  same  form,  except  that  it  charged 
the  defendant  with  "  pawning '^  the  same  goods. 

The  third  count  charged  the  defendant  with  *'  disposing  "  of  the 
same  goods  with  the  like  intent. 

The  prisoner  had,  it  appeared,  written  to  Messrs.  Cohen  and 
requested  them  to  send  some  watches  on  approvaL  They  sent 
him  300/.  worth,  and  the  defendant  wrote  acknowledging  the 
receipt  of  the  goods,  and  saying  that  he  would  keep  the  whole  of 
the  goods  and  pay  for  them  by  bills.  This  Messrs.  Cohen 
peremptorily  refused,  and  the  defendant  thereupon  sent  back 
1002.  worth,  retaining  the  remainder,  and  ofiering  bills  for  them. 
This  ofier  was  refused  by  Messrs.  Cohen,  and  they  sent  a  member 

(a)  Reported  hj  B.  D.  M.  Lfttlvb,  Eeq.,  BftrriiteiHit-lAW. 
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of  their  firm  from  Birmingham  to  Liverpool  to  inquire  after  the 
*Lto58.  defendant     The  day  before  this  gentleman  arrived  in  Liverpool 

'    the  defendant  pledged  the  whole  of  the  watches  with  a  pawn- 

1863.  broker  for  120/.  On  seeing  Mr.  Cohen  the  defendant  agreed  tO' 
pay  for  the  watches  70/.  in  cash,  100/.  in  bills,  and  the  remainder 
in  cash  as  soon  as  he  could. 

Deigliton  and  R.  G.  Williams  for  the  prosecution. 

Littler^  for  the  prisoner. 

Dtnghton  called  an  officer  from  the  Bankruptcy  Court,  and  put 
in  a  file  of  the  proceedings  and  a  copy  of  the  Gazette  containing 
the  advertisement  of  the  prisoner's  bankruptcy,  under  the  12  &  13 
Vict.  c.  106,  s.  233.  (a) 

Utthr  objected  that  this  section  did  not  apply  to  criminal  cases,, 
and  that  the  prosecution  must  prove  the  trading,  the  petitioning 
creditor's  debt,  the  act  of  bankruptcy,  the  petition,  and  the 
adjudication. 

Mabtin,  B. — That  is  clearly  so.  That  section  was  never 
intended  to  apply  to  criminal  cases. 

Formal  proof  was  then  given  as  to  all  the  requisite  points. 

Mr.  Cohen,  when  called  as  a  witness,  swore  distinctly  that  the 
goods  were  on  approval  only  until  the  17th  of  October,  and  that 
the  before  mentioned  agreement  was  made  on  that  day. 

The  pawnbroker's  assistant,  who  was  called  to  prove  the 
pledging  by  the  prisoner,  proved  that  the  property  was  pledged 
on  the  sixteenth  of  October. 

Mabtin,  B. — Then  there  is  an  end  of  the  case.  The  bankrupt 
has  been  a  day  too  quick  for  you.  The  goods  bad  not  at  that 
time  been  obtained  on  credit.  (O) 

(a)  Tb&t  if  the  btnknipt  shall  not  (if  he  were  within  the  United  Kingdom  at  the  date  of  the 
acyodication),  within  twenty-one  days  after  the  adTortiseroent  of  the  bankruptcy  in  the 
Lotidon  Gazette,  or  (if  he  were  in  any  other  part  of  Europe  &t  the  date  of  the  adjudication) 
within  three  month*  after  snch  adTertiwment,  or  (if  he  were  elsewhere  at  the  date  of  the 
adjudication)  within  twelve  months  after  snch  adTertisement,  have  commenced  an  action,  snit^ 
or  other  proceeding  to  dispute  or  annul  the  iiat,  or  the  petition  for  adjudication,  and  shall  not 
have  prosecuted  the  same  with  due  diligence  and  with  effect,  the  Gazette  containing  such 
advertisement  shall  be  conclusive  evidence  in  all  cases  as  against  such  bankrupt,  and  in 
mil  actions  at  law  or  suits  in  equity  brought  by  the  assignees  for  any  debt  or  demand  for 
which  such  bankrupt  might  have  sustained  any  action  or  suit  had  be  not  been  adjudged  bank- 
Tupt,  that  such  person  so  adjudged  bankrupt  became  a  bankrupt  before  the  data  and  suing 
forth  of  such  fiat,  or  before  the  4ate  and  filing  of  the  petition  for  adjudication,  and  that  snoh 
fiat  was  sued  forth,  or  such  petition  filed,  on  the  day  on  which  the  same  is  stated  m  fbe 
Gazette  to  bear  date. 

(b)  It  seems  that  the  offence  (if  any)  committed  by  the  bankrupt  was  under  the  tenth  cUu8f» 
and  was  an  obtaining  on  credit  *^  under  the  false  colour  and  pretence  of  carrying  on  busioesa 

and  dealing  in  the  ordinary  course  of  trade  with  intent  to  defraud."-^ [Rupobtkb.] 
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WESTERN  CIRCUIT. 

Somerset  Spring  Assizes. 

Tauntoiij  March  1863. 

Reg.  v.  Cox. 

Perjury— False  declaration— S  ^  6  WUl.  4,  c  62,  *.  18. 
An  indictment  for  perjury  in  making  a  false  declaration  under  5  4*  6 
Will,  4,  c.  62,  s.  lij  cannot  be  sustained  when  the  deed  or  written 
instrument  of  which  tlie  declaration  is  confirmatory  is  not  duly  proved^ 

THE  prisoner  was  indicted  for  perjury  in  making  a  false 
declaration  under  5  &  6  Will.  4,  c.  62,  s.  18,  to  the  effect  that 
he  had  done  no  act  to  incumber  certain  lands,  his  property,  and 
that  he  was  in  possession  of  the  said  lands,  and  in  receipt  of  the 
rents  and  profits  thereof.  The  declaration  was  duly  sworn  and 
made  in  support  of  an  application  to  a  building  society,  in  1861» 
for  an  advance  of  150/.  The  mortgage  deed  of  1861  to  the 
building  society  was  produced,  but  the  attesting  witness  was  not 
called  to  prove  it.  The  original  conveyance  of  the  property  to 
the  prisoner  was  put  in. 

Folkard  for  the  prisoner,  contended  that  inasmuch  as  the  deed» 
of  which  the  declaration  was  confirmatory,  was  not  proved  (and  it 
waa  therefore  not  shown  that  the  m:\tter  sworn  to  in  the  declara- 
tion was  material)  the  indictment  could  not  be  sustained. 

H.  r.  Cole  for  the  prosecution,  contended  that  the  declaration 
vras  made  to  confirm  the  original  conveyance,  and  not  the  mort- 
gage which  was  executed  after  the  declaration,  and  therefore  that 
the  indictment  could  be  sustained  under  the  statute. 

Btles,  J. — I  am  of  opinion  that  the  objection  hy  the  learned 
coansel  for  the  prisoner  is  fatal  to  the  indictment.  The  preamble 
of  the  statute,  5  &  6  Will.  4,  c.  62,  "  whereas  it  may  be  necessary 
and  proper  in  many  cases  not  herein  spedfied  to  require  confirma- 
tion of  written  instruments,  or  allegations,  or  proof  of  debts,  or  of 
the  execution  of  deeds  or  other  matters,*'  must  be  read  with  the 
enacting  part;  and  as  the  deed  which  rendered  the  declaratioa 
necessary  is  not  proved  this  indictment  cannot  be  sustained. 

Not  Guilty. 
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COUBT  OF  CRIMINAL  APPEAL. 

April  25,  1863. 

(Before  Pollock,  C.B.,  Wiohtman  and  Williams,  JJ., 
Martin^  B.  and  Keatinq,  J.) 

Beg.  v.  William  Buboess.  {a) 

Ixurceny-^Oymership'^Ckh'OperaHve  society^^Tehniont  taking  hy 

member. 

Upon  the  trial  of  an  indictment  for  stealing  the  money  of  B.,  it  v>as 
proved  that  B.  received  the  money  as  the  servant  of  a  co-operative 
society  of  which  the  prisoner  was  a  member^  for  the  sale  to  members 
of  goods  provided  by  the  common  funds^  and  that  B.  was  accountable 
to  the  treasurer  for  the  money  so  received.  The  money  was  marked 
and  put  into  a  till  under  B,*s  charge^  from  which  the  prisoner 
clandestinely  took  it: 

Held^  that  B.  was  sufficiently  possessed  of  Hie  money  to  sustain  a  convic* 
(ion  for  larceny  of  the  money,  although  the  prisoner  was  a  member 
of  the  society. 

CASE  reserved  for  the  opinion  of  this  Court  by  Mellor,  J. 
The  prisoner  was  convicted  before  me  at  the  last  Assizes  at 
Chester,  oi  stealing  5s.y  alleged  in  the  first  count  to  be  the  money 
of  David  Bancroft,  and  in  the  second  count  to  be  the  money  of 
the  Stockport  Industrial  and  Equitable  Co-operative  Society. 

There  was  evidence  that  the  Stockport  Industrial  and  Equit- 
able Co-operative  Society  was  duly  enrolled,  but  there  was  no 
evidence  tnat  trustees  had  been  appointed  pursuant  to  the  18  &  19 
YkL  0.  63,  8.  17. 

The  proceeds  of  the  society  consisted  of  the  payments  of  the 
members  in  respect  of  shares  held  by  them  therein ;  and  the  affairs 
were  managed  by  a  committee  of  shareholders,  of  which  the  pri- 
soner was  a  member ;  and  under  their  superintendence  the  actual 
duties  of  management  were  performed  by  a  general  manager  and  a 
treasurer. 

The  society  occupied  several  sites  of  premises  as  stores  for 
l^oods,  which  were  provided  from  the  funds  contributed  by  the 
members,  and  the  goods  were  sold  to  the  members  of  the  society. 

(a)  Reported  by  Jomr  Thomfso^t,  Esq.,  Barri<ter-tt-Law. 
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The  New  Burke  Lane  Store  was  under  the  care  of  David  Ban- 
erofty  a  boy  aged  thirteen,  and  it  was  his  duty  to  sell  the  goods  at 
the  store ;  and  each  day  before  shutting  up  the  treasurer  called  at 
the  store,  stated  an  account  with  Bancroft  of  all  money  received 
by  the  latter,  giving  to  Bancroft  a  duplicate  of  such  account  for 
his  protection,  and  keeping  the  accounts  in  a  book  belonging  to 
the  society. 

On  Christmas-eve  the  account  had  been  settled  as  usual ;  but  as 
the  store  was  kept  open  after  such  settlement,  IZ.  145.  6d.  was 
received  by  Bancroft,  and  not  paid  over,  but  remained  in  the  till. 

The  prisoner  had  occasionally  called  at  the  store  to  assist  Ban- 
croft, as  he  said ;  and  in  consequence  of  suspicions  entertained  by 
other  members  of  the  committee,  one  of  tnem  on  Christmas-day 
proceeded  with  Bancroft  to  the  store,  and  having  taken  the  money 
and  marked  a  portion  of  it,  they  then  restored  the  money  so 
marked  to  the  tul. 

On  the  opening  of  the  store  on  the  26th  Dec.  the  prisoner  called 
there,  and  whilst,  as  he  supposed,  the '  attention  of  the  boy  Ban- 
croft was  occupied  in  the  business,  the  prisoner  was  seen  by  a 
person  secretea  for  the  purpose  of  observing,  to  take  two  half- 
crowns  of  the  marked  money  from  the  till,  and  put  them  into  his 
pocket  and  go  away. 

3£r.  Giffard,  counsel  for  the  prisoner,  objected  that,  as  the 
prisoner  was  a  member  of  the  society,  and  a  shareholder  in  the 
fimds,  he  could  not  be  convicted  on  either  count ;  that  the  posses- 
ion of  Bancroft  was  the  possession  of  the  society,  and  that  the 
possession  of  the  society  was  the  prisoner's  possession  in  common 
with  the  other  members. 

I  overruled  the  objection,  and  the  case  went  to  the  jury  on  the 
&cts,  and  the  prisoner  was  convicted  ;  but  1  postponed  the  judg- 
ment and  discharged  the  prisoner  on  his  own  recognizance  to 
appear  and  receive  sentence  when  called  upon. 

1  request  the  opinion  of  the  Court  of  Criminal  Appeal  whether 
the  prisoner  was  rightly  convicted. 

John  Meixob. 

No  counsel  appeared  on  either  side. 

Pollock,  C.B. — We  are  all  of  opinion  that  David  Bancroft^ 
who  was  employed  at  a  store  kept  by  the  Co-operative  Society,  to 
sell  the  goods  there,  and  who  had  charge  of  a  till  there  from  which 
5i.  was  stolen  by  the  prisoner,  and  who  was  accountable  for  the 
money,  was  sufficiently  possessed  of  the  money  stolen  to  sustain 
the  conviction  of  the  prisoner — the  indictment  alleging  the  money 
to  be  the  money  of  David  Bancroft — although  the  prisoner  was 
one  of  the  subscribers  to  the  Co-operative  Society. 

The  rest  of  the  Court  concurring, 

Conmctian  affirmed. 


Rbck 

V. 

BuBoaas. 

1S68. 
Laroaijf- 
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COURT  OF  CBIMINAL  APPEAL. 

May  30,  1863. 

(Before  Cockburn,  C.J.,  Pollock,  C.B.,  Williams,  and 
;Crompton,  JJ.,  and  Brakwell,  B.) 

Beg.  t^.  Lewis  Lee.  (a) 

False  pretences — Existing  fact. 

The  prosecutor  lent  1 0/.  to  the  prisoner  on  the  false  pretence  that  he  teas 
going  to  pay  his  rent^  and  if  the  prisoner  had  not  told  him  that  he  was 
going  to  pay  his  rentf  the  prosecutor  would  not  have  lent  the  money. 

Held  that  this  was  not  a  false  pretence  of  any  existing  fact  to  toarrant  a 
conviction, 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Chwrman 
of  the  Devonshire  Quarter  Sessions. 

Devon,  1  At  the  General  Sessions  of  the  Peace  of  our  Lady  the 

to  wit  J  Queen,  held  at  the  Castle  of  Exeter,  in  and  for  the 
county  of  Devon,  on  Tuesday,  the  12th  day  of  May,  in  the 
twentynsixth  year  of  the  reign  of  our  Sovereign  Lady  Victoria, 
by  the  grace  of  God  Queen  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Defender  of  the  Faith,  and  in  the  year  of 
our  Lord  1863,  before  Baldwin  Fulford,  John  Northmore, 
Esquires,  and  others  their  companions.  Justices  of  our  said  Lady 
the  Queen,  assigned  to  keep  the  peace  of  our  said  Lady  the 
Queen  in  and  for  the  county  aforesaid,  and  also  to  hear  and 
determine  divers  felonies,  trespasses  and  other  misdemeanors  in  the 
said  county  committed, 

Lewis  Lee  was  indicted  and  tried  for  obtaining  money  by  false 
pretences. 

The  following  is  an  extract  of  so  much  of  the  indictment  as 
sets  out  the  charge : — 

That,  "  contriving  and  intending  to  cheat  and  defraud,  he  did 
unlawfully,  knowingly,  and  designedly  falsely  pretend  to  one 
James  Oliver  Hill  that  he  the  said  Lewis  Lee  had  to  pay  his 
rent  to  the  Squire,  meaning  thereby  Richard  Sommers  Gkrd,  on 
the  1st  of  March  then  next,  but,  as  that  day  was  Sunday,  he  had 

(a)  Reported  bj  John  THoaiPSON,  Esq.,  Barristtr-at-Law. 
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.to  pay  the  said  rent  on  the  Monday  then  following,  and  that  he,        ^^^ 
the  said  liewis  Lee,  wanted  102.  to  make  up  his  said  rent;  by        ^^ 

means  of  which  said  false  pretence  the  said  Lewis  Lee  did  then        

and  there,  to  wit,  on  the  27th  day  of  February,  in  the  year  afore-  ^^^' 
said,  at  Monkton  aforesaid,  unlawfully  obtain  from  the  said  Fake preioim 
James  Oliver  Hill  10/.,  the  money  of  the  said  James  Oliver  Hill,  ^Existing 
with  intent  then  and  there  to  cheat  and  defraud.  Whereas,  in  ^«^- 
.truth  and  in  fact,  the  said  Lewis  Lee  had  not  to  pay  his  said  rent 
on  the  1st  of  March  then  next,  or  on  the  Monday  then  followinor. 
And  whereas,  in  truth  and  fact,  the  said  Kichard  Sommers  Gard 
had  not  fixed  with  the  said  Lewis  Lee  to  pay  his  said  rent  on  the 
said  1st  day  of  March,  or  the  following  day.  And  whereas,  in 
truth  and  in  fact,  the  said  Lewis  Lee  did  not  want  the  said  10/. 
to  make  up  his  said  rent  And  whereas,  in  truth  and  in  fact,  the 
said  Lewis  Lee  did  not,  on  the  said  1st  day  of  March  then  next, 
K)r  on  the  Monday  then  following,  or  at  any  other  time  after- 
wards, pay  his  said  rent,  or  the  said  sum  of  10/.  for  his  said  rent. 
And  the  said  Lewis  Lee,  at  the  time  he  so  falsely  pretended  as 
aforesaid,  well  knew  the  said  pretence  to  be  false. 
The  following  facts  were  proved  in  evidence : — 
That  prisoner  was  a  tenant  to  the  said  Sichard  Sommers 
trard,  and  owed  him  ISOil  for  rent,  and  that  he  had  promised 
Mr.  Gard's  bailiff  to  pay  it  in  February  ;  that  he  did  pay  pari  of 
it  in  February,  and  promised  to  pay  the  remainder  the  fir^t  weefk 
in  March.  That  James  Oliver  Hill,  the  prosecutor,  was  tilso 
tenant  to  Mr.  Gurd,  and  lived  on  the  adjoining  farm ;  and,  on 
Wednesday,  the  25th  of  February,  he  was  on  the  prisoner's  faf m, 
and  saw  there  stock  worth  200/.  or  more.  That  the  prisoner  had 
been,  for  some  weeks,  in  treaty  with  prosecutor's  father-in-law  to 
Jet  him  a  field  to  grow  flax,  for  whicii  prisoner  asked  him  5/.  an 
acre.  Prosecutor's  father-in-law  had  offered  him  4/.  lOf.,  and 
they  were  to  meet  on  Monday  or  Tuesday,  the  2nd  or  3rd/  of 
March,  to  make  final  settlement.  It  had  been  agreed  that  the 
rent  of  a  field  should  be  paid  thus:  10/.  on  taking  possession,  10/. 
in  May,  1863,  and  the  remainder  when  the  flax  was  cleared. 

The  prosecutor  owed  prisoner  1(5/.  10*.  for  a  heifer  and  some 
hay,  and  on  Friday,  the  27th  of  February,  prisoner  called  on  him 
In  the  evening  to  settle  the  debt.  Prosecutor  put  down  two  10/. 
notes,  but  the  prisoner  said  he  could  not  give  change,  upon  which 
it  was  arranged  that  the  prisoner  should  take  one  of  the  10/.  notes 
and  that  the  balance  should  be  paid  at  the  Honiton  market  the 
next  day,  which  was  done.  Prisoner  then  said :  **  I  am  going  to 
-pay,"  or  •'  I  have  got  to  pay  my  rent  to  the  Squire  on  the  1st  of 
March,  but  as  that  is  Sunday  I  am  going  to  pay  it  the  next  day. 
Will  you  advance  10/.  for  your  father-in-law  on  the  rent  of  the 
•flax  field?"  Prosecutor  replied,  "I  do  not  wish  to  be  mixed  up 
with  my  tather-in-law^s  affairs,  but  you  will  see  hira  on  Monday 
or  Tuesday,  when  you  can  make  a  settlement  of  everything.'* 
Prisoner  then  said,  "Will  you  lend  me  10/.  till  Tuesday  or  Wed- 
•nesday,  and  I  will  give  you  a  note  of  hand  for  it,  to  make  it  all 
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Bbo.       business-like.''      Prosecutor    then  lent  him   lOL^  and  he  gare 
1^        prosecutor  a  formal  promissory  note  for  that  amount     Prisoner 

did  not  say  he  required  the  sum  of  10/.  to  make  up  his  rent ;  but 

i^es.       the  prosecutor  stated  that  he  believed  that  was  what  he  wanted  h; 
f^impirttence  ^^^'     ^^^  pr6secutor  in  his  evidence  stated  that,  if  he  had  not 
^Exifting    told  him  he  was  going  to  pay  his  rent,  he  should  not  have  let  him. 
/«^        have  the  money. 

It  was  also  proved  that  for  about  ten  days  previous  to  the  27tk 
day  of  February  prisoner  had  made  arrangements  to  emigrate  to- 
New  Zealand,  and  had  taken  a  passage  for  nimself  and  his  family, 
and  had  obtained  a  grant  of  lana  there.  That  on  Saturday  even- 
ing the  28th  day  of  February  he  and  his  family  privately  left 
Monkton  for  London  to  go  to  New  Zealand,  having  previously 
cleared  off  all  his  effects,  cattle,  corn,  implements,  and  the  best  of 
'  his  household  furniture.  He  did  not  go  to  pay  his  rent,  which  is- 
still  unpaid;  but  at  the  time  he  obtained  the  10^  from  Hill  he  well 
knew  tnat  he  was,  as  appeared  from  his  letters  (which  were  ia 
evidence),  about  to  leave  the  next  day  for  New  Zealand,  and  he- 
did  so  leave.  He  was,  however,  apprehended  at  Deal,  where  %e 
was  waiting  for  the  ship  on  board  of  which  his  family  had  embarked 
at  Gravesend,  he  having  left  Gravesend  for  fear  of  the  police,  a& 
appeared  by  his  letters. 

The  Jury  found  the  prisoner  guilty,  and  stated  their  opinion 
that  the  prisoner's  statement  that  he  was  going  to  pay  his  rent  on- 
the  Monday  was  a  false  pretence,  and  that  the  money  was- 
advanced  on  the  credit  of  that  false  pretence. 

The    prisoner    was  thereupon  sentenced  to  twelve  calendar 

months'  imprisonment  with  hard  labour ;  the  hard  labour  not  to 

commence  until  the  decision  of  the  Criminal  Court  of  Appeal'on 

^  this  case,  and  he  remains  in  custody  under  this  sentence,  as  well 

as  under  civil  process  for  debt. 

The  Court  agreed  (o  submit  the  following  questions  for  the 
opinion  of  the  Court  of  Criminal  Appeal : — 

1.  Whether  the  indictment,  upon  the  face  of  it,  shows  a  false 
pretence?  and, 

2.  Whether  the  statement  of  the  prisoner,  as  shown  in  evidence,, 
is  a  false  pretence  within  the  meaning  of  the  88th  section  of  the 
24  &  25  Vict.  c.  96  ? 

Baldwin  Fulford,  Chairman. 

No  counsel  appeared  on  either  side. 

Cock  BURN,  C.J. — The  facts  stated  to  have  been  proved  in  this- 
case  do  not  warrant  the  conviction.  The  money  was  advanced  on 
the  credit  of  the  false  pretence  that  the  prisoner  was  going  to  pay 
his  rent ;  but  that  is  not  a  false  pretence  of  any  existing  fact, 
although  it  is  found  that  the  prisoner  had  not  the  intention  of 
paying  his  rent.'    The  conviction  must  therefore  be  quashed. 


The  rest  of  the  Court  concurring. 


Conviction  quashed. 
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COURT  OF  CEIMINAL  APPEAL. 

MayZO,  1863. 

(Before  CockbubNi  C.J.,  Pollock,  C.B.,  Williams  and 
Cbompton,  JJ.,  and  Bramwell,  B.) 

Beg.  t;.  Jabrald  and  Ost.  (a) 

Larceny  Act — 24  Sf  25   Viet  c.  96,  f .  58 — Being  armed  at  night  with 
intent  to  break  and  enter-^^Indictment — Proof, 

Under  the  24  j-  25  Vict.  c.  95,  s.  58,  which  enacts  that  '<  Whosoever 
shall  be  found  by  night  armed  with  any  dangerous  or  offensive  weapon 
or  instrument^  with  intent  to  break  or  enter  into  any  dweliing-house  or 
other  building"  it  is  necessary  to  state  in  the  indictment  and  prove  in 
evidence  the  otonetship  of  the  building  in  order  that  the  jury  may 
know  the  charge  they  have  to  try,  and  the  prisoner  the  charge  he  has 
to  meet  ^ 

THE  following  case  was  reserved  for  the  opinion  of  this  Court 
by  the  Chairman  of  the  Suffolk  Quarter  Sessions,  held  at 
Bury  St.  Edmunds : — 

At  an  Adjourned  Sessions^  held  for  the  county  of  Suffolk  at 
Bury  St.  Edmunds,  on  the  16th  of  March,  1863,  William  Jarrald 
and  Thomas  Ost  were  tried  upon  the  following  indictment: — 

Suffolk,  1  The  Jurors  of  our  Lady  the  Queen,  upon  their  oath 
to  wit.  J  present,  that  William  Jarrald  and  Thomas  Ost,  on 
the  2l6t  of  February,  1863,  were  found  by  night,  to  wit,  at  the 
hour  of  half-past  three  in  the  morning  of  the  same  day,  armed 
with  a  certain  dangerous  and  offensive  weapon  and  instrument,  to 
wit,  a  loaded  gun,  with  intent  then  to  break  and  enter  a  building, 
to  wit,  a  malting,  and  to  commit  a  felony  therein,  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  sard  Lady  the  Queen,  her  crown  and  dimity. 

It  having  been  proved  that  the  prisoners  were  found  m  a  field 
adjoining  to  three  separate  and  distinct  maltings,  and  that  they 
were  gomg  in  a  direction  which  would  lead  them  to  any  one  of 
the  three,  the  maltings  being  the  property  and  in  the.  occupation 
of  three  different  owners,  viz.,  Coe,  Ardley,  and  Branwhaite,  the 
counsel  for  the  prisoners,  at  the  conclusion  of  the  case  for  th  e 

(a)  Reported  hj  Joia  Tkoicp»o]|,  Eiq.,  BarrUterHit-Liir. 
x2 
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l^^*  prosecution,  objected  that  the  indictment  ought  to  have  stated  the 

Jarbald  ownership  of  the  building  mentioned,  and  the  place  where  it  was 

AND  situate.     No  amendment  was  made :  and  the  prisoners  were  both 

OsT.  found  guilty,  and  each  was  sentenced*  to  three  years'  penal  servi- 

igg3  tude. 

'  The  question  submitted  for  the  consideration  of  the  Court  of 

Indictments  Criminal   Appeal  is,   whether   under  the    circumstances    above 
^*\?^^  stated  the  prisoners  were  rightly  convicted. 

P£T£B  HuDDLESToy,  Chairman  of  the  said 
Court  of  Quarter  Sessions. 

BulweTy  for  the  prisoners. — It  is  submitted  that  this  conviction 
cannot  be  sustained.  The  indictment  is  bad  because  the  owner- 
ship and  situation  of  the  malting  are  not  stated  therein.  The 
indictment  is  founded  on  the  24  &  25  Vict.  c.  96,  s.  58,  which 
enacts  that  '^  whosoever  shall  be  found  by  night  armed  with  any 
dangerous  or  offensive  weapon  or  instrument  whatsoever,  with 
intent  to  break  or  enter  into  any  dwelling-house  or  other  building; 
whatsoever,  and  to  commit  any  felony  therein,  or  shall  be  found 
by  night  having  in  his  possession  without  lawful  excuse  (the  proof 
of  which  excuse  shall  lie  on  such  person)  any  picklock,  key,  crow, 
jack,  bit,  or  other  implement  of  housebreaking,  or  shall  be  found 
by  night  having  his  face  blackened  or  otlierwise  disguised,  with 
intent  to  commit  any  felony  therein,  shall  be  guilty  of  a  raisde- 
meanor^  and  being  convicted  thereof,  &c''  Although  the  venue 
in  the  margin  renders  it  unnecessary  to  state  the  county  in  the 
body  of  the  indictment,  still  it  would  not  be  sufficient  to  allege 
that  the  prisoners  were  found  by  ni<jht  in  the  county  merely,  or 
that  the  malting  was  situate  in  the  county  merely.  The  section 
is  placed  in  the  series  headed  *^as  to  sacrilege,  burglary,  and 
housebreaking,"  in  all  which  offences  it  is  necessary  to  allege  in 
the  indictment  the  ownership  and  situation  of  the  property.  The 
evidence  shows  that  there  were  three  makings  belonging  to  three 
different  persons,  and  the  indictment  should  have  stated  the  name 
of  the  owner  and  the  situation  of  the  one  the  prisoners  intended 
to  break  and  enter.  [Pollock,  C.  B. — Supposing  the  prisoners 
had  been  overheard  to  say  that  they  intended  to  break  into  which- 
ever of  the  three  they  found  most  convenient,  would  they  be 
dispunishable  because  it  could  not  be  specified  that  they  intended 
to  break  into  any  particular  one  ?]  The  indictment  might  have 
contained  ns  many  counts  as  there  were  different  buildings  and 
owners.  [Cockburn,  C.  J. — But  then  it  might  be  said  that  the 
jury  would  have  the  same  difficulty  in  specifying  the  particular 
one  into  which  the  prisoners  intended  to  break  and  enter.]  The 
oriminal  law  does  not  punish  a  man  for  having  a  general  criminal 
intention  ;  a  narticular  intent  must  be  alleged  and  proved. 
Unless  it  can  be  said  that  a  man  is  going  to  break  into  some 
one  house  in  particular  he  cannot  be  convicted  under  this  Act  of 
Parliament.  Stating  the  charge  so  generally  in  the  indictment 
gives  the  prisoners  no  information  as  to  the  offence  of  which  they 
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are  accused,  and  which  the  prosecutor  is  going  to  prove  against       ^^' 
them.     The  prosecutor,  upon  this  indictment,  might  go  before  the     j^'^u> 
grand  jury  and  give  evidence  as  to  the  premisses  of  A.  B.,  and        and 
thereupou  procure  a  true  bill  to  be  returned,  while  at  the  trial  the         0^- 
indictment  would  be  satisfied  by  giving  evidence  of  an  intention        ^^^ 

to  break  into  premises  of  a  different  person  in  a  different  part  of       

tlie  county.  Again,  consistently  with  what  is  alleged  in  the  Jj^^'^^7', 
indictment,  the  intent  might  be  to  break  into  the  prisoner's  own  ^nMu  ^ 
malting.  If  the  charge  had  been  with  intent  to  break  and  enter 
a  dwelling-house,  it  would  have  been  clearly  insufBcient  to  allege 
the  charge  so  generally  in  the  indictment.  The  precedent  m 
Archbold's  Crira.  Plead,  states  the  ownership  and  situation  of  the 
premises.  In  1  Russ.  on  Crimes,  824,  it  is  said :  ^*  It  is  necessary 
to  ascertain  with  exactness  the  felony  really  intended,  as  it  must 
be  laid  in  the  indictment  and  proved  agreeably  to  the  fact.  And 
a  felony  intended  to  be  committed  will  not  support  an  indictment 
charging  a  felony  actually  committed."     In  Rex  v.  Ridley  (Russ. 

6  Ky.  515;,  where  the  first  count  of  the  indictment  alleged  that 
the  defendant,  at  the  parish  of  W.,  in  the  county  of  N.,  having 
entered  into  a  certain  close  there  situate,  with  intent  there 
illegally  to  kill  game,  was  there  found  at  night  armed  with  a 
certain  gun ;  and  the  second  count  charged  him,  in  like  manner, 
with  having  entered  into  a  certain  inclosed  ground,  but  neither 
the  close  nor  the  inclosed  ground  were  described  by  naine, 
ownership,  occupation,  or  abuttals,  the  majority  of  the  Judges 
thought  the  description  insufficient,  because  it  was  substantially  a 
local  offence,  and  the  defendant  was  entitled  to  know  to  what 
q>ecific  place  the  evidence  was  to  be  diredted,  and  judgment  was 
arrested.  The  same  rule  is  laid  down  in  Starkie  on  Criminal 
Pleading,  that  it  is  necessary  to  specify  the  ownership  and 
situation  of  the  premises  in  order  to  identify  the  offence  charged. 

Orridffe,  for  the  prosecution. — This  is  not  a  local  offence,  and  it 
is  not  necessary  to  allege  the  ownership  and  situation  of  the 
premises  in  the  indictment*  [Cockburn,  C.  J. — Must  you  not 
identify  the  charcre  so  as  to  enable  the  prisoner  to  know  what  he 
has  to  meet  ?]  The  recent  cases  on  the  game  laws  are  analogous, 
where  it  was  held  that  it  was  not  necessary  to  show  that  the 
prisoner  had  come  from  some  land,  and  that  the  presumption  of 
that  fact  might  be  drawn  from  the  surrounding  circumstances : 
(Evans  v.  Botterill,  8  L.  T.  Rep.,  N.S.,  272;    Brmm  v.   Turner, 

7  L.  T.  Rep.,  N.S.,  683.)  [Cockbuen,  C.  J.— The  Poaching 
Act,  25  &  26  Vict.  c.  114,  was  passed  to  meet  a  particular  case, 
where  there  is  good  reason  to  suspect  that  men  have  been  out 
poaching,  and  it  is  impossible  to  trace  them  to  any  particular 
place.]     The  14  &  15  Vict  c.  100,  s.  24,  was  then  referred  to. 

CouKBUBN,  C.  J. — I  am  of  opinion  that  this  conviction  cannot 
be  sustained.  The  first  question  is.  What  is  the  offence  created 
by  the  Legislature  ?  According  to  Mr.  Orridge's  contention,  any 
man  found  by  night  with  a  dangerous  or  offensive  weapon,  or 
some  instrument  from  which  it  is  impossible  to  doubt  that  he  is 
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Baow  going  to  break  into  some  house  or  building,  is  guilty  of  miade- 
Jabbaid  nieanor.  I  do  not  think  that  is  so,  and  I  am  of  opinion  that  there 
ASTD  must  be  a  definite  intention  to  break  into  some  particular  house* 
OsT.  As  to  whether  there  must  be  an  intention  to  commit  a  particular 
[^^       felony  upon  that  point  I  say  nothing.     It  is  not  enough  to  say 

'       that  a  man  intended  to  break  into  a  house  generally.     The  rules 

/iKKcftiMiif—  of  criminal  pleading  must  not  be  lost  sight  of,  and  it  must  not  be 
^^mSH^  ^  forgotten  that  there  is  no  opportunity  of  getting  a  new  trial  in 
criminal  cases  on  the  ground  of  surprise,  or  that,  if  the  defendant 
had  had  a  better  knowledge  of  wiiat  the  nature  of  the  offence 
charged  was,  he  might  have  been  able  to  meet  it.  The  jury  and 
the  prisoner  ought  to  know  the  precise  offence  charged  against 
the  prisoner,  and  as  this  does  not  appear  on  the  indictment  I  think 
the  conviction  cannot  be  sustained. 

Pollock,  C.  B. — I  am  of  the  same  opinion.  I  will  merely 
add,  that  Cockburn,  C.  J.,  has  placed  the  doubt  I  felt  in  such  a 
point  of  light  that  I  feel  his  construction  of  the  Act  must  be  so. 
If  a  man  is  found  at  night  with  a  pair  of  pistols  and  burglarious 
instruments  upon  him,  under  circumstances  that  there  can  be  no 
doubt  that  he  is  out  for  a  criminal  purpose,  the  statute  never 
intended  that  such  a  case  as  that  should  be  the  subject  of  penal 
servitude.  Unless  the  statute  goes  that  length  this  indictment  is 
bad. 

Williams,  J. — ^T.  am  of  the  same  opinion.  If  sect.  58  intended 
that  it  should  be  a  crime  if  a  person  was  found  at  night  armed 
with  an  offensive  weapon  or  instrument  with  intent  to  break  or 
enter  into  any  dwelling-house,  and  commit  a  felony  therein, 
although  it  could  not  be  ascertained  what  dwelling-house,  and 
althought  it  could  not  be  ascertained  what  felony  he  intended 
to  commit,  then  this  indictment  is  good.  But  I  think  the  statute 
did  not  mean  that,  and  that  it  is  necessary  to  specify  the  owner- 
ship and  situation  of  the  premises  the  defendant  intended  to  break 
into. 

Crompton,  J. — I  am  of  the  same  opinion.  I  think  that  the 
indictment  is  good  only  in  case  it  shows  an  intention  to  break  and 
enter  some  definite  dwelling-house  or  building,  and  to  commit 
some  definite  felony  therein.  Under  a  particular  statute  it  was  not 
necessary  to  specify  the  mode  in  which  a  murder  was  alleged  to 
have  been  committed.  But  you  must  specify  a  definite  crime. 
In  this  ca/e  I  think  no  crime  was  proved,  for  it  was  open  to  the 
jury  to  infer  that  the  prisoners  intended  to  break  and  enter  into 
any  one  of  the  three  malting  houses ;  that  is  just  the  same  in 
principle  as  any  one  of  300.  The  words,  to  commit  "  any"  felony 
therein,  are  the  same  as  to  break  and  enter  into  *^  any"  dwelling- 
house,  as  to  which  all  the  precedents  show  that  it  is  necessary  to 
allege  the  ownership  and  situation  of  the  premises. 
Bramwell,  B. — I  concur. 

Conviction  quashed. 
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April  25,  1863. 

<Before  Cockbubx,   C.J.,  Cbompton,  Blackburn,  and 
Mellob,  JJ.) 

Kerkin  and  others  w.  Jenkins. 

Unlawful  purposc'^Feloniotts  intention — Vagrant  Act — 5   Geo.  4» 

c.  83,  s.  4. 

An  information  under  the  5  Geo.  4,  c.  83,  *.  4  (the  Vagrant  Act\ 
charged  the  appellants  with  being  found  in  the  respondent's  house  at 
night  ^^  for  an  unlawful  purpose^  to  wit,  for  the  purpose  ofjeloniousfy 
stealing  the  respondents  property y  The  evidence  showed  that  they 
were  in  the  respondent's  house,  partaking  taith  his  servants  of  his 
provisions  without  his  knowledge  or  consent.  The  justices  found  that 
the  appellants  were  in  the  house  for  the  unlawful  purpose  of  joining  in 
the4aking  and  consuming  tJie  respondent's  property  without  his  consent 
or  knowledge,  and  convicted  them : 

Held,  that,  as  the  information  laid  a  felonious  purpose,  it  was  essential 
to  support  it,  that  a  felonious  intention  should  be  shown  ;  that  as  the 
justices  had  merely  found  that  Hie  appellants  were  in  the  house  for  the 
purpose  of  unlawfully  taking  and  consuming  the  respondent's  property^ 
without  stating  that  they  were  there  to  commit  a  felony,  the  conviction 
was  bad. 

THIS  was  a  case  stated  under  20  &  21  Vict  c.  43,  for  the 
opinion  of  the  Court. 
At  a  petty  sessions,  iholden  for  the  St.  Austell  division  of  East 
Powder,  Cornwall,  en  the  -Srd  of  June  last,  an  information  pre- 
ferred by  David  -lenkins  (the  respondent)  against  Samuel  Eerkin^ 
James  Huxtable,  and  George  Colenso  (the  appellants),  under 
5  Geo.  4,  c.  83,  s.  4,  commonly  called  the  Vagrant  Act,  chai^ng 
that  they  on  the  7th  of  May,  at  Church  Town,  in  the  parisn  of 
Gorran,  in  the  said  county,  at  eleven  o'clock  at  night,  were  found 
in  the  dwelling-house  of  the  respondent  for  a  certain  unlawful 
*  purpose,  to  wit,  for  the  purpose  of  feloniously  stealing  and  con- 
verting to  their  own  use  certain  provisions  the  property  of  the 
respondent,  contrary  to  the  form  of  the  statute,  w^s  heard,  and 
the  said  appellants  duly  convicted. 
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Eerxix  It  was  proved  that  on  the  day  in  question  the  household  of  the 

OrittERa      respondent  (who  is  vicar  of  the  parish)  consisted  of  himself,  his- 
V.  daughter,  and  three  female  servants.      At  ten  p.m.  the  family 

JBKKKfs.  retired  to  their  respective  rooms;  but  the  respondent  and  his- 
jggg^  daughter,  suspecting  that  all  was  not  right,  went  down  stairs  to 
'       keep  watch.     The  appellants  and  the  respondent's  servants  and 

Unlttwfid  his  schoolmistress  were  in  the  servants'  bedroom,  the  door  of 
s^eo^T^cTss  which  was  fastened.  The  respondent  demanded  admission, 
s,4,  *  which  was  refused.  Two  of  the  appellants  then  escaped  by  the 
window,  and  the  third  was  afterwards  turned  out  of  the  house^ 
On  entering  the  room  the  respondent  found  on  the  table  the  frag- 
ments of  an  entertainment  consisting  of  provisions,  a  portion  of 
which  was  proved  to  be  his  property;  and  it  was  also  proved  that 
the  appellants  were  in  the  respondent's  house  without  his  know- 
ledge or  consent.  It  was  also  proved  that  one  of  the  appellants 
had  been  paying  his  addresses  to  one  of  the  servants  of  the  respon- 
dent, but  it  was  not  shown  that  he  had  ever  been  there  at  night. 

We  convicted  the  appellants  on  the  ground  that  they  were,, 
under  the  circumstances  proved  to  us,  in  the  house  of  the  respon- 
dent for  an  unlawful  purpose  within  the  meaning  of  the  Act.. 

The  question  of  law  arising  on  the  above  statement  for  the 
i>pinion  of  the  Court  is,  was  the  purpose  for  which  we  found  the 
appellants  to  have  been  in  the  respondent's  house,  namely,  the 
purpose  of  joining  in  the  taking  and  consuming  of  the  provisions 
which  were  respondent's  property,  without  his  knowledge  or  con- 
sent, an  unlawful  purpose  within  the  meaning  of  the  Act? 

Karslake,  Q.C.  for  the  respondent. — The appellants-were proved 
to  have  been  in  the  respondent's  house  for  a  felonious  purpose. 
[Cromptox,  J. — The  purpose  is  very  material  here.  Did  they  not 
go  to  the  house  for  another  purpose  than  that  laid  in  the  informa- 
tion ?]  They  went  for  the  purpose  of  consuming  the  respondent's 
property.  The  case  may  be  assimifated  to  that  of  Reff.  v.  fVhiie 
{9  C.  &  P.  344),  where  it  was  held,  that  if  a  servant  take  his 
master's  property  and  hand  it  over  as  a  gift,  it  amounts  to  a  felony. 
Had  the  parties  been  indicted,  the  judge  must  have  left  it  to  the 
jury  to  say  whether  the  facts  constituted  a  felony,  and  the  Court 
will  not  disturb  the  finding  of  the  magistrates  before  whom  all  the 
facts  were. 

Field  for  the  appellants. — The  conduct  of  the  parties  amounted 
to  gross  impropriety,  but  did  not  constitute  a  felony.  But  assuming 
that  on  an  indictment  a  felony  might  have  been  found,  the  offence 
has  not  been  found  in  this  case.  The  information  charges  the 
parties  with  felony,  but  the  justices  have  merely  found  that  they 
were  there  for  an  unlawful  purpose.  The- conviction j  therefore, 
cannot  be  sustained. 

CocKBURN,  C.J. — I  think  that  the  justices  have  stopped  short , 
of  finding  the  charge  on  which  the  information  is  based.     The 
information  alleges  that  the  appellants  were  in  the  house  of  the 
respondent  "for  an  unlawful  purposci- tO'wit,  for  the  purpose  of 
feloniously  stealing."    But  the  justicosbhas^  hesitated  to.  hold  that 
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AND 
0THBB8. 


the  purpose  was  felonious^  and  have  merely  said  that  they  were  there 

for  the  unlawful  purpose  of  consuming  the  respondent's  provisions. 

Kow  this  may  be»  and  is^  an  unlawful  purpose ;  but  it  is  not  such      ^'^'^T 

an  unlawful  purpose  as  is  laid  in  the  information.    Had  the  matter     Jenkins. 

formed  the  subject  of  an  indictment  a  judge  probably  would  not       ^^^ 

have  withdrawn  the  evidence  from  the  consiaeration  of  the  jury,        ' 

although  he  might  have  been  tolerably  certain  that  the  result      Unlawfid 
would  be  an  acquittaL     But  we  are  not  sittin<;  here  to  decide  a  ,  ^IIP^ITm 
fact,  but  to  interpret  the  law,  and  as  the  magistrates  have  shrunk        «.  4. 
from  actually  finding  that  the  offence  is  a  felony,  and  have  asked 
us  to  define  whether  the  act  does  amount  to  a  felony,  we  must 
hold  that  their  finding  does  not  sustain  the  information,  and  that 
the  conviction  must  therefore  be  quashed. 

Cromptok,  J. — I  do  not  consider  that,  to  insure  a  conviction 
under  the  Act,  it  is  always  essential  that  a  felony  should  be 
proved ;  but,  as  the  respondent  has  chosen  to  lay  the  unlawful 
purpose  as  a  felonious  one,  he  is  confined  to  it,  and  it  is  our  duty 
to  see  whether  the  charge  has  been  found.  Now  there  was  some 
evidence  which  might  have  been  left  to  a  jury  of  a  felonious  inten- 
tion, and  the  magistrates  might  probably  have  come  to  a  conclu- 
sion that  a  felonious  act  was  contemplated.  But  they  have  shrunk 
from  doing  so,  and  merely  found  that  the  appellants  were  in  the 
house  for  the  unlawful  purpose  of  consuming  the  respondent's 
property.  This  is  not  the  offence  laid  in  the  information,  and  I 
therefore  think  that  the  parties  were  not  properly  convicted  of  the 
matters  with  which  they  were  charged. 

Blackburn,  J. — The  conviction  can  only  be  supported  by 
finding  that  the  parties  were  in  the  house  for  the  purpose  of  com- 
mitting felony,  for  the  information  is  so  laid.  Has  the  offence, 
then,  been  so  found,  and  is  the  evidence  sufficient  to  sustain  the 
finding  ?  Now  the  magistrates  have  simply  found  that  the  appel- 
lants were  in  the  respondent's  house  for  the  unlawful  purpose  of 
joining  in  the  taking  and  consuming  the  respondent's  property  with- 
out his  knowledge  or  consent.  This  is  insufficient,  as  I  think  that 
they  should  have  shown  that  they  were  there  with  a  felonious 
intent.  It  is  difficult  to  define  precisely  what  would  amount  to  a 
felony,  and  the  evidence  might  probably  have  warranted  the 
justices  in  finding  a  felonious  act,  but  as  they  have  not  done  so^  I 
think  that  the  conviction  must  be  quashed. 

Mellor^  J.,  concurred. 

Conviction  (fuashedi 
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COURT  OF  QUEEN'S  BENCH. 

May  30,  1863. 

(Before  Blackburn  and  Mellob,  JJ.)  {a) 

Taylor  (Appellant)  v.  Newman  (Respondent). 

Unlawful  kiUing— Pigeons— 24i  ^  25  Viet  e.  96,  s,  23. 

By  sect.  23  of  the  24  ^  25  Vict.  c.  96  {Larceny  Act),  it  is  enacted  thaij 
whosoever  shall  un/awjully  and  wilfully  killj  wound,  or  take  any  house^ 
dove  or  pigeon,  under  such  circumstances  as  shall  not  amount  to  larceny 
at  common  law^  shall^  on  conviction,  S^c. : 

JEfeld,  that  this  provision  does  not  apply  to  a  case  where  a  party,  under  a 
claim  of  right,  kills  a  pigeon  which  is  doing  mischief  upon  his  land» 

A.,  the  occupier  of  land,  gave  notice  to  B.,  who  kept  pigeons,  that  such 
pigeons  did  damage  to  his  land^  and  that  he  would  destroy  them  if  they 
were  not  restrained.  After  this  noticcy  finding  the  pigeons  ofi  his  land, 
he  fired  his  gun,  whereupon  they  rose  ;  he  then  fired  again  and  killed 
one  of  tJiem,  and  being  convicted  upon  an  information  laid  under  the 
above  section, 

Beld^  that  such  conviction  was  bad. 

THIS  was  a  case  stated  by  justices  at  petty  sessions  upon  a 
conviction  under  sect.  23  of  the  24  &  25  Vict.  c.  96  ftbe 
Larceny  Consolidation  Act),  for  unlawfully  killing  a  pigeon. 

By  tne  above  section  it  is  enacted :  **  Whosoever  shall  unlaw* 
fully  and  wilfully  kill,  wound,  or  take  any  house-dove  or 
pigeon,  under  such  circumstances  as  shall  not  amount  to  larceny 
•at  common  law,  shall,  on  conviction  before  a  justice  of  the  peace, 
forfeit  and  pay  over  and  above  the  value  of  the  bird,  any  sum  not 
exceeding  2/." 

The  facts  of  the  case  were  these.  A  number  of  house  pigeons 
T>elonging  to  a  Mr.  Lloyd,  were  kept  for  him  at  or  near  the  house 
of  one  Thomas  Newman,  his  gamekeeper,  the  respondent. 

The  appellant  is  a  farmer,  whose  land  is  very  near  the  house  of 

(a)  Cockburo,  C.J.,  was  noivoidably  absent,  and  Wightmaii,  J.  was  sittiog  in  tiie  DiTwoe 
<3oiirt. 
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tbe  respondent,  and  the  pigeons  in  question  were  in  the  habit  in      Tatlmk 
the  day  time  of  flying  over  and  upon  and  feeding  on  appellant's    jj„^|^ 

lands.    Appellant  complained  to  the  respondent  of  the  mjury  he        

sniiposed  to  be  done  him  by  the  pigeons,  and  on  the  1st  of       issa. 
Janoary,  1863,  he  caused  the  notice  hereinafter  set  forth  to  be     im^M 
sored  on  Mr.  Lloyd.    On  the  5th  of  February  last  appellant^      ftSS^ 
with  a  loaded  gun  in  his  hand,  went  into  one  of  his  fields,  where   S4^S5  Vkt, 
the  said  pigeons  were  feeding  on  the  ground.     Appellant  fired  at    ^  •^i  «•  *^ 
the  pigeons,  and  thereby  caused  them  to  rise.     Appellant  then 
fired  at  them  a  second  time,  and  killed  one  of  the  pigeons,  which 
be  left  dead  on  the  ground.     The  valao  of  the  pigeon  killed  was 
said  to  be  2s.  6d. 

The  following  is  a  copy  of  the  notice  served  on  Mr.  Lloyd 
above  mentioned : — 

^^  Hastinffs,  \st  January^  1863, 

^  Sm, — Mr.  Stephen  Taylor,  of  Merriments  Farm,  Solehurst, 
bas  complained  to  us  of  the  serious  injury  and  annoyance  he  has 
aostuned,  and  still  continues  to  suffer,  by  reason  of  your  pigeons 
being  allowed  to  feed  on  his  land,  and  he  states  he  has  in  vain 
complained  to  you  through  your  keeper  about  the  matter,  and  he 
bas  now  instructed  us  to  inform  you  that  he  shall  hold  you 
responsible  for  all  damages  he  may  sustain  in  consequence ;  and 
ve  have  to  request  that  you  will  immediately  cause  them  either 
to  be  destroyed,  or  prevent  them  doing  further  injury  to  Mr. 
Taylor's  crops ;  if  not,  although  Mr.  Taylor  will  very  much  regret 
to  do  any  act  which  may  be  considered  at  all  unneighbourly,  he 
will  be  compelled  in  self  defence  to  shoot  or  otherwise  destroy 
such  pigeons,  besides  claiming  damages  against  you  as  above 
stated ;  and  you  will  be  pleased  to  take  this  as  notice  of  such 
bis  intention.     We  are,  &c., 

"J.  G.  Lanqham  and  Son." 

On  these  facts  it  was  contended  b^  the  appellant's  attorney  that 
the  killing  of  the  pigeon  under  the  circumstances  above  stated  was 
not  an  '*  unlawful  killing,"  and  therefore  did  not  render  appellant 
liable  to  the  penalty  imposed  by  the  23rd  section  of  24  &  25  Vict 
c  96,  because  after  giving  the  above-mentioned  notice,  and  the 
pigeons  being  still  permitted  to  come  upon  his.  land,  the  appellant 
was  justified  by  law  in  killing  the  said  pigeons. 

FranciSy  in  sup^rt  of  the  conviction,  argued  that,  reclaimed 
pigeons  being  private  property,  the  appellant  was  guilty  of 
an  unlawful  act  in  killing  the  pigeon  in  question,  within  the 
meaning  of  the  section.  The  present  law  is  a  re-enactment 
ef  section  33  of  the  7  &  8  Geo,  4,  c.  29,  and  was  meant  to 
apply  to  cases  of  an  unlawful  killing  where  the  act  does  not 
amount  to  a  larceny  at  common  law.  That,  even  if  he  had  a 
right  to  kill  the  pigeon  whilst  actually  on  the  ground  eating  his 
-com,  he  had  no  right  to  do  so  when  it  was  flying  away.  [Black- 
burn, J. — I  cannot  believe  that  the  statute  was  ever  intended  to 
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apply  to  a  case  where  the  pigeon  was  feeding  upon  a  man's  land*, 
but  only  to  cases  where  he  does  the  act  wantonly  or  without  any 
colour  of  right.  It  seems  strange  to  treat  this  as  a  criminal  act.] 
If  any  damage  were  done  the  appellant  could  have  maintained  his 
action ;  here,  moreover,  he  killed  the  pigeon  whilst  flying.  [Black- 
burn, J. — If  he  was  justified  in  shooting  it  whilst  on  the  ground^ 
he  might  kill  it  in  the  air.  He  would  have  no  right  to  follow  it 
off  his  ground.]  It  is  upon  the  same  footing  as  shooting  a  dog : 
(  Vere  v.  Lord  Cawdor,  11  East,  568.)  [Mellor,  J.— That  case 
turned  upon  the  validity  of  a  plea ;  here  we  have  to  do  with  the 
words  in  an  Act  of  Parliament,  and  the  question  is  what  is  the 
meaning  of  the  word  "  unlawfully  ?"]  He  referred  also  to  DevoelL 
V.  Sanders:  (Cro.  Jac. 492.) 

Hanneuy  for  the  appellant,  contended  that  this  was  not  an* 
"  unlawful  killing "  within  the  meaning  of  the  statute :  {Rex  v. 
Brooke,  4  C.  &  P.  131 ;  iZea:  v.  Cheafor,  21  L.  J.  43,  M.  C) 
That  the  statute  does  not  mean  to  refer  to  any  killing  of  pigeons 
which  may  not  be  justifiable,  but  such  an  improper  killing  as^ 
though  it  would  not  amount  to  larceny  at  common  law,  would 
nevertheless  be  in  itself  a  criminal  act.  That  as  this  was  done  in 
the  assertion  of  a  right,  it  was  not  a  criminal  act :  {Rey.  v.  Cridlandy 
7  EL  &  Bl.  879 ;  Hannam  v.  Mockeit,  2  B.  &  C.  934,  Bayley,  J.'s 
judgment.) 

Mellor,  J. — I  cannot  but  think  that  the  section  means  t<y 
refer  to  those  cases  which  do  not  amount  to  larceny,  but  are  still 
unjustifiable  killing,  not  to  cases  where  the  killing  is  under  a 
claim  of  right. 

Francis,  in  reply. 

Blackburn,  J. — I  confess  that  I  have  entertained  some  little 
doubt  upon  the  subject,  but  I  think  that  upon  a  proper  construc- 
tion of  the  statute  the  appellant  ought  not  to  be  convicted.  The- 
section  in  question  is  found  in  a  statute  *'to  consolidate  and 
amend  the  statute  law  of  England  and  Ireland  relating  to  larceny 
and  other  similar  offences  ;*'  and  as  far  as  this  provision  goes  it  is 
a  re-enactment  of  a  section  in  the  previous  Act  of  the  7  &  8  Geo. 
4,  c.  29,  and  the  preamble  recites  that  "  it  is  expedient  to  con- 
solidate and  amend  the  statute  law  of  England  and  Ireland 
relating  to  larceny  and  other  similar  offences ;"  and  this  leads  to 
the  inference  that  the  offences  contemplated  by  the  statute  are 
those  ejusdem  generis  with  larceny.  Now  the  section  as  to  pigeons 
follows  immediately  after  that  applicable  to  dogs  and  some  other 
animals,  and  it  imposes  a  penalty  for  unlawfully  and  wilfully 
killing,  wounding,  or  taking  any  house-dove  or  pigeon  under  such 
circumstances  as  shall  not  amount  to  larceny  at  common  law. 
Now,  what  is  the  kiod  of  unlawful  killing  here  referred  to? 
There  has  been  at  times  considerable  difiiculty  in  knowing 
whether  the  taking  of  pigeons  under  certain  circumstances,  as^ 
where  they  are  not  taken  from  the  pigeon-house,  amounts  to 
larcenv;  and  it  was  to  meet  such  cases  that  the  section  was 
framed.     I  think  in  this  case  that  the  farmer,  who  was  protecting 
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•his  crops,  and  who  really  thought  he  was  doin^  a  lawful  act,      Taylor 
<cannot  be  said  to  have  unlawfully  killed  the  bird.    The  section    i^jrwxAx. 

must  be  taken  in  connection  with  the  rest  of  the  statute  which       

applies  to  larceny;  and,  therefore,  although  I  have  entertained        1865. 
some  doubts  upon  the  subject,  I  think  that  the- justices  were      [j^J^m 
wrong.  kiUinff^ 

Mellob,  J. — There  is  no  doubt  that  the  words  of  the  section  24<f  25  Viet. 
arc  very  wide,  but  the  construction  contended  for  on  the  part  of  ««^6»*-2^ 
the  respondent  would  lead  to  very  serious  results^  and  I  tliink 
cannot  be  applied  to  a  case  where  a  person  kills  a  pigeon,  as  in 
this  case,  under  a  colour  of  right.  There  may,  no  doubt,  be  cases 
not  amounting  to  larceny  where,  under  circumstances  showing  a 
wilful  and  wanton  intention^  a  party  may  be  punishable  under 
this  section,  and  for  these  the  section  provides;  but  I  do  not 
think  that  the  present  case  comes  within  it,  and  I  think,  there- 
fore, that  the  conviction  was  erroneous. 

Canmctian  qnasAed. 
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COURT  OP  EXCHEQUER. 
April  22  and  23,  1863. 
(Before  Pollock,  C.B.,  Martin,  Bba»iwell  and  Wilde,  BB.) 
MoULTON  (Appellant)  v.  Wilby  (Respondent). 


Salmon  Fishery  Act  1861,  24  ^  25  VicL  c,  109— Sects.  11  j- 12— 
Appeal  against  conviction  under  sect  12 — Salmon  cage — Fixed  engine 
— Fishing  toeir  or  fishing  mill  dam — Fish  pass — Ownership  of  fishery 
€tnd  mill  dam  in  different  persons — Construction  of  Act. 

Appellant  was  owner  of  a  fishery  and  a  salmon  cage,  which  cage 
was  built  upon  a  spur  of  mason  work  attached  to  the  masonry  of  a 
weir  or  dam  in  the  river  Dee,  belonging  to  another  person^  and  over 
which  dam  appellant  had  no  control.  The  cage  was  within  fify 
yards  below  the  dam^  which  had  no  free  gap  or  fish  pass  in  it  as 
required  by  sect.  12  oftlie  Salmon  Fishery  Act  1861.  The  position  of 
the  cage  was  such  that  no  fish  could  ascend  or  descend  the  river 
without  getting  into  the  cage  from  which  subsequent  escape  was  very 
difficulL  The  appellants  practice  was  to  get  the  salmon  out  of  the 
cage  by  means  of  a  net^  and  it  was  admitted  that  this  was  a  mode  of 
fishing  lawfully  exercised  by  virtue  of  an  ancient  right  at  the  time  oj 
the  passing  of  the  act  of  1861.  An  information  was  laid  against 
appellant  for  taking  six  salmon  out  of  the  cage  by  means  of  a  nH  on 
the  occasion  in  question,  and  tlie  justices  convicted  him  of  an  offence 
against  the  \2th  section  of  the  Act,  in  having  caught  salmon  otherwise 
than  ''  by  rod  and  line  within  fifty  yards  below  a  dam  not  having  a 
fish  pass  attached  thereto"  in  accordance  with  the  Act.  On  appeal  to 
the  Exchequer,  the  Court 

Heldy  that  the  conviction  was  right. 

First  the  salmon  cage  is  not  a  ^* fixed  engine"  within  sect.  1 1,  and  if  it 
were,  and  although  it  was  a  mode  cf  fishing  lawfully  exercised  by 
virtue  of  an  ancient  right  at  the  time  of  the  passing  of  the  Act^  yet  the 
proviso  at  the  end  of  sect  11,  that  it  should  not  apply  to  ^*  fishing  weirs'' 
or  ^*  fishing  mill  dams"  takes  it  out  of  the  operation  of  sect.  11 
altogether,  and  that  section  consequently  has  nothing  to  do  with  the 
present  question. 
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Setomdfy^  the  ieeand  heading  or  division  of  sect.  12  is  an  absolute  prohM-  Moultas 

tion  of  the  catching  of  salmon  by  any  one  in  any  manner^  ''  except  by  ^' 

rod  and  Un^  in  the  head  race  or  tail  race  of  any  miU  or  within  °^^' 

** fifty  yards  below  any  dam,  unless  such  mill  or  dam  has  attached  iges. 

thereto  a  fish  pass^  in  tlie  form  prescribed  by  sect,  12.     Nor  can  — 
the  provisions  of  the  Act  be  evaded  by  the  fact  that  tJie  weir  and  the  ^°^!^J^^ 

salmon  cage  belong  to  different  owners.     The  conviction  therefore  was  ^'        * 
right  under  the  second  division  of  sect.  12  of  the  Act. 

THIS  wa0  an  appeal  against  a  conviction  by  justices  of  the 
peace  for  the  city  of  Chester,  under  the  &ilmon  Fishery 
Act,  1861. 

The  following  case  was  stated  by  the  justices  under  20  &  21 
Yict.  c.  43,  8.  2,  for  the  opinion  of  the  Court  of  Exchequer : — 

Balph  Moulton,  upon  complaint  of  Joshua  Wilby»  was  duly 
sununoned  to  appear,  on  the  25th  of  July  last,  before  us,  the 
undersigned,  two  of  Her  Majesty's  justices,  &c.,  for  that  the  said 
B.  Moulton  ^^  did,  on  the  26th  of  May  last,  catch  in  the  salmon 
cage,  on  the  river  Dee,  in  the  city  of  Chester,  and  within  fifty 
yards  below  a  dam  there  existing,  six  salmon  otherwise  than  by 
rod  and  line,  contraiy  to  the  provisions  of  the  12th  section  of 
24  &  25  Yict.  c.  109."  Upon  hearing  the  complaint  on  the  said  ' 
2oth  of  July  last,  the  before-mentioned  pai'ties  appeared  before  us, 
accompanied  by  Mr.  Bridgman,  solicitor  for  the  said  J.  Wilby, 
and  Mr.  Hostage,  solicitor  for  the  said  B.  Moulton. 

It  was  proved  by  the  complainant  TVilby  (the  respondent),  who 
was  a  watcher  for  the  conservators  of  the  river,  that  on  the  26th 
of  May  last  the  defendant  took,  by  means  of  a  landing  net,  six 
aalmon  out  of  the  salmon  cage  in  which  the  fish  were  then  im- 
pounded ;  that  the  salmon  cage  was  within  fifty  yards  below  a 
fishing  mill  dam,  such  as  is  mentioned  in  sect.  4  of  the  said  Act, 
ou  the  river  Dee ;  that  the  fishing  mill  dam  had  not  a  fish  pass 
attached  thereto,  in  accordance  with  the  12th  section  of  the 
24  &  25  Vict  c  109 ;  that  the  mode  in  which  the  salmon  were 
taken  was  similar  to  that  in  use  before  the  passing  of  the  last- 
mentioned  Act ;  that  since  the  passing  of  the  said  Act  bars  had 
been  placed  in  the  salmon  cage,  which  bars,  when  up,  constituted 
a  clear  opening  for  salmon  to  pass  through  the  cage,  both  up  and 
down,  according  to  the  provisions  of  the  22nd  section  of  the  said 
Act ;  that  the  bars  were  up  on  the  26th  of  May. 

For  the  defence,  it  appeared  to  our  satisfaction,  and  it  was 
admitted  on  the  part  of  the  complainant,  that  there  was  an  ancient 
^  right  of  fishing  in  the  aforesaid  salmon  cage,  by  charter,  grant,  or 
*  immemorial  usage,  which  right  had  been  purchased  many  years 
ago  by  one  Mr.  Topham,  from  whom  it  descended  to  the  present 
owner,  Mr.  Robert  Topham,  whose  tenant  the  defendant  Moulton 
was  before  and  on  the  said  26th  of  May ;  and  under  which  charter, 
frrant,  or  immemorial  usage  the  said  defendant  and  previous 
tenants  of  Mr.  Topham  had  lawfully  fished,  and  been  used  to  fish» 
before  and  until  and  at  the  time  of  the  aforesaid  Act.  It  was  not 
disputed  that  defendant  Moulton  was  Mr.  Topham's  tenant,  and 
as  such  tenant  was  licensed  by  Mr.  Topham  (if  Mr.  Topham  bad 
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MouLTOH     the  power  to  give  such  licence  by  law)  to  do  the  act  complained 

WiLBY.         ^'* 

Upon  the  above  facts  we  were  of  opinion  that  the  matter  of  the 

^^-       said  complaint  had  been  proved  against  the  defendant  Moulton,  and 

-/Sahwn  FUkery  ^®  convicted  the  said  R.  Moulton  of  an  offence  against  the  12th 

Act^  1861.     section  of  the  said  Act  of  186 1 ,  and  adjudged  him  to  pay  a  penalty 

of  6$.  for  his  said  offence,  and  also  adjudged  him  to  pay  Is.  for 

each  salmon  so  as  aforesaid  taken. 

The  question  for  the  Court  is,  whether  upon  the  facts  stated  the 
justices  were  justified  in  convicting  the  appellant  as  aforesaid. 

By  the  plan,  annexed  to  and  forming  part  of  the  case,  it  appears 
that  a  weir  or  mill  dam  stretches  diagonally  across  the  river  Dee, 
commencing  at  the  left  bank  of  the  river  some  distance  above  the 
Old  Dee  Bridge  and  reaching  to  the  right  bank  of  the  river  close 
to  the  same  bridge.  At  the  lower  end  of  such  weir,  next  the 
bridge  on  the  right  bank,  are  the  Dee  Flour  Mills,  which,  together 
with  the  weir,  belong  to  a  Col.  Wrench.  At  the  higher  end  of 
the  weir,  on  the  left  bank  of  the  river,  there  are  other  mills  now 
belonging  to  Mr.  Topham,  who  purchased  them,  together  with  the 
fishery  and  salmon  cage,  some  years  ago  of  Col.  Wrench,  to 
whom  before  such  purchase  all  the  mills  and  the  weir,  together 
with  the  fishery  and  the  salmon  cage,  belonged  as  sole  proprietor 
of  the  whole.  The  weir  or  dam  causes  the  water  to  fall  many 
feet,  and  when  the  water  is  lower  than  the  top  of  the  weir,  its  only 
escape  is  the  aperture  at  the  higher  end  of  the  weir  (between  it 
and  the  mills  on  the  left  bank),  where  there  is  a  large  water-wheel 
for  working  the  mills,  and  a  floodgate  to  regulate  the  supply  and 
passage  of  the  water  to  the  mills.  Connected  with  and  running 
out  from  the  higher  end  of  the  weir,  at  right  angles  to  it,  in  a 
direction  down  the  river  towards  the  bridge,  is  a  block  of  masonry 
called  a  **  spur,"  several  yards  long.  The  salmon  cage,  which  is 
some  yards  below  the  said  water-wheel  and  floodgate,  is  built  on 
this  spur  on  the  one  side  and  on  the  other  on  a  sunken  wall  of 
masonry  connected  with  the  left  bank.  Over  the  water-wheel  or 
through  the  floodgate,  in  which  the  wheel  is  placed,  the  water 
flows  between  solid  masonry  until  it  reaches  the  salmon  cage, 
through  or  under  which  it  flows  on  to  the  stream  below,  and  all 
fish  ascending  the  river  to  spawn,  or  passing  back  again  down  the 
river,  haye  to  pass  through  the  above-mentioned  aperture:  in 
making  for  which  upwards,  or  passing  from  which  downwards, 
they  must  necessarily  pass  through  the  salmon  cage,  the  receding 
bars  of  which  are  placed  in  such  manner  that,  having  passed 
through  them  into  the  cage,  they  find  themselves  in  a  trap,  from 
which  escape  into  the  river  is  very  diflScult. 

The  following  sections  of  the  Salmon  Fishery  Act,  1861 
(24  &  25  Vict,  c  109),  were  referred  to^in  the  argument  and 
judgment* 

By  sect.  4  (interpretation  clause)  the  term  '*  dam"  shall  mean 
all  weirs  and  other  fixed  obstructions  used  for  the  pur^^ose  of  dam- 
ming up  water.     ^  Fishing  weir"  shall  mean  a  dam  used  for  the 
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exdusiYe  purpose  of  catching  or  facilitating  the  catching  of  fish.     Moulton 
"  Fishing  mill  dam"  shall  mean  a  dam  used,  or  intended  to  be  used,      wi^t. 

partly  for  the  purpose  of  catching  or  facilitating  the  catching  of       " 

fish,  and  partly  for  the  purpose  of  supplying  water  for  milling  or        >8^ 
other  purposes.  *^  Fixed  engine"  shall  include  stake-nets,  bag-nets,      sabnon 
putts,  ^utchers,  and  all  fixed  implements  or  engines  for  catching,  Fishenet  Act, 
or  fiiciutating  the  catching  of  fish.  is^i- 

Sect.  11.  No  fixed  engine  of  any  description  shall  be  placed  or 
used  for  catching  salmon  in  any  inland  or  tidal  waters  ;  and  any 
engine  placed  or  used  in  contravention  of  this  section  may  be  taken 
possession  of  or  destroyed ;  and  any  engine  so  placed  or  used,  and 
any  salmon  taken  by  such  en^ne,  shall  be  forfeited,  and  in  addition 
thereto,  the  owner  of  any  engine  placed  or  used  in  contravention  of 
ifaiB  section  shall,  for  each  day  of  so  placing  or  using  the  same, 
incur  a  penalty  not  exceeding  10/. ;  ana  for  the  purposes  of  this 
section,  a  net  that  is  secured  by  anchors,  or  otherwise  temporarily 
fixed  to  the  soil,  shall  be  deemed  to  be  a  fixed  engine ;  but  this 
section  shall  not  affect  any  ancient  right  or  mode  of  fishing  as  law- 
fblly  exercised  at  the  time  of  the  passing  of  this  Act,  by  any 
person  by  virtue  of  any  grant  or  charter  or  immemorial  usage ; 
provided  always^  that  nothing  in  this  section  contained  shall  be 
deemed  to  apply  to  fishing  weirs  or  fishing  mill  dams. 

Sect  12.  The  following  regulatioQS  shall  be  observed  with 
Inspect  to  dams: 

(1.)  No  dam  except  such  fishing  weirs  and  fishing  mill  dams 
as  are  lawfully  in  use  at  the  time  of  the  passing  of  this 
Act  by  virtue  of  a  grant  or  charter  or  immemorial  usage, 
shall  be  used  for  the  purpose  of  catching,  or  facilitating  the 
catching  of  salmon : 

1.  Any  person  catching  or  attempting  to  catch  salmon  in 
contravention  of 'this  Act,  shall  incur  a  penalty  not  ex- 
ceeding 5L  for  each  offence,  and  a  further  penalty  not 
exceeding   1/.  for  each  salmon  which  he  catches: 

2.  All  traps,  nets  and  contrivances  used  in  or  in  connection 
with  the  dam  for  the  purpose  of  catching  salmon  shall  be 
forfeited : 

And  no  fishing  weir,  although  lawfully  in  use  as  aforesaid,  shall  be 
used  for  the  purposes  of  catching  salmon,  unless  it  have  therein  such 
free  gap  as  is  hereinafter  mentioned.  And  no  fishing  mill  dam, 
although  lawfully  in  use  as  aforesaid,  shall  be  used  for  the  purposes 
of  catching  salmon,  unless  it  have  attached  thereto  a  fish  pass  of 
such  form  and  dimensions  as  shall  be  approved  of  by  the  Home- 
office,  nor  unless  such  fish  pass  has  constantly  running  through 
it  such  a  flow  of  water  as  will  enable  salmon  to  pass  up  and  down 
Bach  pass,  but  so  nevertheless  that  such  pass  shall  not  be  larger 
nor  deeper  than  requisite  for  the  above  purposes : 

(2.)  No  person  shall  catch  or  attempt  to  catch,  except  by  rod 

and  Uney  any  salmon  in  the  head  race  or  tail  race  of  any 

mill,  or  within  fifty  yards  below  any  dam^  unless  such  milt 

or  dam  has  attached  thereto  a  fish  pass  of  such  form  and 

YQU  IX.  T 
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MotTLTON  dimensions  as  may  be  approved  by  tfie  Bome'Office,  and  snch 

^^Y  ^^  P^^  b^  constantlj  running  through  it  such  a  flow  of 

water  as  will  enable  salmon  to  pass  up  and  down  it ;  and  if 

^^-  any  person  acts  in  contravention  of  the  foregoing  provision, 

ScHmm  ^*  H^  ^hall  incur  a  pendty  not  exceeding  it  for  each 

FisherieB  Act^  offencc^  and  a  furtner  penalty  not  exceeding  12.  for 

^^^^'  every  salmon  so  caught : 

2.  He  shall  forfeit  all  sal(uon  caught  in  contravention  of 

this  section,   and  all  nets  or  other  instruments  used  or 

placed  for  catching  the  same. 

By  sect.  21,  no  person  is  to  fish  during  weekly  close  time 

otherwise  than  with  a  ^^  rod  and  line,"  and  any  one  acting  in  con- 

traveution  thereof  is  to  forfeit  all  fish  taken,  and  ^^  any  net  or 

moveable  instrument  used  by  him  in  taking  the  same,"  in  addition 

to  a  pecuniary  penalty. 

Mclntyrcy  for  the  respondent,  in  support  of  the  conviction. — 
The  clear  intention  of  the  Act  was  to  prevent  any  one  from 
fishing  or  taking  fish  in  any  other  way  than  with  rod  and  line  in 
the  head  or  tail  race  of  any  mill,  or  within  fifty  yards  below  any 
dam  not  having  attached  to  it  a  fish  pass  as  described  in  sect.  12. 
There  was  here  a  taking  of  salmon  in  direct  contravention  of  the 
second  clause  of  the  12th  section  of  the  Act  The  appellant  will 
contend  that  the  taking  was  complete  when  the  fish  were  in  the 
cage,  and  that  the  cage  is  a'  '^  fixed  engine"  within  sect.  11,  and 
being  part  of  a  ^*  fishing  weir"  or  '*  fishing  mill  dam"  is  protected 
by  the  proviso  in  that  section.  But  that  argument  will  not 
avail,  for  sect  1 1  has  no  bearing  on  the  case.  By  that  proviso 
^^  fishing  weirs"  and  *^  fishing  mill  dams"  are  not  to  be  taken  as 
**  fixed  engines.**  The  plan,  which  is  part  of  the  case,  shows  that 
the  salmon  cage  formed  part  of  the  dam,  but  the  taking  was  not 
complete  until  the  fish  were  taken  out  of  the  cage  by  the  net 
The  cage  was  a  ^^facilitating  of  the  catching,"  and  although  an 
ancient  and  lawful  mode  before  the  Act,  yet  it  came  within  the 
second  part  of  the  first  division  of  the  12th  section,  which  enacts, 
that  no  fishing  weir  or  fishing  mill  dam,  although  lawfully  in  use 
as  aforesaid,  shall  be  used  for  the  purpose  of  catching  salmon, 
unless  it  have  therein  such  free  gap  or  fish  pass  as  the  Act  re- 
quires. Again,  the  conviction  is  supported  by  the  express  words 
of  the  2nd  clause  of  sect  12,  that  no  fish  are  to  be  taken  '^  except 
by  rod  and  line  in  the  head  race  or  tail  race  of  any  mill,  or  within 
fifty  yards  below  any  dam,  unless  such  mill  or  dam  has  attached 
I  thereto  a  fish  pass,"  such  as  the  Act  directs.     [Pollock,  C.  B. — 

Suppose,  instead  of  a  net,  he  had  used  a  '^  rod  and  line"  to  get 
the  fish  out  of  the  ca^e  ?1  He  would  still  have  been  liable,  for 
the  impounding  them  in  the  cage  would  have  been  an  unlawful 
JacUitating  within  the  Act.  [Martin,  B. — Is  this  a  *'  fishing 
weir"  or  a  ^^ fishing  mill  dam"  within  the  Act?]  It  is  submitted 
that  it  clearly  is  a  <*  fishing  mill  dam"  under  sect.  4.  The  cage  is 
bounded  on  each  side  by  the  dam,  the  sole  operation  of  which  is, 
that  except  into  this  narrow  trap  there  is  no  passage  for  the  fish. 
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Tlie  case  finds  it  to  be  a  *'  fishing  mill  dam"  without  a  fish  paBS» 

-and  dwt  fish  were  cauffht  within  fifty  yards  of  it  othervrise  than      WiIay. 

by  ^rod  and  line.".    How  then  can  it  be  said  not  to  be  within 

«ct,  12  of  the  Act?  ^• 

JS.  Beavan  for  the  appellant  con/m.— The  effect  of  sustaining  sabmm 
Tthe  conviction  will  be  to  take  away  valuable  property  from  the  ^"'*J^^  '**'» 
appellant  without  any  compensation,  and  the  Court  will  not  do 
thart  unless  they  see  that  the  language  of  the  Act  is  very  clean 
Gnie  question  is,  whether  the  salmon  cage  is  a  lawful  mode  of 
getting  the  fish*  The  case  finds  it  to  be  an  andent  mode  similar 
to  that  in  use  before  the  Act,  and  that  there  was  an  ancient  right 
of  fishing  in  the  said  cage  by  charter,  grant,  or  immemorial  usage. 
It  was  therefore  lawful  within  and  expressly  secured  by  the  11th 
sectioiL  As  to  the  proviso  that  sect.  11  is  not  to  apply  to  fish- 
ing weirs  or  fishing  mill  dams,  it  is  submitted  that  this  is  not 
either  a  '*  fishing  weir"  or  <' fishing  mill  dam/'  but  a  ^^  fixed 
engine."  The  case  does  not  find  it  to  be  part  of  the  mill  dom, 
bat,  on  the  contrary,  it  is  found  to  be  several  yards  below. 
[Bramwell,  B. — It  is  manifest  that  if  the  dam  were  not  there 
the  fish  would  not  enter  the  cage,  but  swim  past  it.  Does  it  not 
then  oome  within  sect.  12  ?]  It  is  a  '^  fixed  engine"  under  sect. 
II,  but  being  in  lawful  use  by  ancient  right  it  is  expressly  ex- 
empted firom  the  operation  of  the  Act ;  the  taking  was  complete 
when  in  the  cage,  and  it  cannot  be  an  offence  under  sect.  12.  But 
even  if  not  protected  as  a  **  fixed  engine"  under  sect.  11,  appel- 
lant cannot  be  convicted  under  sect.  12.  That  section  consists  of 
two  parts ;  the  first  relating  to  dams  and  fixed  engines,  and  fishing 
^bj  nets,  &c.,  within  a  dam,  which  this  is  not.  The  second  part> 
imder  which  this  information  is  framed,  is  ponfined  to  fishing  by 
nets  and  other  instruments  ejusdem  ffeneriSf  namely,  ^^  move- 
able instruments,"  as  contradistinguished  from  ''fixed  engines" 
such  as  this  salmon  cage.  [Wilde,  B. — The  11th  section  does 
not,  and  the  12th  section  expressly  does,  apply  to  dams.  The 
{first  part  of  the  12th  section  cannot,  I  think,  apply  to  the  person 
to  whom  the  dam  does  not  belong.  The  second  part  of  that 
section,  however,  is  more  general,  and  my  difficulty  is  to  see  how 
.any  one  catching  sahnon  in  any  way  but  by  ^^rod  and  line" 
within  the  prohibited  distance  of  any  dam  not  having  the  requi- 
site fish  pass,  can  escape  the  operation  of  the  second  part  of  this 
section.]  It  is  contended  that  that  does  not  apply  to  '^  fixed 
engines/'  By  sect.  11,  which  deals  with  fixed  engines  and  per- 
manent structures  such  as  this  salmon  cage,  such  engines  are  to  be 
taken  possession  of  and  destroyed ;  and  sect.  20  directs  the  re- 
moval of  fixed  engines  in  the  close  season.  But  by  sect.  12  '^  all 
nets  and  other  instruments"  are  to  be  forfeited.  Where  they  are 
moveable  they  are  to  be  forfeited  and  carried  off;  where  fixed^ 
to  be  destroyed.  How  could  this  cage,  which  is  fixed  to  the  free- 
hold, be  forfeited  and  carried  away  ?  Sect  21  supports  this  view. 
rWiLDB,  B. — A  net  which  is  staked  down  is  affixed  to  the  free- 
hold.]   Sect  21  makes  special  provision  for  the  taking  of  forfeited 

7  2 
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MouLTON     nets.     [WiLBEy  B. — Sect.  21  makes  rather  against  your  present* 
,  ^*  argument.     It  says,  ^^nets  or  moveable  instruments;"  but  sect.  12. 

^"^^'       says,  *^  nets  or  other  instri^ments  used  or  pkced,"  &c.]    Again,  tbe- 
1S63.       appellant  was  not  the  owner  of  the  dam,  and  had  no  power  to- 
^ —        affix  a  fish  pass  to  it.     It  would  be  a  great  hardship  and  injustice 
FUfJ^AcL  ^^  ^^®  ancient  right,  for  which  appellant  has  paid  a  large  sum,  be- 
1861.       taken  from  him  without  any  compensation^  because  the  dam  haa 
not  the  pass  which  appellant  has  no  power  to  compel  the  owner  to 
affix  to  it.     [Bbamwell  and  Wilde,  BBa^It  clearly  is  the 
intention  of  the  Legislature  to  get  rid  of  these  obstacles- as  public 
nuisances,  and  to  ^ve  the  fish  free  room  to  go  up  the  river.l 
That  may  be ;  but  it  was  also  their  object  to  protect  vested  ana 
immemorial  rights.  [Bbamwell,  B. — And  salmon  also.]  Sect.  11: 
expressly  saves  all  ancient  rights  of  fishing.     [Wilde,  B. — Yes; 
but  not  fishing  by  means  of  these  dams.     They  are  expressly 
excepted  from  the  operations  of  sect.  11,  and  brought  within  that 
of  sect.  12.] 

Mclntyre  in  reply. — The  preamble  shows  the  Act  must  be  con- 
strued with  reference  to  its  object,  viz.,  the  preservation  of  salmon^ 
and  the  provisoes  relative  to  certain  instruments  are  to  be  con- 
strued strictly  and  not  widened.     The  plan  shows  the  cage  to  be 
on  the  spur^  the  only  object  of  which  is  to  guide  the  fish  into  the 
cage.    By  sect.  20,  the  spur  is  to  be  of  a  certain  length,  and  to  be  . 
legal  must  have  a  fish  pass.    Sect.  11  is  a  general  section,  destroy- 
ing all  ^* fixed  engines,"  wherever  placed;  but  then  comes  the 
proviso,  and  says  that  the  section  which  would  destroy  all  fixed, 
engines  shall  not  afiect  this  one,  as  it  is  part  of  a  fishing  mill  dam.. 
[Mabtin,  B. — In  my  opinion,  the  11th  section  has  nothing  to  do- 
with  this  case.     But  tl^ere  is  the  12th  section.    The  first  branch 
of  that  section  applies,  in  my  opinion,   to  the   case  where   the 
owner  of  the  fishery  has  also  control  over  the  **  fishing  weir  ;** 
and  it  seems  to  me  that  unless  the  ^^  fishing  mill  dam"  belongs  to 
the  owner  of  the  fishery,  he  does  not  use  it  in  the  way  contem* 
plated  by  the  section.     Here  the  owner  of  the  cage  has  no  con- 
trol whatever  over  the  "  fishing  mill  dam."]     The  second  clause 
of  the  12th  section  is  an  absolute  enactment  that,  unless  there  is 
a  fish  pass,  no  one  can  fish  there  in  any  manner  whatever.    There 
is  no  difference  between  a  fixed  and  a  moveable  engine,  and  if  the 
owner  of  the  fishery  cannot  get  the  owner  of  the  dam  to  make 
a  fish  pass,  and  the  Home-office  will  not  help   him,  then  his- 
fishery  is  gone.    If  not,  it  would  be  easy  to  avoid  the  operatioiir  . 
of  the  Act  by  a  severance  of  the  dam  from  the  fishery.     If  sect.. 
11  does  not  apply,  the  latter  part  of  sect.  12  does;  and  no  mode 
of  fishing,  whether  by  moveable  or  fixed  engines,  can  be  used  by 
any  person  within  fifty  yards  below  any  mill  dam,  which  has  not 
the  proper  fish  pass  affixed  to  it. 

Pollock,  C.B. — ^We  are  all  agreed  in  thinking  that  the  appeaL 
in  this  case  must  be  dismissed,  and  that  the  conviction  was  right. 
The  11th  section  of  the  Salmon  Fishery  Act,  1861,  does  notappl^ 
;ind  has  nothing  to  do  with  the  present  question*     That  section  is^ 
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'  directed-agaiiMt  '^  fixed  engines,"  and  contains  a  proviso  that  it    MouuKut 
"  shall  not  affect. any  ancient  right,  or  mode  of  fishing  as  lawfully      wmt 

exercised  at  the  time  of  the  passing  of  the  Act,  by  any  person  by       ' 

Tirtne  of  any  grant,  or  charter,  or  immemorial  usage."     There  is       1863. 
•no  donbt  that  the  mode  of  fishing  against  which  this  information      sc^^ 
18  laid  is. one  that  was  sanctioned  by  inmiemorial  usage,  and,  had  Fithen^Ace^ 
the  Act  stopped  there,  it  would  no  doubt  have  been  a  lawful        i^^i- 

-  mode  of  fishing  within  sect.  1 1 ;  but  then  the  proviso  says 
that  **  nothing  in  this  section  contained  shall  be  deemed  to  apply 
to  fishing  weirs  or  fishing  mill  dams,"  which  takes  the  whole 
matter  out  of  the  operation  of  sect.  11  altogether.     Then  comes 

'the  12th    section,  which  says  that  *'no  person  shall  catch,  or 

'  attempt  to  catch,  except  by  rod  and  line,  any  salmon  in  the 
head  race  or  tail  race  of  any  mill,  or  within  fifty  yards  below  any^ 
dam,  unless  such  mill  or  dam  has  attached  thereto  a  fish  pass  of 
Bach  form  and  dimensions  as  may  be  approved  by  the  Home- 
ofiSce,"  &c.,  and  it  proceeds  to  inflict  penalties  on  any  person 
acting  in  contravention  of  the  foregoing  provision.     That  is  an 

'  absolute  prohibition.  Kow,  this  weir  or  dam  had  no  such  fish 
pass  as  the  Act  requires ;  nothing,  in  short,  enabling  the  fish  to 
pass  up  and  down  the  river  freely;  and  the  fish  were  caught 
otherwise  than  by  rod  and  line.  There  was  therefore  a  catching  of 
fish  by  prohibited  means,  in  a  prohibited  part  of  the  river,  and 
^consequently  the  conviction  was  right,  and  the  appeal  must  be 
dismissed. 

Martin,  B. — I  am  entirely  of  the  same  opinion.  Although 
at  one  time  I  had  a  doubt  upon  the  matter,  I  am  now  convinced 
.by  Mr.  Mclntyre's  argument,  and  satisfied  that  he  is  right  in  his 
construction  of  the  statute,  that  the  second  heading  or  division  of 
the  12th  section  is  an  absolute  prohibition  to  the  catching  of 
salmon  in  any  manner,  txcept  by  rod  and  liney  within  the  pre- 
scribed  part  of  the  river,  unless  there  be  the  fish  pass  required  by 
the  Act.  And,  even  if  the  owner  of  the  mill  dam  refuses  his 
consent  to  such  fish  pass  being  attached  thereto,  and  such  fish 
pass  cannot  be  obtained,  the  owner  of  the  fishery  is  nevertheless 
absolutely  prohibited.  Looking  at  the  23rd  and  24th  sections, 
however,  it  is  clear  that  the  owner  of  the  fishery  may  get  a  free 
pass,  contrary  to  the  wish  of  the  owner  of  the  dam,  if  the  Home- 
office  will  give  him  their  assistance.  The  conviction  must  be 
affirmed. 

Bramwell,  B. — I  agree  with  the  rest  of  the  court  in  thinking 
that  this  conviction  was  right  But,  first,  I  would  say  that  I 
agree  with  -what  my  brother  Martin  said  in  the  course  of  the 
4urgument,  and  my  Lord  in  his  judgment,  that  sect.  1 1  does  not 
apply  to  this  case,  and  has  nothing  to  do  with  *^  fishing  weirs  "  or 
^nshing  mill  dams,"  or  anything  connected  with  them.  The  12th 
section  applies  to  dams,  and  that  section  is  headed  thus :  ^*  The 
following  regulation  shall  be  observed  with  regard  to  dams."  It 
then  proceeds  to  prohibit,  in  the  first  place,  the  use  of  all  dams 
for  the  purpose  of  catching  or  facilitating  the  catching  of  salmon. 
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MouLTow     <<  except  such  fishiog  weirs  and  fishing  mill  dams  as  are  lawfullj 
WiuT.      ^^  ^^  ^^  ^^®  ^^™^  ^^  ^^®  passing  of  the  Act,  by  virtae  of  a 

gmnt,"  &c. ;  and  then  it  proceeds  to  enact,  ^^that  no  fishii^  weir, 

^^'  although  lawfully  in  use  as  aforesaid,  unless  it  have  therein  a  free 
Saimon  S^Vf^  ^^^  '^ ^^  fishing  mill  dam,  although  lawfully  in  use  is 
rMmieg  Acty  aforesaid,  unless  it  have  attached  thereto  a  fish  pass  as  therein 
1S61.  described,  shall  be  used  for  the  purpose  of  catching  salmon.'^ 
Now,  this  fishing  mill  dam,  and  the  contrivance  connected  there- 
with, had  not  any  fish  pass  attached  to  it  My  brother  Martm 
seems  to  doubt  whether  a  weir  can  be  said  to  be  used  for  the 
purpose  of  catching  fish  where  the  ownership  of  the  weir  and  of 
the  fishery  is  in  difiTerent  persons.  It  may  be  that  that  is  a 
doubtful  question ;  but  my  own  notion  is  that  it  can  be,  althoi^h 
the  two  things  do  not  belong  to  the  same  person,  for  it  is  dear 
that  if  the  dam  were  not  there  the  salmon  cage  would  be  useless; 
the  fish  would  swim  by  and  not  enter  the  cage ;  but  being  there 
its  effect  is  to  drive  the  fish  into  the  cage*  The  provisions  of  the 
Act  cannot,  I  think,  be  evaded  by  the  fact  that  the  weir  and  the 
cage  belong  to  different  owners.  The  difficulty,  to  my  mind,  in 
the  construction  contended  for  by  the  respondent  was,  that  where, 
possibly,  as  is  said  to  be  the  case  in  the  present  instance,  the  weir, 
or  a  large  part  of  it,  belongs  to  a  person  who  is  not  also  the 
owner  of  the  fishery,  it  would  be  talking  away  a  valuable  right 
from  the  owner  of  the  fishery  without  any  compensation.  But 
the  doubt  which,  together  with  my  brother  Martin,  I  at  one  time^ 
entertuned  on  that  point  has  been  set  at  rest  by  Mr.  Mdntyre's 
argument,  and  he  has  satisfied  both  me  and  my  brother  Martin 
that  it  is  forbidden  by  the  Act  to  any  one  to  fish  in  any  manner, 
except  with  rod  and  line,  within  fifty  yards  below  any  mill  dam 
that  has  not  a  fish  pass.  It  is  dear,  therefore,  that  the  Ledah- 
ture  did  not  shrink  from  doing  what  has  been  argued  to  be  so 
great  a  hardship  and  injustice.  It  will,  however,  I  think,  be 
round  in  the  long  run  that  there  is  no  hardship  in  restraining 
these  particular  rights.  I  hare  no  doubt  the  conviction  wasr 
right,  and  the  appeid  must,  therefore,  be  dismissed. 

Wilde,  B. — I  am  of  the  same  opinion.  The  appellant  is  in 
this  alternative.  This  engine  is  either  a*  part  of  the  dam  or  it  is* 
not;  if  it  is,  then  it  becomes  a  '' fishing  mill  dam  "  that  has  been 
used  for  fishing  purposes  without  a  fish  pass,  in  contravention  of 
the  first  branch  of  the  12th  section.  If  it  is  not  a  part  of  the  dam,, 
then  the  appellant  comes  within  the  second  division  of  the  12th 
section,  as  having  caught  fish  otherwise  than  by  rod  and  lioe 
within  fifty  yards  below  a  dam  not  having  a  fish  pass  attached  to 
it.  The  case  clearly  falls  within  the  second,  if  not  widiin  the 
first,  branch  of  the  12th  section. 

Conviction  c^psnntd.. 
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COURT  OP  COMMON  PLEAS. 
April  30,  1863. 

(Before  Erle,  C.  J.,  Willes,  Btles,  and  Keating,  JJ.) 
Hodgson  (Appellant)  t;.  Little  (Respondent). 

Sakmm  Fuihery  Act  1861,  24  ^  25   Vict.  e.  109— What  is  a  fishery 
wUkm  the  meaning  of  sect.  20 — Obstructions  to  free  passage  offish. 

The  occupier  of  a  fishing  mill  dam  removed  the  hechs^  but  left  the  re* 
mainder  of  the  contrivances  for  catching  salmon^  by  which  means  the 
fish  ^oere  stopped  from  going  up  the  river.  Without  the  hecks  the 
fishery  was  not  available : 
SMf  that  the  fishery  did  not  cease  to  be  a  fishery  because  part  of  the 
machinery  for  catching  fish  had  been  removed,  and  that  the  occupier 
had  been  rightly  convicted,  under  sect.  20,  for  not  removing  obstructions 
to  the  free  passage  offish  during  the  close  season. 

CASE  stated  by  JQstices  of  the  county  of  Durham,  under  the 
20  &  21  Vict,  c  43. 
At  a  Petty  Sessions  holden  at  Darlington,  in  the  county  of 
Dnrbam,  on  the  20th  day  of  October^  1862,  before  George  John 
Scurfield,  Robert  Colling,  James  Cookson,  and  Joseph  Whitwell 
Pease,  Esqrs.,  four  of  Her  Majesty's  justices  of  the  peace  act- 
ing in  and  for  the  said  county,  an  information,  preferred  by 
Rm>ert  Little  (hereinafter  called  the  respondent)  against  Joseph 
Hodgson  (heremafter  called  the  appellant),  under  sect.  20  of  the 
Salmon  Fishery  Act,  1861  (24  &  25  Vict,  c  109),  charging  for 
that  on  the  8th  of  September  last,  at  the  township  of  Dinsdale,  in 
the  toid  county  of  Durham,  he,  the  sidd  appellant,  then  being  the 
occupier  of  a  certain  fishery  for  salmon  in  the  river  Tees,  did  not 
within  thirtynsix  hours  after '  the  commencement  of  the  close 
season,  as  fixed  by  the  Salmon  Fishery  Act,  1861,  cause  to  be 
remoTcd  and  carried  away  from  the  waters  within  his  fishery, 
the  inscales/  hecks,  tops  and  rails  of  all  cruives,  boxes,  or  cribs^ 
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Hodgson     and  all  planks  and  temporary  fixtures  used  for  taking  or  killing 
j^j^       salmon,  and  .all  other  obstructions  to  the  free  passage  of  fish  in  or 

*       through  the  cruives,  cribs,  and  boxes  within  his  fishery,  and  in 

1863.  such  default  For  the  space  of  (to  wit)  fourteen  days,  did  continue, 
^^^  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
Fisheries  Act,  vided,  was  heard  and  determined  by  us,  the  said  parties  resDCC- 
1861.  tively  being  then  present,  and  upon  such  hearing  the  appellant 
was  convicted  before  us  of  the  said  offence,  and  we  adjudged  him 
to  forfeit  all  the  engines  and  other  things,  to  wit,  the  locks, 
sluices,  gates  or  doors  that  were  not  removed  and  carried  away  in 
compliance  with  the  said  section,  and  for  every  day,  to  wit, 
fourteen  days  during  which  he  had  suffered  such  things  to  remain 
unremoved  beyond  the  period  prescribed  by  the  said  Act  to  pay 
the  sum  of  1^,  and  also  to  pay  to  the  respondent  the  sum  of 
5L  I3s,  for  his  costs  in  that  behalf.  And,  whereas,  the  appellant^ 
being  dissatisfied  with  our  determination  upon  the  hearing  of  the 
said  information  as  being  erroneous  in  point  of  law,  bath,  pursuant 
to  sect.  2  of  the  statute  20  &  21  Vict.  c.  43,  duly  applied  to  us  in 
writing  to  state  and  sign  a  case  setting  forth  the  facts  and  grounds 
of  such  our  determination  as  aforesaid  for  the  opinion  of  this 
Court,  and  hath  duly  entered  into  the  recognizances  as  required 
by  the  said  statute  in  that  behalf.  Now,  therefore,  we  the  said 
justices,  in  compliance  with  the  said  application  and  the  pro- 
visions of  the  said  statute,  do  hereby  state  and  sign  the  following 
case  I — 

Upon  the  hearing  of  the  said  information  it  was  proved  that 
during  the  times  hereinafter  mentioned  the  appellant  was  a  corn 
miller,  occupying  as  tenant,  and  for  the  purposes  of  his  business, 
a  com  mill,  close  by  the  fish-locks  hereinafter  mentioned,  and 
that  the  fishing  mill  dam  and  locks  hereinafter  mentioned  were 
used  for  the  double  purposes  of  fishing  and  of  supplying  water 
for  the  purposes  of  the  said  mill.  That  the  Dinsdale  fishing  mill 
dam  extends  across  the  river  Tees,  and  is  of  such  height  that 
when  the  river  is  in  an  ordinary  state,  salmon  passing  up  the 
river  can  rarely,  if  ever,  leap  over  it,  and  are  frequently  seen 
attempting  to  do  so  in  vain.  That  at  the  end  of  the  dam,  on 
the  Durham  shore,  there  is  an  opening,  which  is  locally  termed  a 
fish-lock.  It  was  also  proved  that  on  the  up-stream  side  of  the 
fish-lock  two  grooved  openings,  of  the  width  of  about  three  feet 
each,  are  found.  In  the  grooves  of  each  of  these  openings  a 
moveable  sliding  door,  formed  of  wood  and  iron,  is  placed,  which 
can  be  raised  or  lowered  in  the  ^ooves  at  pleasure.  When  these 
doors  are  down,  as  it  was  proved  they  were  on  the  8th  of  September 
last,  and  on  thirteen  subsequent  week  days,  no  salmon  can  pass 
through  the  fish-lock.  Within  the  lock,  and  at  a  distance  of 
about  three  feet  from  the  sliding  doors  down  the  stream,  another 
frame  is  placed,  in  which,  when  the  fish-lock  was  used  for  taking 
salmon,  becks  were  placed,  the  door  above  being  opened.  K 
was  proved  that  these  hecks  had  been  used  by  the  appellant 
during  the  last  fishing  season  up  to  the  19  th  of  May  last^  when 
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they  were  removed ;  but  that,  on  the  said  8th  of  September,  and 
on  the  said  thirteen  subsequent  days,  the  doors  were  neither 
removed  nor  drawn  up  out  of  the  water,  and,  consequently,  an 
impassable  obstruction  was  presented  to  the  free  passage  of  1863. 
aalmon  through  the  lock.  It  was  also  proved  that  a  similar  fish-  Mmm 
lock,  with  similar  grooved  doors  and  hecks,  existed  at  the  York-  JFMeriet  Act^ 
abire  end  of  the  dam ;  and  that  the  circumstances  already  described  ■  i86i. 
with  reference  to  the  lock  at  the  Durham  end  of  the  dam  were 
equally  applicable  to  this.  That  it  was  proved  that  the  locks  in 
question  were  used  by  the  appellant  for  taking  salmon  during  the 
last  fishing  season,  aud  up  to  the  said  19th  of  May  last,  when  he' 
discontinued  using  them,  by  an  order  from  his  landlord's  agent, 
and  upon  the  representations  of  the  inspectors  of  salmon  fisheries 
tlwt  the  locks  were  not  in  accordance  with  law,  and  that  they 
still  remained  in  the  same  state  as  they  were  when  so  used,  except 
4hat  the  hecks  had  been  taken  out,  but  no  proof  was  given  that 
the  locks  had  been  actually  used  for  the  purpose  of  catching 
fish  after  the  said  19th  day  of  May,  and  that  what  had  been 
removed  were  the  doors  above  described.  It  was  also  proved  that 
locks  and  cruives  were  synonymous  terms.  For  the  appellant, 
it  was  contended  that  the  lock  was  not^  on  the  said  8th  of  Sep- 
tember, or  other  subsequent  days,  a  fishery  for  salmon,  or  a  crio^ 
box  or  cruive,  within  the  meaning  of  the  section  under  which 
the  information  was  laid,  and  that  it  was  a  fishing  mill  dam  not 
used  for  fishing,  but  for  the  purposes  of  the  mill  only,  after 
the  said  19th  of  May,  the  use  of  which  was  regulated  by 
other  sections  of  the  Act.  It  was  also  contended  on  behalf  of  the 
appellant,  that  the  appellant,  if  otherwise  liable  to  penalties 
under  the  said  20th  section,  was  not  so,  inasmuch  as  the  removal 
of  the  doors  would  injure  the  milling  power.  We  being  of 
opioion  that  the  evidence  given  before  us  aforesaid  proved  that 
I  the  appellant  was  the  occupier  of  the  fishery,  and  that  the  case 

I  was  within  the  operation  of  the  siud  20th  section  of  the  Salmon 

I  Fishery  Act,  1861,  gave  our  determination  against  the  appellant 

!  in  manner  before  stated. 

If  the  Court  should  be  of  opinion  that  the  said  conviction  was 
legally  and  properly  made,  and  the  appellant  is  liable  as  aforesaid^ 
then  the  said  conviction  is  to  stand ;  but  if  the  Court  should  be 
of  opinion  otherwise,  then  the  said  information  is  to  be  dismissed. 
ManUttf,  for  the  appellant — By  sect.  4  the  following,  amongst 
other  definitions,  are  given ; — ''  Dam  "  shall  mean  all  weirs  and 
i  othei^  fixed  obstructions  used   for  the  purpose  of  damming  up 

water.  '' Fishing  weir"  shall  mean  a  dam  used  for  the  exclu- 
sive purpose  of  catching  or  facilitating  the  catching  of  fish. 
*^  Fishing  mill  dam  "  shall  mean  a  dam  used,  or  intended  to  be 
■used,  partly  for  the  purpose  of  catching  or  facilitating  the 
oatching  of  fish,  and  partly  for  the  purpose  of  supplying  water 
for  milHng  or  other  purposes.  By  sect.  17  close  time  is  to  be 
from  the  1st  of  September  to  the  Ist  of  February.  By  sect  20 
ihe  proprietor  or  occupier  of  every  fishery  for  salmon  shall,  within 
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*"**"^     tbirty-dix  hours  after  the  commenoement  of  the   close  season,. 
Ura^      cause  to  be  removed  and  carried  away  from  the  waters  within  hi» 

fishery,  the  inscales,  hecks,  tops  and  rails  of  all  cruives,  boxes,  or 

^^^  cribs,  and  all  planks  and  temporary  fixtures  used  for  taking  or 
Sabmm  killing  Salmon,  and  all  other  obstructions  to  the  free  passage  of 
FitkmmM Ad,  fish  iu  or  through  the  cruives,  cribs,  and  boxes  within  his  fishery;. 
1S61.  n|j(j  jf  jiny  proprietor  or  occupier  omits  to  remove  and  carry  away 
in  manner  aforesaid  anything  hereby  required  to  be  removed  and 
oarraed  away,  he  shall  incur  the  following  penalties,  that  is  to 
say :  First,  he  shall  forfeit  all  the  engines  or  other  things  that 
are  not  removed  and  carried  away  in  compliance  with  this  section.. 
Second,  he  shall,  for  every  day  during  which  he  suffers  saoh 
things  to  remain  unremoved  beyond  the  period  prescribed  by  thifr 
Act,  pay  a  sum  not  exceeding  10/.  It  is  submited  that  a  lock  i» 
not  a  temporary  fixture,  but  a  fixture  fastened  to  the  freehold* 
Under  sect.  23,  any  proprietor  of  a  fishery,  mih  the  written 
consent  of  the  Home-office,  may  attach  to  every  dam  existing 
at  the  time  of  the  passing  of  this  Act,  a  fish  pass,  of  such  fornif 
and  dimensions  as  tne  Home-office  may  approve,  so  that  no  injury 
be  done  to  the  milling  power,  or  to  the  supply  of  water  to  or  of 
anv  navigable  river,  canal,  or  other  inland  navigation  by  such 
fish  pass.  Next,  I  submit,  that  the  hecks  having  been  removed,, 
and  the  fishery  having  been  given  up,  it  is  no  longer  a  fishing 
mill  dam,  but  only  a  mill  dam.  If  the  proprietor  of  the  fishery 
desire  to  let  the  fish  go  up  the  river  he  can  do  so  by  constructing 
a  fish  pass  under  sect.  23.     He  has  mistaken  his  remedy. 

Davison  (with  him  Fowler)  for  the  respondent. — The  clear  object 
of  the  Act  of  Parliament  is  to  give  a  free  run  to  the  fish.  The 
liCgislature  says  that  where  there  is  a  dam  something  shall  be 
done  to  let  the  fish  pass.  With  regard  to  a  dam  only,  such  as  a 
mill  dam,  the  owner  of  the  fishery  above  may,  under  sect.  23^ 
have  a  fish  pass  placed.  With  regard  to  fishing  mill  dams,  sect* 
12  says,  that  they  shall  not  be  used  for  the  purposes  of  catching 
salmon,  unless  they  have  attached  to  them  fish  passes.  I  submit 
that  this  is  a  fishery  properly  so  called.  Is  this  sluice  one  whit 
less  part  of  the  fishing  machinery  than  the  hecks  ? 

Erle,  C.  J. — The  appellant,  the  occupier  of  a  mill  and  a  fishing 
mill  dam  and  fishery,  was  convicted  under  sect.  20  of  the  24  &  25 
Vict.  c.  109,  for  not  removing  obstructions  to  the  free  passwe 
of  fish  through  the  locks  of  his  fishery.  It  appears  that  the 
appellant  had  a  mill,  and  what  I  think  was  a  fishery  within  the 
meaning  of  the  statute  — the  substantial  contrivances  for  the 
taking  of  fish.  Sect.  20  says,  that  the  occupier  of  every  fishery 
shall,  within  thirty-six  hours  after  the  commencement  of  the  close 
season,  cause  to  be  removed  all  obstructions  to  the  free  passage 
of  fish  through  the  locks  within  his  fishery.  It  seems  to  me 
that  the  conviction  applies  directly  to  the  words  of  that  section. 
The  contrivance  was  what  I  would  call  hatches  and  hecks. 
The  hatches  had  been  kept,  although  the  hecks  had  been  taken 
away ;  but  the  whole  was  in  use  in  May  last.     The  fishery  waa 
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now  no  longer  availablej  becaase  the  hecks  had  been  taken  away.     Hodgson 
Bat  the  appellant  kept  down  the  hatches,  which  was  part  of  the      l„!^ 

contrivance  for  taking  the  fish,  and  it  is  found  as  a  fact  that  when       

the  hatches  were  down  no  fish  but  an  extraordinary  ^fted  animal        18^3. 
could  pass.     It  seems  to  me  clear  that  the  Legislatare  meant      ^^^ 
that  a  free  passage  should  be  left  for  the  fish.    It  provides  that^  FUkerieB  Aety. 
for  the  future  any  mill  dam  to  be  made  must  leave  a  passage ;        i^^i- 
and  as  to  the  old  mill  dams,  if  altered,  the  party  altering  must 
leave  a  free  passage  for  fish.     The  appellant  nas  an  old  fi^dam, 
and  he  says  that,  by  taking  away  part  of  his  engines,  he  has 
turned  the  whole  into  a  mere  mill  dam.    The  grand  question 
tried  is,  the  right  to  stop  the  fish  passing  up  the  river.    I  think 
the  conviction  was  right. 

WiLLES,  J. — I  am  of  the  same  opinion.  The  substantial 
question  is,  whether  sluices  are  obstructions  to  the  free  passage 
of  fish  in  a  fishery.  The  Legislature  has  given  no  construction 
to  that  term  '^fishery."  Must  it  be  a  fishery  that  is  actually 
being  used  as  such  ?  I  think  not.  It  must  mean  that  which  is 
in  its  nature  capable  of  being  used  as  machinery  for  catching 
fish,  for  otherwise,  at  the  dose  season,  the  owner  might  take 
away  part  of  his  machinery,  and  say  that  he  was  not  an  owner  of 
a  fisheiy,  which  would  be  absurd.  The  words  are  very  large,  . 
^  all  obstructions."  It  appears  to  me  clear  that  this  is  a  fishery, 
and  that  a  sluice  is  an  obstruction. 

Btles,  J.-^This  is  a  remedial  Act,  and  ought  to  be  construed 
widely,  so  as  to  suppress  the  mischief  which  it  was  intended  to 
da  If  this  is  not  a  fishing  mill  dam,  it  is  a  mill  dam,  and  it  falls 
within  the  25th  section,  for  the  appellant  has  altered  it  so  as  to 
create  a  total  obstruction.  To  hold,  then,  that  this  is  not  a. 
fishery,  would  only  be  to  alter  the  remedy.  Here  there  was  a 
'  complete  apparatus  for  fishing.  There  is  no  reason  why  it  should 
not  DO  used  so  to-morrow.  Although  part  of  the  machinery  has 
been  removed,  it  might  be  restored  to-morrow. 

EIbatino.  J. — I  am  of  the  same  opinion.  I  think  this  is  a 
fishery*  The  only  question  is,  whether  the  free  passage  of  the* 
fish  has  been  obstructed. 

Conviction  e^ffirmed. 
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CENTRAL  CRIMINAL  COURT. 

October  30,  1862. 

(Before  the  Loed  Chief  Babon  Pollock.)  ' 

Reg.  t^.  Oabdneb  and  Humbler,  (a) 

Opening  statement  of  counsel — Joint  charge   against  two  prisoners 
Course  to  be  pursued. 

The  counsel  for  the  .prosecution  opening  no  case  against  one  priso9ur, 
statements  made  by  that  prisoner  not  to  be  used  except  in  a  regular 
way  of  evidence, 

SAMUEL  GARDNER  and  Elizabeth  Humbler,  were  indicted 
for  the  wilful  murder  of  Elizabeth  Gardner. 

Poland  {Besley  with  him),  for  the  prosecution. 

Bibton  (  Orridge  with  him),  for  the  prisoner  Gardner. 

The  two  prisoners  were  committed  for  trial  on  the  charge  of 
murder,  and  a  true  bill  was  found  by  the  Grand  Jury. 

Polandy  in  opening  the  facts  of  the  case  to  the  Jury,  stated,  that 
as  against  the  female  prisoner  the  case  was  hardly  one  in  which  he 
could  expect  a  conviction,  and  was  about  to  detail  to  the  jury 
some  statements  made  by  her,  whereupon  the  Chief  Baron 
^.interposed,  and  said,  '^if  there  were  no  case  against  her,  state- 
ments made  by  her  ought  not  to  be  repeated  to  the  jury,  merely 
because  both  prisoners  were  jointly  charged.  Such  a  course 
would,  whilst  complying  with  the  forms  of  justice,  violate  it  in 
substance.  He  would,  however,  speak  to  the  Recorder  upon  the 
matter."  Upon  his  return,  he  stated,  that  after  consulting  that 
learned  judge,  he  considered  that  if  the  counsel  for  the  prosecu- 
tion deemed  it  desirable  that  the  statements  should  be  laid  before 
the  jury,  the  proper  course  would  be  to  take  an  acquittal  as 
against  the  female  prisoner,  and  examine  her  as  a  witness. 

Poland, — I  will  at  once  adopt  that  course. 

The  female  prisoner  was  called  and  gave  evidence  for  the  pro- 
secution. Guilty. 

(a)  Beported  by  BoBEBT  OaamOB,  Esq.,  Burister-at-Law. 
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CENTRAL  CRIMINAL  COURT. 

March  2,  1863. 

(Before  the  Recordeb  of  London.) 

Reg  v.  Buckwell.  (a) 

Sankrupt^^Nansurrender  to  pass  last  examination — iVbftce— -24  ^  25^ 
Vict.  e.  134,  s.  221 — Adjournment  of  meeting  hy  registrar. 

A  registrar  of  the  Court  of  Bankruptcy y  as  deputy  for  a  commissioner, 
adjourned  a  meeting  Jor  last  examination  of  bankrupt,  and  the  notice 
cf  adjournment  recited  that  the  meeting  was  '*  before  Mr.  Commissioner 
FonblanqueJ*  Notice  of  such  adjournment  was  endorsed  on  the 
order  of  protection,  and  the  paper  was  given  back  to  the  bankrupt. 

Held,  the  notice  of  adjournment  was  not  properly  entitled,  the  registrar 
being  the  only  person  presiding,  and  that  a  mere  memorandum  endorsed 
on  the  order  of  protection  was  not  such  a  notice  as  is  required  to  be 
served  upon  the  bankrupt  under  sect.  221  of  2A  Sf  25  Vict.  c.  134, 
informing  him  of  the  day  allowed  him  for  finishing  his  examination, 
the  non-compliance  with  which  {notice  being  duly  given)  is  made  a 
misdemeanor  by  the  section  last-mentioned. 

WILLIAM  BUCKWELL  was  indicted  for  that  he  having 
been  duly  adjudged  a  bankrupt  did  omit  and  neglect  to 
surrender  himself  to  the  Court  of  Bankruptcy  on  the  day  limited 
for  his  surrender^  "with  intent  to  defraud  his  creditors. 

The  defendant  pleaded  Not  Guilty. 

Metcalfe  {Sargood  with  him),  for  the  prosecution. 

Hardinge  Giffard  (F.  H.  Letois  with  him),  for  the  prisoner. 

The  indictment  was  as  follows : — 
Central  Criminal  Court )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  before  and  at  the  time  of 

eommitting  the  offences  hereinafter  mentioned,  William  Buckwell  was 
4uly  adjudged  bankrupt  within  the  meaning  of  the  laws  relating  to  bank- 
rupts in  England,  to  wit,  on  the  4th  of  February,  a.i>.  1862,  by  the 
Court  of  Bankruptcy  in  Basinghall-street,  in  the  city  of  London,  the 
said  Court  of  Bankruptcy  then  and  there  having  jurisdiction  to  act  and 
proceed  in  the  matter  of  the  said  bankruptcy,  and  that  the  said  Court 
of  Bankruptcy  did  duly  cause  notice  of  the  said  adjudication  to  be  given 
in  the  London  Gazette,  and  did  thereby  appoint  a  public  sitting  of  the- 

(«)  Seported  bj  Bobxbt  Obsidoe,  Esq.,  Baxrifttf-At-Lftir. 
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Beg.        said  Court  for  the  bankrapt  to  sorrender  and  oonform,  to  wit,  on  the 
BucirSrELu    ^^^^  ^  Febmaiy,  a.d.  1862,  and  that  notice  in  writing  of  such  day 

was  also  duly  served  upon  the  said  William  Buckwell,  and  that  upon 

1863.  the  said  day  a  day  was  fixed  for  the  last  examination  of  the  said  William 
- —  Buckwell,  to  wit,  the  first  day  of  April  in  the  year  of  our  Lord  one 
Nb^^^an^er  ^^^^^^^^^  ^^S^*  hundred  and  sixty-two,  and  that  of  such  last  mentioned 
*  ^jiotice-^  ^*y  notice  was  also  given  in  the  said  London  Gazette^  and  notice  in 
Atlfmafment  writing  was  also  served  upon  the  said  William  Buckwel^  and  that  upon 
o/meetmff,  the  last  mentioned  day  the  examination  of  the  said  William  Buckwell 
was  further  acyoumed  by  the  same  Ck>urt  to  the  twenty-third  day  of 
April  in  the  same  year,  and  was  then  also  duly  adjourned  to  the  four- 
teenth day  of  May  in  the  same  year,  of  all  which  adjournments  the  said 
William  Buckwell  then  had  due  notice  that  the  said  William  Buckwell 
surrendered  and  submitted  to  be  and  was  examined  by  and  before  the 
same  Court  upon  the  days  hereinbefore  mentioned,  except  upon  the  day  so 
last  fixed  by  the  said  Court  as  aforesaid,  to  wit,  the  said  fourteenth  day  of 
May ;  but  that  notwithstanding  such  notices  in  the  Gazette  as  hereinbe- 
fore mentioned,  and  such  notices  in  writing  served  upon  the  said  William 
Buckwell  as  hereinbefore  mentioned,  and  after  such  notice  to  the  said 
William  Buckwell  of  the  said  several  adjournments,  and  of  the  said  four- 
teenth day  of  May,  so  being  fixed  by  the  same  Court  for  the  further  ex- 
amination of  the  said  William  Buckwell,  the  said  William  BuckweU, 
within  the  jurisdiction  of  the  Central  Criminal  Court,  unlawfully  and 
with  intent  to  defraud  and  to  defeat  the  rights  of  his  creditors,  did  not  sur- 
render himself  to  the  said  Court  of  Bankruptcy  or  submit  to  be  examined, 
and  did  not  attend  to  finish,  and  did  not  finish  his  said  examination,  he  the 
said  William  Buckwell  having  no  lawful  impediment  allowed  by  the  said 
Court,  but  absented  himself  from  the  said  Court  and  wholly  omitted  and 
neglected  to  present  himself  before  the  said  Court  to  finish  his  said  ex- 
amination against  the  form  of  the  statute,  &c.,  and  against  the  peace,  Ac 
Second  Count. — That  before  and  at  the  time  of  committing  the  ofiencea 
hereinafter  mentioned  the  said  William  Buckwell  was  duly  adjudged 
bankrupt  within  the  meaning  of  the  laws  relating  to  bankrupts  in  Eng- 
land, to  wit,  on  the  fourth  day  of  Februaiy  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty-two,  by  the  Court  of  Bankruptcy  in 
Basinghall-street  in  the  city  of  London,  the  said  Court  of  Bankruptej 
then  and  there  having  jurisdiction  to  act  and  to  proceed  in  the  matter 
of  the  said  bankruptcy,  and  that  after  the  said  William  Buckwell  had 
been  so  adjudged  bankrupt  as  aforesaid,  a  certain  hour  upon  a  certaiii 
day  was  allowed  by  the  said  Court  for  finishing  his  examination,  to  wit,  the 
fourteenth  day  of  May  in  theyear  aforesaid,  and  that  due  notices  of  the  said 
hour,  upon  the  said  day  being  allowed  by  the  said  Court  as  aforesaid  were 
given,  and  that  after  notices  had  been  given  in  the  said  London  Gazette 
and  to  the  said  William  Buckwell  as  in  the  first  count  mentioned,  the 
said  William  Buckwell,  within  the  jurisdiction  of  the  Central  Criminal 
Court,  unlawfully,  and  with  intent  to  definud  and  to  defeat  the  rights 
of  his  creditors,  did  not  submit  to  be  examined  before  the  Court  of 
Bankruptcy  aforesaid  on  the  said  fourteenth  day  of  May,  or  at  snj 
time  subsequently,  he  the  said  William  Buckwell  having  no  lawful 
impediment  allowed  by  the  said  Court,  but  wholly  neglected  and  omitted 
so  to  do  against  the  form,  &c.,  and  against  the  peace,  &c. 

A  short  statement  of  the  fitcts  of  this  case  will  be  necessary. 
It  appears  that  the  defendant  was  adjudicated  a  bankrupt  on  the 
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4tli  of  February,  1862»  and  BUirendered  to  his  bankruptcy  on  the 
next  da  J,  the  5th.    The  choice  of  assignees  took  place  on  the  22nd    ^^ 

of  the  same  month.    A  meeting  for  his  examination  was  appointed       

for  the  1st  of  April.  On  that  day  he  attended  and  the  following  issa. 
memorandum  was  made : — ^^  The  bankrupt  not  haying  yet  filed  his  smJbtmf-^ 
aeoonnts,  and  stating  that  his  books  and  vouchers  were  in  Italy,  A^t^mmiLer 
and  that  he  could  not  prepare  his  accounts  until  they  had  been  — yxfas— 
sent  over,  the  examination  was  adjourned  till  the  23rd  of  April  at  '^^■"^^■^ 
half-past  12  precisely."  On  the  23rd  of  April  the  bankrupt  had  *'-^**'*^- 
not  filed  his  accounts  and  was  not  prepared  to  pass  his  last  exami- 
nation, whereupon  the  examination  was  adjourned  till  the  14th  of 
May*  The  proceedings  up  to  this  time  had  been  before  Mr. 
Commissioner  Fonblanque  (who  also  directed  this  prosecution), 
bat  on  this  23rd  of  April  Mr.  Begistrar  Hazlitt,  who  is  one  of  the 
resiatrars  of  the  Court  of  Bankruptcy  attached  to  the  Court  of 
Mr.  Commissioner  Fonblanque,  acted  as  deputy  for  the  commis- 
flioner,  as  appeared  by  the  order  of  adjournment.  In  this  order 
the  words  '*  before  Mr.  Commissioner  were  struck  out  by  Mr. 
Hazlitt  himself,  and  inserted  in  their  place  was,  ^^  before  Mr. 
Registrar  Hazlitt."  These  words  were  again  struck  out  and 
**  before  Mr.  Commissioner  Fonblanque"  were  left  Mr.  Begia- 
trar  Hazlitt  stated  in  his  examination  that  the.  meeting  of  the  23rd 
of  April  was  not  before  Mr.  Commissioner  Fonblanque,  because 
on  that  day  the  learned  commissioner  was  absent  from  iU  healthy 
and  he  acted  as  his  deputy  under  the  27th  section  of  the  12  &  13 
Vict,  c  106,  which  provides,  ''  That  any  registrar  of  the  Court 
may,  during  vacation  or  during  the  illness  or  absence  from  any 
other  reasonable  cause  of  any  commissioner  thereof,  act  for  and  aa 
the  deputy  of  such  commissioner,  and  any  such  registrar  so  acting 
ahall  have  and  exercise  all  power  vested  in  the  Court,  except  the 
power  of  commitment,  the  hearing  of  any  disputed  adjudication,  or 
the  hearing  or  determining  of  any  question  of  the  allowance  or 
suspension  of  any  bankrupt's  certificate."  The  bankrupt  did  not 
appear  on  the  14th  of  May  or  at  any  time  after,  hence  the  present 
prosecution. 

Giffardy  at  the  close  of  the  case  for  the  prosecution,  submitted 
that  the  defendant  could  not  be  convicted  on  this  indictment. 
There  are  two  objections.  First,  the  Begistrar,  whose  powers  and 
Jurisdiction  is  defined  by  the  52nd  sect,  of  the  24  &  25  Vict. . 
c  134,  had  no  power  to  adjourn  the  meeting  of  the  23rd  of 
April.  That  section  says, — ''The  registrars  of  the  Court  of  Bank- 
ruptcy shall  have  power  to  make  adjudication  of  bankruptcy,  to 
receive  the  surrender  of  any  bankrupt,  to  ^nt  protection,  to 
pass  the  last  examination  of  any  bankrupt  m  cases  wherein  the 
assignees  and  creditors  do  not  oppose,  to  hold  and  preside  at 
meetings  of  creditors,  to  audit  and  pass  accounts  of  assignees,  and 
to  sit  in  chambers,  and  despatch  there  such  part  of  the  adminia* 
trative  business  of  the  Court,  and  such  uncontested  matters  aa 
shall  be  defined  in  general  orders,  or  as  the  commissioner  in  any 
particular  matter  shall  direct;  but  nothing  herein  contained  shall 
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Rn>.       empower  a  r^jgistrar  to  commit,  or  to  hear  a  disputed  adjudication^ 
BocwELL.  ^^  ^°y  question  of  the  allowance  or  suspension  of  an  order  of- 

discharge.     The  regUirar  may  adjourn  any  matter  coming  before 

1863.  him  for  the  consideration  of  the  commissioner^^  If  he  posessed  a 
^g^^^^L^^  power  of  adjournment  it  was  for  a  something  "  for  the  consider- 
Ihfk-ntrrendtr  ation  of  the  Commissioner,''  and  not  as  he  seems  to  have  acted 
— ^o*fc»--  here.  Again,  the  document  setting  forth  the  adjournment  is- 
■^^JJ^J?^  headed  "Before  Mr.  Commissioner  Fonblanque;"  that  is  struck 
out,  and  "Mr.  B^strar  Hazlitt,"  is  inserted,  subsequently, 
Mr.  Commissioner  Fonblanque's  name  is  again  put  in,  and  con- 
cludes thus: — "Whereupon  I,  Mr.  Commissioner  Fonblanque,'* 
(the  name  last  mentioned)  *^do  adjourn  the  examination,  &c.,''and 
that  is  signed  "William  Hazlitt,  Registrar."  So  the  Commit- 
sioner,  upon  the  face  of  the  document,  would  seem  to  be  the- 
power  presiding,  and  an  order  is  made  and  signed  by  some  one 
else.  Another  objection  is  that  the  non-surrender  here  proved  i» 
not  of  the  nature  contemplated  by  the  Act.  The  misdemeanor 
is  the  case  of  a  bankrupt  who  does  not  submit  himself  at  all  to- 
the  jurisdiction  of  the  court.  In  Reg.  v.  Kenrick  (1  Cox  Crim* 
Cas.  146),  Erie,  J.,  said:  "Either  at  the  day  for  the  first 
examination,  or  at  the  last,  the  bankrupt  is  bound  to  surrender^ 
but  if  he  has  surrendered  at  any  time,  he  has  complied  with  the 
terms  of  the  Act  of  Parliament**'  There  is  still  another  objection. 
The  221st  section  of  24  &  25  Vict  c.  134,  enacts  that  "  if  he  (the^ 
bankrupt)  shall  not,  upon  the  day  limited  for  his  surrender,  and 
before  three  of  the  dock  of  such  aay,  or  at  the  hour  and  upon  the 
day  allowed  him  for  finishing  his  examination,  after  notice  thereof 
in  writing^  to  he  served  upon  him  personally  or  left  at  his  usual  or 
last  known  place  of  abode  or  business,  and  after  the  notice  hereia 
directed  in  the  London  Gazette^  surrender  himseH  to  the  Court 
(having  no  lawful  impediment  allowed  by  the  Court),  and  sign  or 
subscribe  such  surrender,  and  submit  to  be  examined,  &c."  To 
make  the  offence  ^^  notice  in  writing  must  be  served,  ficc."  Here 
it  has  simply  been  shown  that  an  order  of  protection  was  given 
to  the  bauKrupt  on  the  day  of  his  surrender,  and  endorsed  upoa 
that  paper  is  a  memorandum  of  the  adjouniment  of  the  meeting. 
It  is  true  that  is  said  to  have  been  returned  to  the  bankrupt,  but;^ 
even  if  it  were  that  could  hardly  be  construed  into  a  "  written 
notice  of  the  day  allowed  him  for  finishing  his  examination,"  as- 
directed  to  be  served  by  the  section  just  quoted. 

Metcalfe  {Sargood  with  him). — The  first  objection  cannot  be  sus- 
tained because  the  Registrar  may  act  either  under  the  powers  given 
him  by  the  52nd  section  of  24  &  25  Vict.  c.  134,  and  so  adjourn 
the  meeting,  or  do  so  acting  as  deputy,  under  sect.  27  of  12  &  13 
Vict,  c  1 16,  with  the  powers  of  tne  Commissioner,  subject  to  the 
limitations.  In  the  latter  case  the  proceedings  would  be  properly 
described  as  taking  place  before  the  Commissioner,  ue.  before  the 
Court,  as  proceedmgs  before  a  master  are  entitled  as  before  the 
Court  of  Queen's  Bench.  If  there  be  any  doubt  as  to  that  part 
of  the  case  the  heading  and  recitals  might  be  struck  out  and  the 
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•adjournment  by  the  Begistrar  would  be  a  good  and  valid  adjourn-       Reo. 
inent.  ^* 

The  Becorder. — The  only  evidence  of  the  adjournment  is 

an    irregular   document.      If  it  were  a  hearing  before  the  com-        1863. 
missioner   the    registrar  would  not  have  power  to  adjourn.     It    ^ankrut-^ 
here   appears  that    it   was    *^  before    Mr.    Commissioner    Fon-  Non^mmnder 
T)lanque."  ^Notice— 

Metcalfe.— The  bankrupt  was  aware  of  the  adjournment,  being  ^^f^^^^ 
present  at  the  meeting  on  the  23rd  of  April,  and  the  document  is  *  ^" 

a  proof  of  secondary  evidence,  which  is  in  the  bankrupt's  posses- 
aion,  and  which  states  that  the  14th  of  May  is  £xed  for  his  last 
examination.  Notice  having  been  given  of  the  two  first  meetings, 
as  directed  by  the  Act  upon  that  trial,  a  verbal  notice  to  the  bank- 
rupt would  be  sufficient.  Although  be  has  surrendered  from  time 
to  time,  he  has  not  surrendered  himself  to  the  Court  for  finishing 
his  last  examination. 

The  Recorder.^!  tliink  the  objection  is  fatal.  The  bank- 
rupt has  surrendered  from  time  to  time  although  he  has  not  passed 
his  last  examination  and  was  not  in  a  condition  to  do  so.  But 
even  supposing  he  was  required  to  attend  a  further  examination, 
after  having  already  submitted  from  time  to  time  to  be  examined, 
i;hen  I  think  formal  and  express  notice  ought  to  have  been  given 
him  to  attend.  As  to  the  adjournment,  as  it  appears  upon  the 
document  put  in,  I  think  the  objection  made  sustainable.  There 
the  hearing  is  recorded  to  be  "before  Mr.  Commissioner  Fon- 
blanque,"  who  makes  no  order  whatevei:.  The  order  is  made  by 
another  person.  In  order  to  convict  upon  this  indictment  it  must 
be  proved  that  there  was  a  legal  adjournment  of  the  Court,  and 
that  the  bankrupt  was  duly  served  with  a  notice  of  the  day  allowed 
him  for  surrendering  to  finish  his  examination.  This  has  not  been 
j)roved,  and  the  case  should  not  go  to  the  jury. 

Not  Guilty. 


VOL.   TX. 
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ixtiaxdi. 

COURT  OP  CRIMINAL  APPEAL. 

(Before  Lefbot,  0. J,,  O'Brieit,  Keogh  and  Fitzgerald,  JJ.^ 
FiTZGEBALD  and  Dbast,  BB.) 

Reg.  t;.  Williams,  (a) 

Evidence. 

Under  the  24  Sr  25  VicL  c.  97,  s,  51,  evidence  of  damage  cammiited  at 
several  timeSy  in  the  aggregiote,  but  not  at  any  one  Ume  exceeding  6L 
wiil  not  sustain  an  indictment. 

ri'^HIS  case  was  reserved  by  Mr.  Justice  Christian  from  the 
X  last  Spring  Asdzes  at  uexrj.  The  prisoner  was  indicted 
under  the  24  &  25  Vict  c.  97,  s.  51.  The  indictment  contained 
three  counts,  1st  for  malicious  damage  to  real  and  personal  pro^- 
pertj,  exceeding  in  value. 5/.  2nd  to  personal  property  only ;  and 
3rd,  to  real  property  only.  The  evidence  showed  that  on  two 
following  days  damage  was  committed  exceeding  in  amount  of 
value  57. 

Irvine,  for  the  prisoner,  submitted  that  the  indictment  was  not 
sustained,  it  not  being  proved  that  damage  exceeding  52.  was  done 
at  any  one  time,  and  cited  Bex  v.  PetrieCi  Leach,  297) ;  B.  v.  Jones 
(4C.  &P.  217). 

Solicitor-General  (with  him  J".  Richardson). — This  is  but  one 
indictment  with  different  counts.  There  is  only  one  single  mali- 
cious purpose  as  shown  by  several  malicious  acts  following  one 
another :  in  the  case  in  Leach,  the  acts  were  distinct* 

Lefroy,  C.J. — At  first  sight  we  had  some  doubts  in  this  case,. 
but  on  consideration^  we  are  all  of  opinion  the  conviction  is  bad. 

Conviction  quashed. 
(a)  From  the  Iri»h  Jurut,  bj  permission. 
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COURT  OF  CRIMINAL  APPEAL. 
(Before  Eleven  of  the  Judges,  Ball,  J.,  being  absent.) 
Reo.  v.  Mullen,  (a) 

Evidence^DepotiHon. 

To  the  depotUUm  of  a  marksmanj  the  Petty  Sessions  clerh  attached  the 
prisoner's  name,  so  that  it  appeared  to  have  been  signed  ly  the  prisoner's 
math. 
Hddy  thai  this  deposition  was  property  received  in  evidence  against  the 
•     prisoner. 

IN  this  ease  the  prisoner  had  been  tried  at  Sligo,  for  man* 
slaughter,  the  question,  now  to  be  decided,  arose  under  th 
14  &  15  Vict.  c.  9Z,  s.  14,  as  to  the  admissibilitv  of  the  deposition 
of  the  deceased.  This  deposition  purported  to  have  been  made  bj 
the  deceased  in  the  presence  of  the  prisoner,  and  was  signed  by 
him  (the  deceased)  with  a  cross  (+)»  he  being  a  marksman.  By 
mistake,  the  clerk  wrote  the  prisoner's  name  to  the  mark,  so  that 
it  primd  facie  appeared  to  be  the  deposition  of  the  prisoner, 
accusinff  himself,  and  was  in  the  following  form : — 
James  JBrennan,  1 

Complainant.       Petty  Sessions  District  of  Sligo. 
Peter      Mullen, 

Defendant       J    County  of  Sligo. 

Deposition  of  James  Bbeknak. 

Taken  in  the  presence  and  hearing  of  Peter  Mullen,  who  stands 
charged,  that  he  at  Thomas-street,  in  the  town  of  Sligo,  on  the 
night  of  the  30th  of  November,  1861,  stabbed  in  the  side  the 
complainant.  The  deponent  sayeth  on  his  oath.  That  last  night 
about  eleven  o'clock,  at  Scandans,  as  I  was  walking  down  the 
street  to  go  over  the  bridge,  I  met  Smith  the  cutler  and  that  boy 
that  I  now  see  before  me.  Some  of  the  two  tripped  me,  I  did  not 
fall,  immediately  after  I  was  tripped,  this  boy  that  I  now  see 
before  me  stuck  me  with  a  knife  in  the  ribs  on  the  left  side,  we 
had  no  words  before  he  stuck  me,  he  was  drunk  at  the  time— I 
don't  know  his  name — I  often  saw  him  before  he  lived  at  Higgins. 

(a)  From  the  Tri9h  Juritt^  hj  permuiion. 

z  2 
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«. 

MULLEX. 

1862. 
Deposition, 


When  I  was  Btiick  I  ran  down  to  the  hotel.  Smith  the  cutler  did 
not  do  anything  to  me,  but,  to  the  best  of  my  opinion,  he  struck 
me  twice  before  I  was  stuck,  but  I  cannot  swear  positively,  I  have 
no  more  to  say. 

And  the  said  deponent  binds  himself  to  attend  at  on 

the  to  prosecute  the  said  Peter  Mullen,  for  the  said 

offence,  when  called  on,  or  otherwise  to  forfeit  to  the  Crown  the 
sum  of  10^ 

(Signed,)  Peter  +  Mullen,  Informant 

(his  mark.) 

Taken  before  me,  this  Ist  day  of  December,  in  the  year  Eighteen 
hundred  and  sixty  one,  at  Sligo  in  the  said  county. 

(Signed,)    Wm.  B.  Starkie, 

Justice  of  Peace  for  said  County. 

I  certify  that  the  above  is.  a  true  copy  of  the  original. 
William  Clanct, 

Clerk  of  Crowny  Co*  Sligo. 

It  will  be  seen  the  recognizance  entered  into,  by  the  deceased 
complainant,  to  appear  and  prosecute,  was  inserted  before  the 
mars. 

G.  O.  Mallej/y  for  the  prisoner,  contended  that  admitting  a 
deposition  would  be  good,  in  some  cases,  if  signed  by  a  mark,  as 
oral  testimony  might  then  be  admitted  to  prove  who  made  the 
mark  ;  but  this  goes  further,  and  would  require  oral  testimony  to 
explain  a  patent  ambiguity^  as  it  purports  to  be  signed  by  another. 
Several  cases,  on  the  execution  of  wills  and  contracts,  under  the 
Statute  of  Frauds,  may  be  cited  for  the  former  proposition,  such  as 
In  lie  Redding  (14  Jur.  1052);  In  Re  Glover  (11  Jur.  1028);  In 
Re  Savoy  (5  Jur.  1042);  In  Re  Fleming  (2  Leach  C.C.854); 
King  v.  Lambe  (2  Leach,  552) ;  Schdneider  v.  Norris  (2  Maule  & 
Selwin,  286);  Johnson  v.  Dodgson  (2  Mee  &  Welsby,  653)  ;  HubeH 
V.  Turner  (4  Scott,  N.  R.  486).  But  in  the  cases  on  wills,  the 
etatute  required  the  signature-to  be  by  the  direction  of  the  testa- 
tor, which  direction,  if  proved,  rendered  the  signature  itself  im- 
material. But  there  is  no  case  where  the  name  signed,  is  the 
name  of  some  other  than  the  witness  signing.  [Hates,  J.^The 
mistake  here  appears  to  have  been  made  by  the  person  who  wrote 
the  name,  and  not  by  the  deponent,  his  business  was  done  when  he 
put  hi^  mark.]  There  was  the  further  pointy  that  if  it  was  a 
.signature  at  all,  it  was  a  signature  to  the  recognizance,  and  not  to 
the  deposition,  which  was  a  distinct  document  (in  this  case) 
wrongly  joined  to  the  recoffnizance,  the  latter  being  the  only  part 
intended  to  be  signed  by  the  deceased. 

The  Solicitor-General  (^Concannon  with  him)  contra.^The  docu- 
ment was  complete  when  the  deceased  put  his  mark  to  it,  it  does 
jDot  matter  whether  the  clerk  put  the  prisoner's  name  or  what 
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name*  [Christian,  J. — The  document  purports  to  be  signed  by 
another.  The  question  appears  to  me  to  oe,  can  the  Crown  give 
mrol  CTidence?  That  it  was  not  that  other  person's  signature.] 
That  is  the  only  question.  [The  Chief  Justice.  —  All  the 
mandatory  provisions  of  the  Act  would  appear  to  have  been 
fulfilled,  but  not  the  directory,  this  is  only  to  be  signed  if  he  will.] 
That  is  so  in  the  form  given  in  the  schedule.  This  document  was 
signed  by  a  mark,  and  that  signature  cannot  be  vitiated  by  what 
another  person  wrote:  {In  Re  Anne  Ashmore^  3  Curtis,  756; 
Baker  v.  Dejiing,  8  Ad.  &  Ellis,  94.) 

Cur.  adv.  vuU, 

June  11. — Lefrot,  C.J. — The  question  reserved  in  this  case, 
was  whether  the  deposition  was  properly  received  at  the  trial.  It 
appeared  to  the  court  to  be  a  case  of  such  importance^  that  it  was 
reserved  for  the  twelve  Judges,  and  we  are  all  of  opinion  that  this 
deposition  was  properly  received  at  the  trial,  we  have  oome  to  this 
conclusion  by  different  views  on  the  several  points,  but  not  in  such 
a  preponderance  on  any  one  point  as  to  render  it  of  importance 
to  the  public  that  we  should  give  any  further  grounds  of  judg- 
ment    The  conviction  must  therefore  be  aflSrmed* 

Conviction  affirmed* 


Beg. 
p. 

MULUB  N. 

1862. 
\    _____ 

DepoHtim. 
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Jrelantr. 

COURT  OF  QUEEN'S  BENCH. 

Re  Williak  Jones  ABMSXBONa.  (a) 

November  12  and  16,  1861. 

Mandamus^'Quarier  Sessions — Indietmemfor  lAeL 
The  Court  refused  to  grant  a  writ  of  mandamus  to  justices  at  Quarter 
Sessions^  commanding  them  to  charge  the  grand  jurg  withy  and  to  try^ 
an  indictment  for  UbeL 

THIS  was  an  application  on  behalf  of  William  Jones  Arm- 
strong, Esq.,  justice  of  the  peace  and  deputy  lieutenant  in 
and  for  the  county  of  Armagh,  for  a  writ  of  mandamus  to  be 
directed  to  Hans  Henry  Hamilton,  Esq.,  Q.C.,  chairman  of  Her 
Majesty's  Court  of  Quarter  Sessions  in  and  for  the  county  of 
Armagh,  and  to  the  others  the  keepers  of  the  Queen's  peace,  and 
Her  Majesty's  justices  assigned  in  and  throughout  Her  Majesty's 
said  county  of  Armagh,  to  inquire  by  the  oath  of  good  and  lawful 
men  of  said  county  of  all  and  all  manner  of  treasons,  morders, 
felonies,  trespasses  and  misdeeds,  done  or  perpetrated  in  said 
county,  and  to  hear  and  determine  the  matters  aforesaid  (treason 
excepted),  commanding  them  at  their  next  general  Quarter  Sessions 
of  the  peace  in  and  for  said  county,  to  charge  the  good  and  lawful 
men  who  should  be  then  impannelled  and  sworn  as  a  grand  jury,  to 
inquire  and  make  true  presentment  of  certain  false  and  malicious 
Hbels,  written,  composed,  and  published  in  said  county  of  Armagh, 
by  the  Rev.  John  Quinn,  of  and  concerning  sdd  William  Jones 
Armstrong  as  is  alleged,  and  to  charge  said  grand  jury  with,  and 
to  try  before  them,  or  permit  and  suffer  to  be  laid  before  them 
such  bill  of  indictment  as  might  be  tendered  to  them,  charging 
said  John  Quinn  with  composing,  writing,  and  publishing  said 
libels,  and  to  inquire  by  them  concerning  the  truth  thereof  that 
the  costs  of  the  motion,  writ,  and  mandamus,  and  the  proceedings 
thereunder  should  be  paid  by  sidd  Hans  Henry  Hamilton,  and  by 
William  Moore  Millar,  William  Paton,  Andrew  Craig,  Joseph 

(a)  From  the  Irith  Juritt  hj  permission. 


Mandamam 
QuarUr 
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rEddd,  John  G.  Winder,  John  Hancoc^  and  Hugh  Bojle^  esquirea,  R" 
the  said  persons  aforesaid  being  justices  assigned  as  aforesaid,  and  A«^'J™<>»«* 
-who,  being  assembl  ed  at  Armagh  at  a  general  Quarter  sessions  of  isei. 
the  peace  for  said  county  on  the  19th  day  of  October  last,  and  a 
grand  jury  being  then  and  there  impannelled  and  sworn  to  inquire 
as  aforesaid,  before  said  jury  were  discharged,  were  called  on  to 
•  chiurge  said  grand  jury  with,  and  lay  before  them  a  certain  bill  of  i^^f- 
indictment,  charging  the  matters  aforesaid,  said  bill  being  then  and 
there  tendered  and  shown  to  them  for  the  purpose,  and  the  justices 
aforesud  then  and  there  refused  to  do  so,  and  to  inquire  by  said 
.  grand  jury  of  the  truth  of  the  matters  in  and  by  said  bill  alleged, 
contrary  to  common  right  and  the  general  law  of  the  land.  The 
facts  upon  which  the  motion  was  grounded  appeared  by  the 
4tffidavit  of  Mr.  Armstrong,  and  were  as  follows : — A  letter  was 
.published  in  several  newspapers  in  March  last,  charging  Mr. 
Armstrong  with  oppressive  conduct  as  a  landlord  towards  some  of 
his  tenants.  Thereupon  Mr.  Armstrong  brought  actions  against 
the  proprietors  of  the  newspapers.  These  actions  resulted  in 
apologies  by  the  proprietors,  m  the  payment  of  sums  of  money  by 
^hem  to  Mr.  Armstrong,  and  in  the  delivery  up  to  him  of  the 
manuscript  of  the  letter  in  question.  Mr.  Armstrong  then  having 
reason  to  believe  that  the  I^etter  was  written  by  the  Kev.  Mr. 
Quinn,  obtained  on  the  7th  October,  a  summons  against  that 
gentleman,  requiring  him  to  appear  at  Petty  Sessions  at  Armash, 
on  the  nth  of  October,  to  answer  Mr.  Armstrong's  complaint  for 
the  composing  and  publishing  said  letter.  The  parties  attended, 
and  the  matter  having  been  gone  into,  counsel  on  behalf  of  Mr. 
Armstrong  asked  the  magistrates  to  take  the  informations  of 
certain  parties  who  had  been  examined,  and  to  bind  the  Eev.  Mr. 
Quinn  in  his  own  recognizance  to  attend  and  take  his  trial  at  the 
ensuing  Quarter  Sessions  at  Armagh.  This  Mr.  Armstrong  in 
his  affidavit  stated  was  done,  in  order  that,  as  the  defendant  pro- 
posed to  prove  the  truth  of  the  libel,  a  trial  should  be  had  without 
delay,  and  because  Mr.  Armstrong  believed,  as  he  further  stated 
in  his  affidavit,  that  serious  inconvenience  would  result  to  himself 
and  to  the  public  from  a  postponement  to  the  Assizes.  The  magis- 
trates, however,  declared  that  they  would  return  the  case  for  trial 
to  the  Assizes,  whereupon  Mr.  Armstrong's  counsel  said  that  he 
would  withdraw  the  case,  and  prefer  a  bill  of  indictment  before 
the  magistrates  at  the  ensuing  Quarter  Sessions  at  Armagh,  and 
ask  them  to  lay  it  before  the  grand  jury.  Accordingly,  at  the 
next  Quarter  Sessions  at  Armagh,  which  was  held  by  and  before 
Hans  Henry  Hamilton,  Esq.,  Q.C.,  chairman  of  Quarter  Sessions, 
'and  certain  other  justices  (being  the  same  whose  names  have 
been  already  given),  counsel  on  behalf  of  Mr.  Armstrong 
requested  the  said  chairman  and  other  justices  to  charge  the  grand 
Jury  with  a  bill  of  indictment,  which  he  then  tendered  for  the 
purpose  to  said  justices,  charging  the  said  Bev.  Peter  Quinn  with 
the  writing,  composing,  and  publishing  the  libel  complained  of 
The  chairman,  in  the  name  and  presence  of  the  other  justices* 
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Re  refused  to  receive  the  biH  and  charge  the  grand  jury  therewith^ 

nawTKOKo.   ^^^  directed  the  acting  clerk  of  the  peace  not  to  receive  it.     This- 

1861.        occurred  on  the  19th  of  October  last.     Mr.  Armstrong  now  asked 

—  ^  for  a  mandamus  as  above  stated,  undertaking  to  prefer  his  bill  of 

^^tMrte!-      indictment  at  the  next  Quarter  Sessions  for  the  -said  county  of 

jSesHons^     Armagh.     The  notice  of  motion  was  served  upon  Mr.  Hamilton. 

Libei.        and  the  other  justices  whose  names  have  been  already  given,  and 

against  whom  the  costs  of  the  motion  were  sought. 

Armstrong f  Seijt.  (M^Mechan  with  him),  in  support  of  the- 
application,  urged  that  the  justices  had  full  power  to  entertain  an 
indictment  for  libel,  and  that  the  words  of  their  commission 
required  them  to  do  so.  They  eked  Rex  v.  Mullaney  (6  C.  &  P- 
96) ;  Stat.  4  &  5  Will.  4,  c.  76 ;  Hawkins'  P.  C,  book  2,  c.  1,  s.  6  v 
Btat.  5  &  6  Will.  4,  c.  33;  stat.  11  &  12  Vict,  c  42;  Rtx.  v. 
Barker  (1  Wm.  Bl.  352);  sect.  38  of  Common  Law  Procedure 
Act,  1856. 

LErROY,  C.J. — ^We  are  all  satisfied  that  there  is  so  much 
novelty  iu  this  application  that  we  feel  bound  to  consider  atten- 
tively whether  we  should  make  a  precedent,  and  whether  there  is- 
a  foundation  for  making  a  preceoent.  INo  case  has  been  cited 
either  in  England  or  in  Ireland  in  which  such  an  order  has  beeii^^ 
made,  and  it  therefore  becomes  us  to  consider  very  attentively 
before  we  make  a  precedent  for  the  order.  At  present  we  say  no- 
more  than  that  we  wish  to  consider  the  case. 

November  16. — The  Court  now  delivered  judgment, 

Leproy,  C.J. — This  is  an  application  which  came  before  the* 
Court  a  few  days  ago  for  a  conditional  order  for  a  mandamus  to  com- 
pel the  Court  of  Quarter  Sessions  of  the  county  of  Armagh  to* 
receive  and  entertain  a  bill  of  indictment  for  a  libel,  and  to  proceed 
to  try  and  determine  the  case.  This  is,  at  all  events,  as  we  intimated 
at  the  time,  a  rare  and  novel  application,  and  notwithstanding  the 
light  which  was  thrown  upon  the  case  by  the  industry  and  learn- 
ing of  the  counsel  who  moved  it,  we  are  not  relieved  from  the 
consideration  of  its  being  novel  and  rare ;  for  not  a  single  instance- 
was  produced,  although  a  very  wide  range  of  knowledge  was  taken 
of  a  similar  case  having  come  under  the  view  of  the  court,  or  of  a< 
case  having  existed,  where  the  jurisdiction  which  we  were  called 
upon  to  exercise  was  asserted.  But  it  is  not  necessary  in  this- 
case,  nor  are  we  about  to  state  anything  upon  the  abstract  prin- 
ciple, because  whether  or  not  by  possibility  a  case  may  not  arise 
in  which  such  an  application  might  be  entertained,  it  is  perfectly 
clear  that  in  this  case  it  cannot  be  entertained,  and  I  have  only 
to  state  the  facts  of  this  case  to  demonstrate  that.  In  this  case^ 
then,  informations  were  taken  for  libel  by  the  magistrates  at 
Petty  Sessions,  and  they,  in  their  discretion,  and  in  the  exercise 
of  the  judgment  which  belongs  to  them,  offered  to  return  them  to- 
the  Assizes,  and  then  the  party  who  claims  no  where  withdrew,, 
and  he  applied  to  the  Quarter  Sessions  for  that  which  he  now 
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applies  to  this  court  I  may  observe  that  the  court  of  Quarter 
Sessions  is  not  a  court  of  appeal  for  this  purpose  from  the  court 
of  Petty  Sessions.  K,  in  the  exercise  of  their  judicial  and  magis- 
terial discretion,  they  think  it  right  to  send  informations  before 
them  to  the  Quarter  Sessions,  the  Court  of  Quarter  Sessions  has 
no  right  to  refuse  that  exercise  of  the  magisterial  discretion  of  the 
Petty  Sessions.  But  in  this  case  the  application  was  made 
directly  to  the  Court  of  Quarter  Sessions.  The  prosecutor  applied 
to  that  court  for  leave  to  send  up  a  bill  to  the  grand  jury. .  The , 
court  heard  the  application,  considered  the  matter,  and,  in  the 
exercise  of  their  magisterial  discretion,  decided  that  they  would 
not  entertain  the  jurisdiction.  If  they  had  thought  fit  to  receive 
the  bill,  they  might  in  their  discretion  have  sent  it  for  trial  at  the 
Assizes.  They,  however,  refused  to  entertain  the  case,  and  then 
the  present  application  was  made  to  this  court.  We  come  now 
to  deal  with  the  case  as  it  has  come  before  us^  under  very 
peculiar  circumstances.  It  is  a  case  in  which  the  magistrates 
naving  heard  the  application,  in  the  exercise  of  their  magisterial 
discretion  declined  to  exercise  the  jurisdiction,  which,  it  must  be 
admitted,  on  the  face  of  the  authority  under  which  they  act,  they 
possess,  although,  as  I  have  alreadv  said,  no  instance  has  been 
shown  in  which  they  exercised  it,  that,  namely,  of  entertaining  a 
case  for  libel.  They,  therefore,  refused  to  entertain  the  case,  and 
left  the  party  to  make  the  application  which  he  has  made  to  us. 
If  we  were  now  to  grant  this  application  to  direct  the  Sessions  to 
receive  this  bill,  and  proceed  to  dispose  of  it  and  trjr  it,  we  should 
be  doing  an  illegal  act,  for  we  should  be  depriving  them  of  a 
magisterial  discretion  which  they  are  authorised  to  exercise — 
namely,  that  of  sending  cases  of  this  sort  to  be  tried  at  the 
Assizes.  It  would,  therefore,  be  objectionable  on  that  ground, 
and  illegal  to  make  the  order,  and  it  would  be  in  vain  to  make  it, 
for,  as  it  must  go  to  them,  subject  to  the  exercise  of  their  dis- 
cretion, if  they  should  even  receive  this  bill,  they  have  already 
decided  that  in  their  judgment  it  is  not  a  fit  and  proper  case  for 
them  to  proceed  upon,  and  that  it  is  a  case  which  they  think 
should  be  tried  at  the  Assizes.  We  should  be  doing  an  illegal 
act  if  we  attempted  to  restrain  the  exercise  of  their  discretion,  and 
we  should  be  doing  a  nugatory  act  if  we  thought  that  in  the 
exercise  of  their  discretion,  they  would  not  proceed  to  try  the 
case.  Under  those  circumstances  we  must  refuse  the  applica- 
tion. 

O'Brien,  J. — I  concur  in  the  judgment  of  my  Lord  Chief 
Justice  that  the  application  is  a  novel  one ;  hut  I  was  struck  by 
this  circumstance: — Great  research  has  been  displayed  by  the 
counsel  who  made  the  application  in  finding  authorities  on  the 
subject ;  but  the  legal  arguments  which  were  deduced  from  those 
authorities  would  equally  apply  to  cases  as  to  which  it  would  be 
impossible  for  us  to  lay  down  that  they  ought  to  be  tried  at 
Quarter  Sessions.  The  words  of  the  commission  given  to  the 
justices  are  very  ample.     They  include  not  only  cases  of  libel, 


Es 
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^         but  also  cases  of  murder :  and  the  legal  argument  addressed  to  us 

KMOTBOTO.  ^p^^  those  words  would  show  that  a  mandamus  should  issue  to 

IS61.       compel  the  Quarter  Sessions  to  receive  as  well  a  bill  of  indictment 

~~  ^  for  murder  as  for  libeL    Then  no  precedent  has  been  shown  for 

^  QuaiX'     ^^^  interfering  with  the    Quarter   Sessions  in  a  case  of  this 

Setsioru-'    description.     There  are  many  cases  in  which  a  party  would  have 

LiM.       QQ  other  remedy  open  to  him^  if  the  Quarter  Sessions  refused  to 

entertain  his  application,  and  there  are  cases  of  that  kind  in  which 

this  court  has  mterfered ;  but  this  is  not  a  case  of  that  kind.    One 

of  the  principles  on  which  this  court  grants  the  writ  of  mandamus 

is,  that  if  it  is  not  granted,  the  subject  is  without  any  remedy. 

But  here  the  court  of  preliminary  investigation  intimated  that  the 

case  was  one  which  ought  to  go  to  the  Assizes,  and  the  party  is, 

therefore,  not  in  the  position  of  being  without  any  other  remedy 

than  that  which   he   would  have  haa  at  the  Quarter  Sessions. 

Then  the  Lord  Chief  Justice  has  alluded  to  the  discretion  which 

the  magistrates  at  Quarter  Sessions  have  of  transmitting  to  the 

Assizes  cases  in  which  bills  have  been  found  before  them.     Writs 

of  mandamus  are  not  granted  where  they  would  be  nugatory,  or 

where  to  grant  them  would  be  interfering  with  the  discretion  of 

the  court  below.     Suppose  that  the  application  had  been  simply 

for  a  mandamus    to    compel  them  to   receive   the  case,   what 

would  be  the  obiect  of  a  mandamus  which  would  leave  them  to 

the  discretion  which  they  have  already  stated  most  strongly  they 

would  exercise  in  a  particular  way?    My  Lord  Chief  Justice 

has  stated  all  the  circumstances  of  the  case,  and  I  quite  concur 

with  him  in  all  that  he  has  said. 

Hayes,  J. — This  is  an  application  by  Mr.  William  Jones  Arm- 
strong for  a  mandamus  to .  the  magistrates  of  the  county  of 
Armagh,  assembled  at  Quarter  Sessions,  to  command  them  to  take 
cognizance  of  a  charge  of  libel  which  Mr.  Armstrong  professes 
himself  ready  to  make  before  that  tribunal.  This  I  take  to  be 
the  substance,  though  not  the  exact  words  of  the  application ;  and 
as  the  application  has  at  least  the  distinct  feature  of  novelty,  and 
as  I  have  not  been  able  to  discover  that  such  an  application  was 
ever,  before  made,  it  may  not  be  amiss  to  discuss  it  in  somewhat 
of  detail  On  the  11th  October  in  this  year,  Mr.  Armstrong 
came  before  the  magistrates  at  Petty  Sessions,  and  there  com- 
plained that  he  had  been  made  the  object  of  libellous  attacks  in 
newspapers,  in  the  course  of  which  he  had  been  denounced  as  an 
extermmator  of  the  people ;  he  stated  that  he  had  discovered  the 
author  of  these  attacks ;  and  prayed  the  magistrates  to  make  that 
gentleman  amenable,  giving  the  magistrates  to  understand  that 
until  the  prosecution  should  be  brought  to  a  close,  he  would  not 
himself  act  in  his  position  as  a  justice  of  the  peace  of  the  county. 
The  magistrates  professed  themselves  ready  to  receive  depositions 
for  the  next  Assizes.  Mr.  Armstrong  said  that  no  opfjortunity 
should  be  lost  in  bringing  the  matter  to  a  determination,  and 
therefore  he  insisted  that  the  informations  should  be  returned  to 
the  next  Quarter  Sessions.     This  the  magistrates  refused  to  do^ 
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4uid  he  withdrew,  and  so  the  proceedings  at  Petty  Sessions  were 
l>roaght  to  a  close.     Then  he  goes  to  the  Quarter  Sessions ;  he 
produces  his  bill  of  indictment,  charging  the  Rev.  Mr.  Quinn  with 
libel,  and   calls   upon   that   court  to  permit   him,  without  any 
informations,  to  have  the  bill  of  indictment  laid  before  the  grand 
jury  there,  so  that  if  the  bill  was  found  the  case  might  be  dis- 
cussed.    The  court  came  to  the  conclusion  that  his  application 
ought  to  be  refused,  and  then  Mr.  Armstrong  comes  here  with  the 
present  motion.      A  good  deal  of  argument  was  expended  by 
•ODunsel  to  show  that  the  Court  of  Quarter  Sessions  had  jurisdio 
tion  to  try  a  case  of  libel.     That  they  have  legal  authority  to  do  • 
so,  is  a  point  which  has  not  been  contradicted  for  the  last  two 
centuries.      It  was  decided  in  error  in  the  case  of  Rex  v.  Summers 
(1  Lev.  139).      That  is  still  the  law  of  Ireland,  and  there  is  no 
question  of  that.     But  the  difficulty  which  Mr.  Armstrong  had 
to  cope  with  is  to  show  tliat  the  Court  of  Quarter  Sessions,  having 
jurisdiction,  was  bound  to   exercise  it.     When  a  charge  of  an 
indictable  offence  is  made  before  justices  of  the  peace,  and  it 
appears  that  the  case  is  one  which  ought  to  be  prosecuted  by 
indictment,  the   law   has  fixed   in   them  a  discretion  as  to  the 
tribunal  to  which  they  are  to  send  it,  and  this  discretion  they  are 
to  exercise  according  to  the  true  spirit  of  their  commission ;  for 
that  instrument  which,  has  been  in  the  same  form  for  the  last  two 
hundred  and  fifty  years,  after  giving  them  power  to  inquire  into  a 
number  of  offences,  ^^  and  to  hear  and  determine  all  and  singular 
the  matters  aforesaid  (treason  excepted),  according  to  the  laws  and 
statutes  of  our  kingdom  of  Ireland,  as  in  the  like  case  has  been 
used,  and  ought  to  be  done,''  proceeds,  by  way  of  proviso,  to 
command  them,  "  that  if  a  case  of  diflSculty  upon  the  determina- 
tion of  any  of  the  premises  shall  happen  to  arise  before  you,  or 
any  two  or  more  of  you,  then  do  not  you,  or  any  two  or  more  of 
you,  proceed  to  give  judgment  thereon,  except  it  be  in  the  pre- 
sence of  one  of  our  justices  of  one  or  other  bench,  or  one  of  the 
barons  of  our  Exchequer,  or  one  of  our  counsel  learned  in  the 
law."      The  practical  interpretation  of  this  is,  that  all  the  less 
weighty  offences  are  sent  to  the  Quarter  Sessions,  but  that  the 
more  serious  offences  are  sent  to  the  Assizes :  and  notwithstand- 
ing that  the  stat    1   &  2  Ph.  &  Mar.  c.    13    (England),    and 
10  Car.    1,   sess.  2,  c.  18  (Irish),  have  directed  the  justices,  in 
oases  of  felony,  to  certify  the  examination  taken  by  them  to  the 
next  general  gaol  delivery,  yet  in  the  exercise  of  a  sound  discre- 
tion the  committing,  magistrate  has  been  in  the  habit  of  sending 
the  offenders,  in  cases  of  petty  larcenies  and  small  felonies,  for 
trial  to  the  Quarter  Sessions,  and  of  certifying  the  examinations 
thither.  Dalton,  in  his  work  on  Justices  of  the  Peace,  lays  that  down 
as  the  practice  in  his  time,  and  cites  the  Act  of  3  Hen.  7,  c  3,  as 
his  authority.     That  Act  was  in  force  in  Ireland  until  the  passing 
of  the  statute  9  Geo.  4,  c.  54,  and  the  doctrine  as  stated  by 
Chitty  is  that  that  Act  orders  the  magistrates  to  bind  the  wit* 
aesses  to  appear  at  the  next  court  at  which  the  trial  of  the  affair 
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is  to  be  had.  I  am  opinion  that  the  magistrates  had  a  discretion 
to  send  the  case  before  them  either  to  the  Quarter  Sessions  or  to 
the  Assizes,  and  takinor  all  the  circumstances  into  consideration,  I 
am  of  opinion  that  the  magistrates  exercised  their  discretion 
soundly  in  not  yielding  to  the  prosecutor,  and  insisting  that  the 
case  should  go  to  the  Assizes.  But  not  satisfied  with  this  deter- 
mination of  the  Justices  in  Petty  Sessions,  Mr.  Armstrong 
brought  the  matter  before  the  Quarter  Sessions,  and  he  insists 
that  that  court  was  bound  to  take  cognizance  of  the  case  by  send- 
ing it  to  the  grand  jury,  and  Ihs  counsel  insisted  that  if  a  bill  were 
'  found,  the  case  should  then  go  before  a  petty  jury.  Now,  I  say 
that  I  apprehend  that  in  insisting  that  for  the  asking  the  Court  of 
Quarter  Sessions  was  bound  to  accede  to  his  request,  he  is  wrong. 
The  words  of  the  commission,  providing  for  cases  of  difficulty, 
apply  as  much  to  the  justices  at  Quarter  Sessions  as  to  magistrates 
at  the  Petty  Sessions ;  and  this  may  have  occurred  to  the  magis- 
trates that  if  they  permitted  a  bill  to  be  found,  and  a  trial  to  be 
had  without  informations  herein  sworn,  such  a  practice  would 
infringe  very  seriously  on  the  rights  which  every  accused  person 
has  since  the  passing  of  the  Prisoner's  Counsel  Act.  His  Lord- 
ship then  referred  to  Kinff  v.  IVetherell  (R.  &  R  381),  and 
continued  :^I  am  of  opinion  then  not  only  that  the  magistrates- 
at  Quarter  Sessions,  like  those  at  Petty  Sessions,  were  at  liberty 
but  that  it  was  their  duty  to  exercise  their  discretion,  and  I  think 
the  discretion  was  soundly  and  wisely  exercised  in  the  present 
case.  Ts  it  not  then  against  the  first  principles  of  mandamus  law 
to  accede  to  this  application?  Generally  speaking  the  writ  ifr 
granted  to  enforce  a  right  or  duty,  when  the  party  has  no  other 
remedy.  But  here  the  party  has  another  remedy,  and  the  magis- 
trates are  willing  to  give  him  the  benefit  of  that  remedy.  Again, 
why  should  we  grant  the  writ,  when  our  doing  so,  though  the 
indictment  were  found,  could  not  prevent  the  magistrates  from 
sending  the  case,  as  one  of  difficulty,  to  the  Assizes?  We  are- 
not  a  Court  of  Appeal  from  the  Quarter  Sessions ;  we  are  only 
an  authority  to  make  them  do  their  duty.  We  are  not  prepared 
to  say  that  they  have  not  acted  rightly  in  this  case,  and  we  do 
not  think  that  we  ought  to  grant  even  a  conditional  order. 

Fitzgerald,  J. — My  Lord  Chief  Justice  and  my  brothers^ 
have  so  exhausted  the  subject  that  I  do  not  profess  to  add  any- 
thing to  what  they  have  said,  especially  after  the  very  full  expo- 
sition of  the  law  by  my  brother  Hayes.  But  there  is  one  point 
upon  which  I  ma^  be  permitted  to  say  a  few  words.  As  I  under- 
stand the  application  it  was  one  which  Mr.  Armstrong  claimed  to 
have  granted  as  a  right,  alleging  as  a  matter  of  right  that  it  was  his 
client's  right  to  present  the  bill  of  indictment  at  the  Quarter 
Sessions,  and  that  that  court  was  bound  to  receive  it,  and  that  if 
the  grand  jury  had  found  it  they  were  deprived  of  any  discretion^ 
and  they  must  go  on  and  hear  the  case.  That  was  the  application, 
and  that  involves  two  principles,  namely,  that  it  was  a  matter  of 
right  in  the  prosecutor  to  have  his  biU  received  at  the  Quarter 
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Sessions,  and  that  on  the  bill  being  found  the  court  was  deprived 
of  any  discretion  to  refuse  to  try  the  case.  I  recollect  asking 
whether  in  fact  a  more  speedy  trial  could  not  take  place  at  the 
Assizes,  even  if  the  order  sought  for  was  made,  and  the  answer 
was  that  the  Quarter  Sessions  would  be  bound  to  issue  a  bench 
warrant  to  bring  in  the  defendant,  and  then  to  put  him  on  his 
trial.  The  opinion  which  I  have  arrived  at  is,  that  the  Court  of 
Quarter .  Sessions  had  a  discretion  as  to  the  reception  of  this 
indictment,  and  if  that  court  was  not  vested  with  a  judicial 
discretion,  I  cannot  understand  why  the  application  was  made  to 
them  at  all,  and  why  the  prosecutor  was  not  entitled  to  go  straight 
to  the  grand  jury  room,  and  call  on  the  grand  jury  to  receive  the 
indictment  without  going  to  the  court  at  all.  Assuming  the 
discretion  to  exist,  I  think  it  was  wisely  exercised.  We  are  not  to 
•come  to  the  conclusion  that  it  was  unwisely  exercised,  and  again 
I  agree  in  the  proposition  that  if  the  court  below  had  entertained 
the  bill  by  sending  it  before  the  grand  jury,  and  the  grand  jury 
had  found  it,  still  there  was  a  discretion  in  the  court  to  decline  to 
have  the  case  tried  at  sessions  by  a  petty  jury,  and  to  transmit  it 
to  the  Assizes,  and  have  it  more  solemnly  decided  there,  and  that 
upon  the  ground  that  it  was  a  case  of  difficulty.  It  has  been 
urged  that  because  the  chairman  of  the  court  was  a  Queen's 
Counselj.the  discretion  of  the  court  was  taken  away.  That  argu- 
ment comes  to  this  absurdity,  that  if  tiie  chairman  happened  to 
be  a  stuff  gown,  the  court  over  which  he  presided  had  a  discretion; 
but,  that  if  he  happened  to  be  a  silk  gown,  or  was  made  a  silk 
gown  pending  the  discussion  of  the  application,  the  discretion  was 
removed.  Let  us  now  see  if  this  was  a  case  of  difficulty. 
During  the  course  of  the  argument  I  asked  why  this  gentleman 
was  so  anxious  to  have  his  case  tried  at  the  sessions,  for  it  struck 
me  that  a  person  would  wish  to  have  a  case  like  this  tried  in  a 
grave  and  solemn  manner.  The  answer  I  received  was,  that  by 
this  indictment  the  anxiety  of  the  prosecutor  was  to  clear  his 
character,  and  to  have  an  opportunity  to  try  the  truth  of  the 
matters  alleged  in  the  libel,  which,  he  told  us,  the  reverend 
defendant  stated  he  was  prepared  to  prove.  Upon  this  arises  the 
question,  whether,  having  reference  to  tiie  maxim  which  says 
that  the  greater  the  truth  the  greater  is  the  libel,  you  can  on  an 
ordinary  indictment  for  libel  try  the  truth  of  the  matters  contained 
in  the  libeL  If  the  real  object  of  this  gentleman  had  been  to 
try  the  truth  of  these  matters  and  clear  his  character,  there  were 
two  courses  open  to  him.  He  might  have  come  to  this  court  and 
applied  for  a  criminal  information,  and  one  of  the  advantages  of 
that  course  is,  that  by  adopting  it  the  prosecutor  has  the  earliest 
possible  opportunity  of  coming  here  and,  by  his  affidavit,  telling 
the  truth  and  the  whole  truth,  of  showing  that  there  was  no 

f  round  for  the  accusation  made  asainst  him  in  the  libel.     Again, 
e  had  the  course  open  to  him  of  bringing  an  action  for  libel,  and 
in  that  action  the  question  of  the  truth  or  falsehood  of  the  libel 
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B*         might  be  put  in  issue.     But  when  you  come  to  discuss  the 

ARMhTBOKo.  quggtion  of  truth  on  an  indictment  for  Ubel,.  the   defendant  is 

1861.       bound  to  show  not  merely  that  the  libel  was  true^  but  also  that  it 

was  for  the  public  advantage  that  the  truth  should  be  known.. 

^^'(^^uT'  ^^^  ^^  8^®  ^*^**  *^®  ^^^  provisions  of  the  statute  6  &  7  Vict.  c.  96^ 
Sefsiotu^    under  which  alone  the  truth  of  a  libel  can  be  investigated  in  a 
Libel       proceeding  of  this  kind.     They  are  contained  in  the  sixth  section 
of  that  Act,  which  enacts  that  on  the  trial  of  any  indictment  or 
information  for  a  defamatory  libel^  the  defendant  having  pleaded 
such  plea  as  thereafter  mentioned,   the  truth  of  the  matters- 
charged  may  be  inquired  into,  but  shall  not  amount  to  a  defence 
unless  it  was  for  the  public  benefit  that  the  matters  charged 
should  be  public;   and  that  to  entitle  the  defendant  to  give- 
evidence  of  the  truth  of  the  matters  charged  as  a  defence  to  such 
indictment  or  information,  it  shall  be  necessary  for  the  defendant 
in  pleading  to  the  indictment  or  information  to  allege  the  truth 
of  the  matters  charged  in  the  manner  required  in  pleading  a 
justification  to  an  action  for  defamation,  and  further  to  allege  tost 
it  was  for  the  public  benefit  that  the  matters  charged  should  be 
published,  and  the  particular  fact  or  facts  by  reason  whereof  it 
was  for  the  public  benefit  that  those  matters  should  be  published,, 
to  which  plea  the  prosecutor  is  to  be  at  liberty  to  reply,  generally 
denying  the  whole  thereof.     That  is  not  all.    If  after  the  plea  the 
defendant  shall  be  convicted  on  such  indictment  or  information,  it 
shall  be  competent  to  the  court  in  pronouncing  sentence,  to  con- 
sider whether  the  guilt  of  the  defendant  is  aggravated  or  mitigated 
by  the  plea,  and  by  the  evidence  given  to  prove  or  disprove  it^ 
Let  us  now  suppose  that  the  object  of  having  this  case  tried  at 
the  sessions  was  to  have  the  truth  or  falsity  of  the  libel  investi- 
gated  at  the   earliest  opportunity.      Can  any  one  hearing  the 
provisions  of  that  statute  read,  under  which  alone  the  truth  of 
the  libel  can  be  investigated,  fail  to  see  that  this  presented  a  case 
of  difficulty  which  was  not  fit  to  be  tried  at  Quarter  Sessions  ?^ 
Why,  you  have  a  course  of  pleading  marked  out  by  the  statute  of 
the  nicest  and  most  difficult  description ;    and  it  is  said  that  the 
Court  of  Quarter  Sessions  is  to  put  in  motion  this  complicated 
system  of  practice,  first  to  make  the   defendant  amenable  by  a 
bench  warrant,  then  it  was  to  rule  him  to  plead,  and  finally,  if 
there   was  a  conviction,   to   determine   whether  the  defendant's 
guilt  was  aggravated  or  mitigated  by  the  plea  and  the  evidenced 
All  this  is  to  be  done,  and  with  all  this  to  be  done  it  is  said  that 
the  case  involving  it  all  is  one  fit  to  be  tried  at  Quarter  Sessions. 
It  is  plain  that  the  desire  to  have  the  triJth  speedily  investigated 
is  not  the  true  motive  in  this  case.     What  the  motive  was  it  is 
not  for  us  to  consider.    We  cannot  say  that  the  discretion  of  the 
justices  was  unsoundly  exercised,  but  we  can  say  that  if  they  bad 
entertained  the  case  it  is  one  which  would  perhaps  have  been 
removed  from  their  jurisdiction  by  certiorari.     In  conclusion,  I 
have  only  to  say  that  I  concur  in  the  judgment  of  my  brother 
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Hayes,  and  that  it  would  be  a  perfect  delusion  to  send  the  case  to 
the  Quarter  Sessions  with  a  view  of  having  a  speedy  decision  on 
it,  as  no  trial  could  take  place  there,  at  least  until  the  April 
Seasiona. 

Buk  refused. 
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JUDICIAL   COMMITTEE  OF  THE  PEIVY  COUNCIL. 


June  24,  1863. 

(Present: — The  Bight  Hon.  Lord  Kingsdown,  Knight  Bkuce, 
L.J.^  Turner,  L.J.  and  Sir  E.  Byan.) 

Falkland  Islands  Company  t;.  The  Queen,  (a) 

Appeal  in  criminal  cases — Colonial  courts —  Circumstances  in  which 
leave  to  appeal  granted. 

Though  in  strictness  the  Crown  has  authority  by  virtue  of  the  preroga- 
tive to  review  the  decisions  of  all  colonial  courts^  whether  the  proceed- 
i$igs  be  of  a  civil  or  criminal  character^  unless  the  Crown  has  parted 
with  such  authority,  yet  tJie  inconvenience  of  entertaining  an  appeal 
in  criminal  cases  is  so  great  that  it  will  not  be  allowed  except  in  very 
peculiar  circumstances,  Thus^  where  a  colonial  police  courts  from 
which  no  appeal  lay  to  the  civil  courts  had  decided  a  criminal  mattery 
which  in  substance  was  of  a  civil  nature^  and  affected  the  rights  of 
property  generally  in  a  colony,  and  could  not  easily  be  put  in  the  fortn 
of  a  civil  action,  leave  to  appeal  was  allowed. 

THIS  was  an  application  for  leave  to  appeal  from  a  judgment  of 
a  police  court  in  the  Falkland  Islands,  which  was  opposed  on 
the  ground  that  it  was  a  judgment  in  a  criminal  cause,  and  not 
appealable. 

Lord  Kingsdown. — Their  Lordships^  at  the  hearing  of  this 

Eetition^  entertained  a  strong  opinion  liiat  the  point  which  had 
een  decided  by  the  Court  below  in  convicting  the  petitioners 
of  the  offence  alleged  against  them  was  one  of  sufficient  diffi- 
culty and  importance  to  make  it  desirable  that  it  should  be 
submitted  to  further  consideration  before  a  higher  tribunal. 
But  they  were  desirous  of  looking  into  the  authorities  on  the 
subject,  and  of  considering  how  far  the  principles  which  have 
been  laid  down   in  former   cases   with   respect  to   appeals  in 

(a)  fieported  bj  Jambs  Patsbsov,  Esq.,  BairisUr-at-Law. 
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Falklasd    criminal  proceedings  leave  them  at  liberty  to  reach  the  merits 
Company     ^^  *^®  particular  case  without  infringing  those  rules  which  it  is 
V.  of   the   greatest   importance  to  the  public  interests   strictly  to 

The  Queen,  maintain.  It  may  be  assumed  that  the  Queen  has  authority  by 
jgg3  virtue  of  her  prerogative  to  review  the  decisions  of  all  colonial 
- — '  courts,  whether  the  proceedings  be  of  a  civil  or  criminal  character, 
-Colonial  Courts  unless  Her  Majesty  has  parted  with  such  authority.  But  the 
—^ppe  '  inconvenience  of  entertaining  such  appeals  in  cases  of  a  strictly 
criminal  nature  is  so  great,  the  obstruction  which  it  would  offer 
to  the  administration  of  justice  in  the  colonies  is  so  obvious, 
that  it  is  very  rarely  that  applications  to  this  board  similar  to 
the  present  have  been  attended  with  success.  The  whole 
subject  was  most  fully  investigated  in  the  recent  petition  of 
Joykissen  Mookerjee,  who  had  been  convicted  of  forgery  by 
one  of  the  courts  in  India.  The  Judicial  Committee,  by  Dr. 
Lushincrton,  expressed  their  opinion  that  there  had  been  a 
miscarriage  of  justice  in  the  case,  and  that  supposing  it  to  have 
been  a  civil  and  not  a  criminal  case,  they  would  have  had  no 
hesitation  whatever  in  recommending  to  Her  Majesty  to  allow 
an  appeal  for  the  purpose  of  considering  the  proceedings  com- 
plained of,  and  doing  justice  to  the  party  complaining,  and  yet 
they  refused  to  interfere.  Dr.  Lushington  observed  that,  by 
granting  an  appeal  in  that  case  was  meant  an  examination  of 
the  whole  of  the  proceedings,  including  the  evidence,  and  that 
in  no  instance  whatever  of  any  grievance,  however  great,  had 
any  such  appeal  been  ever  entertained,  and  that  the  consequences 
of  entertaining  it  would  be  entirely  destructive  of  the  adminis- 
tration of  all  criminal  jurisprudence,  and  that  if  injustice  had 
been  done  the  proper  mode  of  remedying  it  was  by  application 
to  the  Crown  in  another  shape,  and  by  way  of  appeal.  To 
these  principles  their  Lordships  entirely  assent,  and  it  is  only 
on  the  ground  of  the  great  peculiarity  of  the  circumstances  of 
this  case  that  their  lordships  are  disposed  to  advise  Her  Majesty 
to  admit,  under  certain  restrictions,  an  appeal  against  the 
order  complained  of.  The  main  ground  is  this,  that  the 
proceedings,  although  in  form  of  a  criminal,  are  in  substance 
rather  of  a  civil  nature,  deciding  a  question  of  property,  a  question 
of  great  general  importance,  involving  the  rights  both  of  the 
Crown  and  its  grantees  throughout  these  islands,  and  affecting 
most  materially  the  value  of  all  the  lands  in  hands  of  the  holders, 
on  the  one  hand,  and  the  claim  of  the  Crown  to  the  property  in 
the  wild  cattle  on  the  other.  It  is  obvious  that  this  is  a  question 
of  too  great  importance  to  make  it  fit  that  it  should  be  finally 
concluded  by  a  summary  conviction  in  a  police  court.  If  the  effect 
of  their  Lordships'  determination  in  this  petition  were  confined  to 
the  particular  cases  already  decided,  and  to  the  retainer  by  the 
Crown,  or  its  refunding  to  the  parties,  the  amount  of  the  penal- 
ties which  it  has  received  and  not  already  remitted ;  or  if  the 
question  decided  by  the  conviction  could  be  brought  for  trial  in  a 
civil  action,  and  thus  be  carried    regularly  by  appeal  to  Her 
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Majesty,  their  Lordships  are  so  impressed  with  the  danger  of  f^i^klahd 
appeanog  to  relax  the  rules  against  entertaining  appeals  in  co^^V 
criminal  cases,  that  they  would  not  advise  Her  Majesty  to  grant  9. 

any  relief  upon  the  present  petition.    But  it  seems  by  no  means  ^™  Quuv. 
clear  that  this  question  can  be  raised  in  a  civil  court  as  regards       Tsea. 

what  has  already  taken  place,  or  that  similar  difficulties  may  not       ' 

prevent  the  question  from  being  tried  in  a  civil  court  in  cases  of  ^^'^•"^^T'* 
the  same  kind  which  are  likely  to  recur,  and  their  Lordships  think  ""-^i?P*^ 
that  it  is  of  equal  importance  to  the  Crown  and  to  the  colonists 
that  a  point  so  grave,  with  respect  to  which  they  do  not  of  course 
intimate,  and  imeed  have  not  formed,  any  opinion  either  one  way 
or  the  other,  should  be  the  subject  of  decision  in  this  country. 
Another  circumstance  by  which  their  Lordships  are  much 
influenced  is  the  analogy  to  the  proceedings  which  would  in 
similar  circumstances  have  been  competent  to  the  defendant  if  the 
conviction  had  taken  place  in  England.  The  conviction  might 
have  been  brought  before  the  Court  of  Queen's  Bench  by  writ  of 
certiorari,  and  tae  justice  of  the  decision  subjected  to  review  on 
the  matters  appearing  on  the  record.  But  in  this  case,  as  far  as 
appears,  no  means  of  review  of  any  sort  existed  in  the  colony ;  for 
though  tiie  ordinance  referred  to  gives  an  appeal  to  the  police 
court  from  a  conviction  by  a  single  magistrate,  the  conviction  here 
has  been  pronounced  by  the  Court  itsw.  For  the  reasons  assigned 
their  Lordships  will  advise  Her  Majesty  to  receive  the  petitioner's 
appeal  for  the  purpose  of  raising  and  determining  the  important 
Question  of  law  wnich  arises  in  it ;  but  the  appeal  must  be  con- 
fined to  that  point  alone,  and  no  objection  of  a  merely  technical 
character  must  be  considered  as  open.  Their  Lordships  understand 
that  the  real  question  to  be  determined  appears  upon  the  face  of 
the  record  of  the  proceedings,  the  whole  of  which  will  be  brought 
up.  The  costs  of  the  petition  must  be  reserved.  The  usual 
security  for  the  costs  of  the  respondent  will  be  given  to  the  amount 
ofSOOi 

Leave  to  appeal  granted. 


TOLi  IX.  3  A 
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COURT  OF  QUEEN'S  BENCH. 

May  2y  1863. 

(Before  Crompton,  Blackburn,  and  Mellor,  JJ.) 

Wilson  (Appellant)  v.  Stewart  (Respondent),  {a) 

Aider  and  abetter — Master  and  servant — Harbouring  prostitutes^^ 
11  ^  12  Vict.  c.  43,  s.  5;  2  4"  3  Vict  c.  47,  s.  44. 

A  servant  at  a  house  of  public  resort  whoy  in  the  absence  of  his  tnasier, 
but  carrying  out  his  orders,  harbours  prostitutes  in  the  house^  may  be 
convicted  under  ^Ae  11  ^  12  Vict,  c.  43,  s.  5,  of  aiding  and  abetting 
in  the  commission  of  the  offence  of  suffering  prosHtuies  to  meet  together 
and  remain  therein  contrary  to  the  2  S^  Z   Vict,  c,  47,  s.  44. 

CASE  stated  under  the  20  &  21  Vict.  c.  43  by  A.  A.  Knox, 
Esq.,  one  of  the  Metropolitan  Police  Magistrates. 

On  Saturday,  the  14th  day  of  February,  1863,  Charles  Stewart 
appeared  upon  a  summons  to  answer  the  complaint  of  John 
Wilson,  charging  him,  for  that  he  on  the  17th  January,  1863.  at 
No.  48,  Leicesternsquare,  in  the  parish  of  St.  Anne's,  West- 
minster, in  the  county  of  Middlesex,  and  within  the  district  of  the 
Court,  did  unlawfully  aid  and  abet  one  John  Fryer,  he  being  then 
and  there  the  keeper  of  a  place  of  public  resort  wherein  refresh- 
ments are  sold  and  consumed,  in  knowingly  suffering  prostitutes 
to  meet  together  and  remain  in  the  said  place  of  public  resort. 

The  evidence  was  conclusive  and  undisputed  as  to  the  presence 
of  numerous  prostitutes  at  the  house  named  on  the  morning  in 
question,  as  to  the  continuous  presence  at  the  house  on  the 
said  morning,  and  as  to  the  consumption  of  refreshments  at  the 
same  time  and  place.  It  was  sworn  by  the  inspector  of  police, 
who  gave  evidence  in  the  case,  that  John  Fryer  was  the  Keeper 
of  the  said  house,  and  this  was  undisputed. 

Charles  Stewart  was  head  waiter  or  manager  for  the  said  John 
Fryer  on  the  morning  in  question  at  the  said  house,  and  his  atten- 
tion was  specially  called  by  the  police  to  the  number  of  the  said 
prostitutes  on  the  said  premises. 

John  Fryer  was  not  present  at  the  said  time  and  place.     There 

(a)   Reported  by  Joint  Tbomp80V,  Esq.,  Barrister-at-Ioiw. 
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:are  now  and  at  the  time  named  warrants  for  John  Fryer's  appre- 
liension  in  force  from  this  Court  for  non-appearance  to  summonses 
to  answer  charges  for  suffering;  prostitutes  to  assemble  at  his  said 
honse  contrary  to  the  2  &  3  Vict.  c.  47,  s.  44. 

The  magistrate  was  of  opinion  upon  the  above  evidence  that 
the  relation  of  servant  and  master  was  proved  to  exist  between 
•Charles  Stewart  and  John  Fryer,  but  that  such  relation  was  in- 
«afiicient  to  establish  in  point  of  law  an  aiding  and  abetting 
according  to  the  true  meaning  and  intent  of  the  11  &  12  Vict. 
a  43,  8.  5,  and  he  refused  to  convict. 

The  question  of  law  arising  in  the  above  statement  for  the 
•opinion  of  the  Court  is  whether  Charles  Stewart  was  an  aider 
and  abettor  of  John  Fryer,  the  keeper  of  a  place  of  public  resort 
wherein  refreshments  are  sold  and  cousumed,  in  knowingly  suffer- 
ing prostitutes  to  meet  together  and  remain  therein. 

D.  D.  Keancy  for  the  appellant. — There  was  ample  evidence  to 
«how  that  the  respondent  who  was  managing  the  house  in  his 
master's  absence  was  an  aider  and  abettor  of  the  master  within 
.the  11  &  12  Vict.  c.  43,  s.  45,  in  knowingly  suffering  prostitutes 
to  meet  together  and  remain  in  the  house  contrary  to  the  2  &  3 
Vict  c  47,  8.  44. 

Ceompton,  J. — It  is  not  found  that  Fryer  had  a  guilty  know- 
Jege,  or  that  Stewart  was  carrying  out  his  orders. 

Keane. — It  is  found  that  Stewart  was  manager  for  Fryer  on 
the  morning  in  question^  and  no  doubt  the  opinion  of  the  Court 
'was  desired  as  to  whether  or  not  a  servant  acting  in  the  manage- 
ment of  the  house  is  liable  under  the  statute. 

No  counsel  appeared  for  the  respondent. 

Crompton,  J. — We  cannot  interfere  to  find  a  fact  which  ha& 
not  been  found  by  the  magistrate,  and  therefore,  we  must  dismiss 
the  appeal,  but  without  costs.  But,  if  it  is  desirable  for  future 
guidance  that  we  should  express  our  opinion,  we  can  only  say 
.tliat  there  is  no  doubt  that  a  man  may  be  an  aider  and  abettor, 
though  he  is  only  in  the  capacity  of  a  servant ;  for  if,  as  in  this 
^ase,  the  master  goes  away  and  the  servant  manages  the  house  in 
bift  absence,  that  would  do  to  make  him  liable.  The  magistrate, 
however,  does  not  ask  that,  but  merely  whether  or  not,  being  a 
rservant,  he  is  liable  ? 

Blackburn,  J. — I  am  of  the  same  opinion.  There  is  some 
ambiguity  in  the  statement  of  the  case.  If  the  magistrate  meant 
to  ask  whether  the  relation  of  master  and  servant  was  sufficient  to 
jnake  Stewart  an  aider  and  abettor,  I  should  answer  certainly  not. 
If  oa  the  other  hand  he  meant  to  ask  whether  that  relation  would 
prevent  him  from  being  an  aider  and  abettor,  I  should  also  say 
certainly  not.  If  the  servant  is  employed  quoad  hoc  for  the  very 
.purpose  of  committing  the  offence,  that  would  sustain  a  convic- 
4;ion. 

Mellor,  J.  concurred. 

Appeal  dismissed  without  costs^ 


WiLaosr 

V. 
STEWAItT. 

1863. 

Aider  ttmd 
abettor. 
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COURT  OF  QUEEN'S  BENOa 
June  23,  1863. 

(Before  Wightmak,   Cbompton,  and  Blackbubn,  JJ.)' 
BsG.  V.  Stimpson. 

Beg.  v.  Peak,  (a) 

Claim  of  right — Nature  of  claim — Information  for  unlawfidfy  taking* 
/ish  in  a  river— 24  4r  25  Vict.  c.  96,  s.  24. 

When  upon  the  hearing  by  justices  of  an  information^  a  ckdm  of  right  if- 
set  up  by  the  defendant,  such  claim^  if  made  bon&  fide  and  taith  some 
show  of  reason,  vntt  oust  their  jurisdiction  ;  and  although  it  is  for  Ae 
justices  to  determine  whether  or  not  such  claim  of  right  is  made  bona: 
fide  and  with  a  show  of  reason,  yet,  if  they  determine  that  it  is  not  so 
made,  this  Court  wHl  review  their  determination  and  overrule  it  if  come 
to  upo7i  insufficient  grounds, 

RULES  nisiio  quash  two  convictions  against  the  above  defendants 
for  attempting  to  take  and  destroy  fish  in  the  river  Waveney 
in  which  the  prosecutor  had  a  private  right  of  fishery  contraiy 
to  sect.  24  of  the  24  &  25  Vict  c  96. 

Although  the  informations  and  convictions  in  these  two  cases- 
were  separate>  the  evidence  and  proceedings  in  each  were  the  same 
substantially. 

J.  Kerrich,  the  prosecutor^  was  Lord  of  the  ancient  manor  of 
Stockton-with-the-Soke,  in  Norfolk^  which  he  purchased  in  1824 
from  persons  to  whom  it  had  been  sold  by  the  Conunissioners  of 
Woods  and  Forests.  He  had  previously  paid  rent  for  the  right  of 
fishing,  and  the  Crown  had  from  time  to  time  granted  leases  of  the 
right  of  fishing.  The  prosecutor  after  the  purchase  posted  notices 
prohibiting  people  from  netting  in  the  river^  and  about  the  year 
1840  he  took  away  the  net  of  two  men  wluch  they  were  using 
for  catching  smelts.  Upon  expressing  their  regret  the  prosecotor 
gave  back  the  net  and  allowed  them  to  use  it ;  for  the  future  taking 
from  them  the  first  score  of  smelts  caught  in  each  season  as  an 
acknowledgment  of  the  licence  so  given  to  them.  He  also  save 
leave  to  other  persons  to  use  nets  for  the  purpose  of  catching 
smelts. 

(a)  Beported  by  Jomr  Thompson,  Esq.,  Barristir-At-Lair. 
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It  waa  elicited  from  the  prosecutor's  watcher  that  he  had  netted 
:the  river  from  his  boyhood  without  the  prosecutor's  permission,     s-mmas 
and  that  his  father  had  constantly  done  so.    The  river  is  a  tidal        rko. 
streamy  and   the   tide   ebbs   and  flows  at  the  part  where  the         ^' 
defendant  was  using  the  net.     The  defendant  and  other  persons       ^f^* 
had  for  many  years  been  in  the  habit  of  fishing  with  nets  over  the        i863. 

water  in  question,  and  no  one  had  ever  been  summoned  or  pro-      . . 

seouted  for  doing  so  before  the  present  proceedings  were  taken.  o/rigU, 

Before  the  justices  the  defendant  pleaded  not  guilty,  and 
asserted  a  claim  of  right  to  fish  with  nets  in  the  said  river,  and 
his  attorney  contended  that  there  was  no  proof  that  the  prosecutor 
bad  a  private  or  exclusive  right  of  fishins;  that  the  question 
whether  he  had  such  a  right  was  one  which  ought  to  be  tried  by 
an  action,  and  that  the  justices  ought  not  to  proceed  any  further, 
dting  Beff.  v.  Cridland  (7  E.  &  B.  863) ;  and  also  arguing  that  ac- 
'Cording  to  Carter  v.  Murcot  (4  Burr,  2163)  the  right  of  fishing  was 
common  to  the  public,  inasmuch  as  the  Waveney  was  a  tidal 
river. 

Witnesses  were  called  for  the  defence,  who  swore  that  they 
had  fished  the  water  with  nets  for  more  than  forty  years.  The 
Justices  nevertheless  being  of  opinion  that  the  prosecutor  had  an 
exclusive  right  of  fishing,  and  that  the  defendant  was  conscious 
that  he  was  doing  wrong,  and  did  not  believe  that  he  had  any 
right,  convicted  the  defendant. 

Bvltoer  showed  cause  and  contended  that,  to  oust  the  jurisdiction 
of  the  justices  the  claim  of  right  must  be  a  reasonable  one,  and  be 
made  bon&fidej  and  that  of  this  the  magistrates  are  the  judges,  and 
that  this  Court  will  not  interfere  with  their  decision  upon  that 
pwnt:  {Comwell  v.  Sandersj  32  L.  J.  36,  M.  C;  7  L.  T.  Rep., 
If.S.,  356  ;  Leat  v.  Vine^  30  L.  J.  207,  M.  C.)  [Wightman,  J. 
— The  question  is,  was  there  a  bon&  Jide  claim  of  ri^ht  ?  The 
justices  certainly  say  there  was  not.]  That  was  for  the  justices 
to  determine.  [Crompton,  J. — Not  quite  so ;  the  case  must  b^ 
such  as*  to  warrant  that  opinion.  The  real  question  is,  was  there 
evidence  fairly  before  them  that  the  claim  set  up  by  the  defendant 
was  a  reasonable  one?  If  it  is  merely  an  idle  claim,  as  where  the 
defendant  says,  ^^  You  can  have  no  right,  because  this  is  a  tidal 
river,"  that  would  be  illusory ;  because,  although  it  is  a  tidal  river, 
the  prosecutor  may  have  a  private  right  of  fishery.  But  here  there 
seems  to  be  a  boni  fide  assertion,  accompanied  by  reasonable 
evidence.]  If  parties  can  oust  the  jurisdiction  of  the  justices  by  a 
mere  daim  of  right,  an  owner  may  never  be  able  to  enforce  his 
r^hts.  [WiGHTMAN,  J. — He  may  enforce  his  right  by  action, 
and  then  it  can  no  longer  be  questioned.] 

B.  Uoydf  for  the  defendants,  was  not  called  upon. 

WiGHTMAN,  J. — The  question  is,  whether  or  not  the  justices 
had  jurisdiction  to  determine  the  information,  notwithstanding  the 
defendants  set  up  a  claim  of  right  ?  It  appears  that  upon  the  near- 
ing  the  defendants  disputed  the  jurisdiction,  partly  by  denying  the 
froeecutor's  right  of  fishery,  and  partly  by  settmg  up  a  right  in 
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themselves.  Now  it  is  clear  that  if  they  set  up  a  bond  fide  claim 
of  right,  then  the  jurisdiction  of  the  justices  was  ousted.  There- 
musty  no  doubt,  be  some  show  of  reason  in  the  claim,  as  was  said 
by  the  Lord  Chief  Justice  in  Comwell  v.  Sandersy  and  it  must  be 
something  more  than  a  bare  assertion.  In  the  present  case  the 
right  set  up  by  the  prosecutor  is  against  the  common  law  righty 
although  undoubtedly  it  may  be  maintained,  and  in  many  of  the- 
cases  in  which  the  claim  of  the  defendants  has  been  disallowed,  it 
has  appeared  that  the  claim  has  been  in  opposition  to  such  common 
right,  as  in  the  case  of  a  man  claiming  a  common  right  for 
all  persons  to  sport  over  another  man's  land.  Here  the  claim  is  to- 
fish  in  a  tidal  navigable  river,  and  for  which  there  is  some  evidence 
of  user  for  a  great  many  years.  Now  the  justices  have  said  that 
this  was  not  a  bond  fide  claim ;  but,  as  far  as  it  is  possible  for  a 
claim  to  be  bondfide^  this  appears  to  be  such;  and  indeed^  if  it  be 
not,  I  do  not  see  what  sort  of  claim  may  not  be  treated  as  not 
being  a  bond  fide  one*  Whether  or  not  it  can  be  ultimately 
maintained  is  altogether  another  matter.  The  convictions  there* 
fore  must  be  quashed. 

Cbompton,  J. — I  also  think  that  the  convictions  ought  to  be- 

Suashed.  Mr.  Bulwer  has  not  been  able  to  question  the  rule  laid 
own  in  Paley's  Law  and  Practice  of  Summary  Convictions- 
(3rd  ed.  p.  28),  w^hich  I  referred  to  m  Reg,  v.  Cridlandy  and 
where  it  is  said,  "Where  property  or  title  is  in  question  the  juris- 
diction of  justices  of  the  peace  to  hear  and  determine  in  a  sum- 
mary manner  is  ousted,  and  their  hands  tied  from  interfering^ 
though  the  facts  be  such  as  they  have  otherwise  authority  to  take 
cognizance  of."  There  are  many  cases  where  the  justices  may 
fairly  say  that  a  claim  of  title  is  not  bond  fide  set  up,  and  then  it  is 
for  the  Court  to  say  whether  there  was  reasonable  evidence  upon 
which  they  should  have  come  to  such  a  conclusion.  In  Reg^ 
V.  Cridland  we  held  that  there  was  no  such  reasonable  evidence^ 
aqd  here  we  have  to  see  whether  the  evidence  was  such  that  the 
justices  ought  to  have  said  that  the  claim  of  right  was  not  boni- 
fide.  In  the  first  instance  they  had  to  be  satisfied  that  a  private 
right  of  fishing  was  established ;  but  when  the  defendant  sets  up 
that  he  himself  had  a  right,  the  justices  had  to  determine  the 
question  of  bona  fides,  l^oyr^  prirnd  fade,  the  public  have  a  right 
to  fish  in  this  tidal  river,  and  tne  defendant  asserted  that  title,  and 
alleged  that  admitting  that  the  prosecutor  made  out  a  strong  ;?nin^ 
facie  title  on  paper,  he  could  show  a  contrary  right,  and  objected 
to  the  justices  deciding  the  question.  It  seems  to  me  that  under 
the  circumstances  there  was  nothing  which  could  lead  the  justices 
to  say  that  there  was  no  bond  fide  claim  of  right,  and  therefore 
that  the  convictions  were  wrong. 

Blackburn,  J. — I  am  of  the  same  opinion.  The  rule  of  law 
is  that  the  justices  are  not  to  convict  where  a  real  question  i& 
raised  between  the  parties  as  to  the  right.  As  soon  as  that  is 
done  the  jurisdiction  of  the  justices  ceases,  and  the  question  ought 
to  be  left  to  be  decided  by  a  higher  tribunal.   In  Reg.  v.  Cridlandy 
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Patience  Swinfen  prosecuted  a  gamekeeper  and  four  others  for        ^"®- 
shooting  over  the  Swinfen  estates^  and  the  justices  convicted  them,     stimpsun. 
This  Court  intimated  a  strong  opinion  that  under  the.  circum-        Beg. 
stances  the  justices  had  no  jurisdiction  to  convict.     Here  the      p  *• 

defendant  was  fishing  in   a  navigable  river,  in  which  the  tide        ' 

flowed  and  reflowed,  and  in  which  there  was  consequently  ^riwa        1863. 
facie  a  common  right  of  fishing  for  the  public     It  was  said  by  Mr.        ~:  .  ^^ 
Bulwer  that  it  was  not  navigable  in  old  times,  but  whether  it  was     •"*  v  '^  • 
80  or  not,  it  is  quite  consistent  with  the  right  claimed  by  the 
defendant.     The  presumption  is  against  the  prosecutor,  and  there 
was  a  great  weakness  in  the  title  which  was  set  up  by  him,  inas- 
much as  he  failed  to  show  any  exclusive  possession  of  the  water. 
At  any  rate  a  plausible  question  of  title  was  raised,  for  the 
defendant  showed  by  witnesses  that  they  had  fished  the  river  for 
forty  years  without  interruption.      It  would  be  a  very  strong 
thing  to  say  that  the  defendant  could  not  honestly  think  that  he 
had  a  risht,  which,  prima  faciej  he  had  hj  law.   There  was  reason- 
able evidence  on  which  the  justices  might  have  deemed  that  a 
daim  of  right  was  honAfide  set  up  by  the  .defendant. 

Convictions  quashed. 
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COURT  OF  QUEEN'S  BENCH. 

June  27,  1863. 

(Before  Wightman  and  Blackbuen,  JJ.) 

O'Neill  and  Galbbaith  (Appellanto)  v.  Longmak 
(Beepondent).  (a) 

Trade  uniane-^ThreaU'-^Aeiempiing  to  force  journeymen  to  leave  their 
employ-'^  Geo.  4,  c.  129,  8.  3. 

L.y  a  member  of  a  trade  society^  was  told  by  members  to  leave  offvoorking 
for  jK.,  his  master,  he  refused;  C^NeiUy  the  president  of  the  society^ 
said  that  he,  as  president^  ordered  him  to  come  out^  and  then  abused 
L.y  and  said,  if  he  had  been  working  at  KJs  he  would  have  pulled  him 
out,  and  thai  he  would  use  his  influence  to  have  him  turned  out  of  the 
society.  Galbraith  and  others  went  to  K*s  as  a  deputation^  to  point 
out  to  K,  what  (hey  objected  to.  After  this,  L.  was  summoned  by  the 
society,  (/NeiU  being  in  the  chair j  and  the  business  was,  whether  L. 
was  going  to  leave  K.*s  or  be  turned  out  of  the  society.  Galbraith 
reported  to  the  meeting  the  result  of  the  deputation  to  K.*s.  L.  was 
then  asked  by  QNeiU  whether  he  would  leave  K.\  or  stay  there  and 
be  despised  by  the  society ^  and  have  his  name  sent  round  aU  over  the 
country  in  the  report^  and  be  put  to  all  sorts  of  unpleasantness : 

Held,  that  this  was  evidence  of  a  threat  by  jyNeHl  under  6  Geo.  4, 
c.  129,  s.  3,  afid  an  endeavour  to  force  L.  to  depart  from  his  employ- 
ment. 

CASE  stated  under  20  &  21  Vict.  c.  43,  for  the  opinion  of  this 
Court,  upon  a  conviction  of  two  persons  named  O'Neill 
and  Galbraith  upon  an  information  under  the  6  Geo.  4,  c.  129, 
8.  3,  charging  that  they  '*  unlawfully,  by  threats  and  intimidation, 
did  endeavour  to  force  William  Longman,  who  was  hired  as  a 
boiler  maker  by  H.  B.  Ejni^er  and  his  partners,  to  depart  from 
his  said  hiring,  contrary  to  the  said  statute." 

Case. 

Messrs.  Ernger,  Dannatt,  and  Co.,  who  are  boiler  makers  at 
Hull,  some  time  ago  contracted  with  the  Manchester  and  Lincoln- 

(a)  B«port6d  by  Johr  Thomfsoiv,  Esq.,  BinifteMit-Law. 
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«hire   Bailway  Company  to  make  two  boilers.      Having  on  a  ^q''^^^^^ 
former  occasion  employed  a  man  named  Garvin  to  execute  a     ^^^'^"^ 
similar   contract,  Messrs.    Kruger  applied  to  him  again  as  to    Lohoman. 
making  the  two  boilers.     The  negotiations  however  failed,  and       ttt: 

they   declined  to  accede  to  Garvin's  terms  as  to  the  time   and       ' 

moae  of  payment  for  the  work.  intmidtuioH  u^ 

Garvin  is  a  member  of  the  United  Boiler  Makers  and  Iron  ^oorkmm. 
Shipbuilders  Society^  a  society  or  dub  not  registered,  but  having 
branches  in  every  place  of  importance  in  England,  Scotland, 
Ireland,  and  Wales,  the  executive  committee  of  the  society  being 
stationed  at  Manchester.  The  executive  at  Manchester,  deriving 
information  at  the  local  boards,  issue  a  printed  circular  periodi- 
cally on  various  matters  connected  with  the  society,  and  if  a 
member  is  expelled  his  name  is  inserted  in  such  report  of  the 
executive  committee. 

The  apoellants,  O'Neill  and  Galbraith,  are  members  of  the 
Society,  O'Neill  being  president  of  the  Hull  branch,  and 
Mr.  Koberts  being  the  local  secretary. 

The  negotiations  with  Garvin  having  gone  off,  Messrs.  Kruger's 
foreman  of  boiler  makers  (Longman)  communicated,  on  the  6th 
March,  with  the  secretarjr  of  the  Hull  branch  of  the  Boiler 
Makers'  Society,  with  a  view  of  obtaining  men  to  perform  the 
work.  It  would  seem,  the  boiler  makers  belonging  to  the  society 
have  divided  themselves  into  three  classes  of  workmen,  ^'  holders 
up,"  "  rivetters,"  and  **  platers,"  the  latter  being  the  highest  class, 
and  comprising  those  who  are  supposed  to  be  skilled  in  bending 
imgle  iron  for  the  boilers;  though  it  is  pi-oved  that,  in  many  very 
large  establishments,  angle  iron  bending  is  performed  by  the 
blacksmiths,  and  not  by  those  calling  themselves  exclusively  boiler 
makers,  the  boiler  makers  in  reaaty  having  sprung  from  the 
blacksmiths,  and  following  one  branch  only  of  the  blacksmiths' 
business.  Longman  is  a  member  of  the  society,  or  what  is  called 
a  club  man,  and  there  were  at  that  time  three  other  members  of 
the  society,  Jordan,  Bell,  and  Longthome,  in  the  employ  of 
Messrs.  Kruger. 

On  the  12th  of  March,  all  attempts  to  obtain  men  from  the 
club  having  been  unsuccessful,  Messrs.  Kruger  ordered  their 
foreman  blacksmith  (Norfolk),  who  is  not  a  club  man,  to  com- 
mence work  on  the  boilers  by  bending  angle  iron,  Norfolk  having 
on  former  occasions  performed  similar  work,  and  being  fully 
competent  as  an  angle  iron  smith,  though  not  ordinarily  employed 
in  such  a  way.  Norfolk  continued  his  work  of  bending  angle  iron 
from  the  12tb,  without  intermission. 

On  the  afternoon  of  the  12th  Longman  was  summoned  to  attend 
a  meeting  of  the  society,  the  object  of  the  meeting,  as  stated  in  the 
■summons,  being  ^^  to  stop  an  encroachment."  Longman  attended  the 
meeting,  and  found  the  encroachment  to  be  ^^  Norfolk's  working  at 
the  angle  iron."  O'Neill  was  in  the  chair,  and  a  resolution  was 
passed  that  the  men  belonging  to  the  society  should  not  be  allowed 
to  work  at  Messrs  Elruger's,  if  Norfolk  was  allowed  to  work  at 
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O'Neill  and  angle  iron  work.  A  resolution  was  then  proposed  by  Longman  and 
ALBRAiTH  carried,  that  two  deputies  should  be  sent  to  Mr.  West,  Messrs. 
LoKOHAK.    Kruffer's  foreman,  to  speak  to  him  in  reference  to  knocking  oiF 

Norfolk.  One  deputy  was  to  be  a  rivetter  (Fairfield),  the  other  an 

!f!!l*  angle  iron  worker  (Beaumont).  O'Neill  then  told  Longman,  Jordan, 
Jn$imtdatwn  to  and  BcU^  all  being  present,  that  being  club  men  working  in 
tcorkmen,  Kruger's  yard,  they  would  have  to  come  out  if  Norfolk  was  not 
knocked  off  angle  iron  work.  Beaumont  and  Fairfield  went  from 
the  club  to  the  house  of  Kruger's  foreman,  Mr.  West.  Beaumont 
offered  his  services  as  an  angle  iron  smith,  stating  he  was  a  club- 
man, and  had  come  from  the  club  and  was  going  to  return  there 
again.  He  was  told  that  Norfolk  had  been  set  to  work,  but  was 
promised  a  job  if  he  came  next  day. 

On  the  I3th^  Beaumont  went  to  Kruger's  and  had  some  con* 
versation  with  Longman  and  the  other  club  men  in  Kruger's 
employ.  He  was  told  by  West  to  begin  angle  iron  turning,  and 
replied  that  he  understood  the  club  to  say  that  he  was  not  to 
work  unless  Norfolk  gave  over  working  at  the  an^le  iron  work. 
He  then  went  away  without  working.  After  dinner,  on  the 
13th,  Jordan^  Bell,  and  Longthome  did  not  return  to  work,  but 
Longman  continued  to  work  as  usual.  On  the  14th,  Beaumont 
came  to  work  for  a  few  hours^  and  bent  one  bar  of  angle  iron, 
but  the  work  was  so  badly  done  that  it  could  not  be  used,  and 
Jordan,  Bell,  and  Longthorne  also  came  to  work  on  the  14th  as 
usual. 

On  the  eveninff  of  the  14th  there  was  another  club  meeting, 
and  after  the  14th  neither  Beaumont,  nor  Jordan,  Bell,  or  Long- 
thorne ever  came  to  work  again ;  Longman,  however,  continued 
to  work  as  usual. 

The  16th  of  March  was  the  anniversary  of  the  society,  and 
there  was  a  dinner  at  7  p.m.  Longman  and  Longthorne  went  in 
the  evening  and  called  O'Neill  out  from  the  dinner,  and  Long- 
thorne asked  him,  as  president  of  the  Hull  branch  of  the  society, 
why  they  should  leave  Kruger's  work.  O'Neill  replied  :  "  I, 
John  O'Neill,  as  president  of  the  society,  order  you  (meaning 
Longman  and  Longthorne),  to  come  out ;"  and  he  called  Long- 
man '^  a  damned  thief,"  and  other  abusive  names,  and  said  that 
**if  he  (O'Neill),  had  been  one  of  the  men  working  at  Kruger's 
premises,  previous  to  this  occurrence,  he  (O'Neill),  should 
certainly  have  pulled  Longman  out."  O'Neill  also  said  that 
*^he  would  use  bis  influence  to  have  Longman  turned  out  of 
the  society." 

Longman,  however,  did  not  leave  his  work  at  Kruger's. 

On  the  17th  Galbraith  and  others  came  to  Kruger's  works  as 
a  deputation  from  the  club,  as  to  the  difficulty  that  had  arisen^ 
as  to  the  club  men  working  if  Norfolk  was  allowed  to  continue 
his  work  at  angle  iron  bending.  Mr.  Kruger  told  the  men  at 
this  interview  that  forbearance  would  not  last  for  ever,  and 
Norfolk  was  continued  at  his  work.  After  this  Longman  received 
a  summons  to  attend  a  meetirig  of  the  club  on  the  28th,  **on 
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important  businesB."     Longman  attended  the  meeting,  at  which  O'Neill  ani> 
there  were  fifty  members  present,  and  among  the  rest  Galbraith,    ^^»^"" 
O'Neill  being  in  the  chair.     Longman  found  that  the  important     Lohomak. 

business  was,  whether  Longman  was  goin^  to  stop  in  the  society        

and  leave  Kruger's  employ,  or  reinain  at  Kruger's  and  be  turned        ^^^' 
cut  of  the  society.     Galbraith  made  a  report  of  the  proceedings  iruimidaUon  fa. 
of  the  deputation  to  Bjruger  on  the  17th,  and  the  report   was     vforkmmi, 
put  to  the  meeting,  received,  and  adopted.     Longman  was  after- 
wards asked  by  O'Neill,  from  the  Chair,  whether  he  intended  to 
remain  an  honourable  member  and  leave    the   shop    (meaning 
Kruger's),  or  stay  in  the  shop  (meaning  Kruger's  employ),  and 
be  despised  by  the  club  and  have  his  name  sent  round  all  over 
the  country  in  the  report,  and  be  put  to  all  sorts  of  unpleasantness. 
Longman  told  O'Neill  that  if  there  was  anything  to  undergo,  he 
would  bear  the  consequences,  but  several  of  the  members  having 
come  round  Longman,  a  resolution  was  passed,  giving  him  till 
Monday,  the  30th,  for  consideration,  and  Longman  said  he  would 
duly  consider  it.      The  result  of  which  was,   he  wrote  to  the 
secretary  a  letter  declining  to  leave  his  employment. 

It  was  stated  at  this  meeting  that  they  could  not  legally  turn 
Longman  out  of  the  society  then,  but  would  have  to  write  to 
Manchester,  and  a  resolution  was  passed  that  Norfolk's  case  and 
the  master's  case  should  be  determined  according  to  the  rule, 
and  Longman's  case  also,  the  rule  being  that  club  men  shall  not 
use  their  influence  to  obtain  work  for  non-societv's  men.  Long- 
man asked  O'Neill  what  the  rule  was,  and  O'Neill  replied  they 
should  refer  to  Manchester.  Longman,  at  the  time  I  heard  the 
case,  could  not  say  whether  he  had  been  turned  out  of  the  club 
or  not,  but  had  received  no  notice  to  that  effect. 

It  was  contended  in  defence  by  the  attorney  for  the  appellants, 
that  in  what  has  occurred  there  has  been  no  breach  of  the  law ; 
that  O'Neill,  Galbraith,  and  other  members  of  the  club  have 
merely  told  Longman  that  they  would  carry  out  the  rules  of  the 
club,  and  that  the  decision  of  the  case  would  be  determined  at 
Manchester;  that  there  was  no  immediate  threat  or  intimidation ; 
that  Longman  admitted  he  had  made  no  complaint  himself  that 
the  rules  had  been  departed  from,  and  that  Longman  was  not 
aware  that  there  had  been  any  departure  from  the  rules;  and 
lastly,  that  O'Neill  and  his  companions  had  been  actuated  by  a 
bond  fide  belief  that  it  was  for  the  interests  of  society  at  large 
that  they  should  carry  out  the  leading  principles  of  the  club, 
that  each  class  of  workmen  ought  to  go  through  a  regular  course 
of  instruction  in  its  particular  branch,  that  the  various  stringent 
rules  of  the  club  for  the  separation  of  the  workmen  into  different 
classes,  and  for  the  keeping  up  of  such  separation,  were  beneficial, 
and  that  the  club  should  not  allow  club  men  to  work  with  any  but 
skilled  workmen  who  have  satisfied  the  requirements  of  the  club. 

I  found  each  of  the  defendants  guilty,  being  of  opinion,  after 
carefully  perusing  the  rules  of  the  club,  that  they  did  not  contain 
anything  that  would  afford  any  sanction  for  what  had  been  done 
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oxkill AKD  |jy  tijQ  appellants,  or  offer  any  explanation  of  their  conduct 

9.  consistent  with  their  innocence.    It  appeared  to  me,  therefore, 

LoxeiuK.    that  the  defence,  so  far  as  it  rests  upon  the  conduct  of  O'Neill 

^TT        and  Galbraith,  beins  a  mere  carrying  out  legally  of  the  rules  of 

'       the  society,  in  which  Longman  was  bound  to  acquiesce,  wholly 

jut'midaUon  to  failed ;  and  the  only  other  question  was,  whether  the  evidence  in 
loorkmen.  ^jjjg  ^j^^  Satisfactorily  showed  that  there  had  been  such  an 
endeavour  to  force  a  man  to  depart  from  his  hirins^  by  threats 
and  intimidation  as  constituted  the  offence  contemplated  by  the 
Act  of  Parliament  under  which  the  information  was  laid.  I 
have  expressed  an  opinion  that  what  took  place  on  the  28th  of 
March,  looking  also  at  the  spirit  previously  evinced,  did  constitute 
such  an  offence.  O'Neill,  as  the  mouthpiece  of  the  meetings 
sanctioned  in  what  he  said  by  Galbraith  and  each  of  the  fifty 
members  present,  put  the  alternative  to  Longman  whether  he 
would  remain  an  honourable  member  and  leave  his  employ,  or 
remain  in  his  employ,  be  despised  by  the  club,  have  his  name 
handed  round  all  over  the  country  in  the  report,  and  be  put  to  all 
sorts  of  unpleasantness.  I  expressed  an  opinion  that  this  was 
endeavouring  to  coerce  Longman  to  depart  from  his  hiring  by 
threats  and  intimidation  within  the  meaning  of  the  Act  of 
Parliament  It  appeared  to  me  that  to  a  man  differently  consti- 
tuted the  alternative  of  being  despised  and  being  put  to  all  sorts 
of  unpleasantness,  coming  as  it  did  from  fifty  of  his  fellow  club 
men,  and  that  his  name  would  be  handed  all  over  the  country  in 
the  rcporfc  (independently  of  the  loss  on  being  turned  out  of  the 
club  of  all  club  oenefits),  might  have,  easily  resulted  in  making 
Longman  feel  that  if  he  did  not  comply  with  the  wishes  or  orders 
of  the  club  he  would  be  a  marked  man  for  life,  and  that  he  must 
of  necessity  leave  his  employment,  although  as  it  happened  the 
deliberation  given  the  matter  by  Longman  induced  him  to  remain 
faithful  to  his  employers.  It  is  proved  by  the  evidence  that  the 
leaving  work  by  the  three  other  club  men  was  very  inconvenient, 
and  calculated  to  injure  Messrs.  Kruger,  and  had  Longman,  who 
was  the  foreman  boiler  maker,  followed  the  example  of  the  rest^ 
the  injury  and  inconvenience  to  Messrs.  Kruger  would  have  been 
much  greater.  I  was  of  opinion  that  there  was  a  combination 
not  for  the  purpose  bona  iide  of  carrying  out  the  rules  of  the 
club,  but  witn  the  object  of  coercing  Longman  to  depart  from  his 
hiring  ligainst  the  wish  and  also  to  the  injury  both  of  himself 
and  Messrs.  Kruger,  and  with  the  intention  thereby  of  coercing 
Messrs.  £[ruger  to  comply  with  the  wishes  of  the  club  as  to 
Norfolk.  In  coming  to  this  conclusion  I  have  found  that  Norfolk 
was  a  perfectly  skilled  workman  as  an  angle  iron  smith,  and  I  have 
taken  into  consideration  the  circumstances  that  occurred  both 
before,  on,  and  after  the  28th,  in  coming  to  a  decision  as  to  the 
motives  which  animated  O'Neill,  Galbraith,  and  the  rest  of  tlie 
club. 

I  therefore  now  respectfully  have  to  ask  the  opinion  of  the  Court 
of  Queen's  Bench  whether,  from  the  facts  stated  in  this  case,  and 
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referriog  more  particularly  to  the  occarrences  at  the  meeting  of  the  O'Nkill  Axr>. 
28th  of  March,  I  was  entitled  to  find  that  such  an  endeavour  on    Q^lb«^»tii 
the  part  of  each  of  the  appellants  to  force  Longman  to  depart  from     Lokgman. 

his  hiring  by  threats  and  intimidation  as  constitutes  the  offence  con-       

templated  by  the  Act  of  Parliament  referred  to  has  been  made  out.       ^^* 

If  the  Court  should  be  of  opinion  that  the  said  conviction  was  intmidation  to* 
legally  and  properly  made,  then  the  said  conviction  is  to  stand ;     yxn-kmen, 
but  if  the  Court  should  be  of  opinion  otherwise,  then  my  said 
judgment  to  be  reversed. 

T.  H.  Travis, 

Police  Magistrate,  HulL 

Mactwmara^  for  the  appellants :  and   Tindal  Aikinsan,  for  the 
respondents. 

Cases  cited  :—Ex  parte  Perham,  5  H.  &  N.  30 ;    1  L.  T.  Rep.,. 
Jf.S.,  91 ;   JVahby  v.  Jiiley,  30  L.  J.  121,  M.  C. 

WiGHTMAN,  J.— The  3rd  section  of  the  6  Geo.  4,  c.  129,  is, 
**  If  any  person  shall  by  violence  to  the  person  or  property  of 
another,  or  by  threats  or  intimidation,  or  by  molesting,  or  in  any 
way  obstructing  another,  force  or  endeavour  to  force  any  journey- 
man, manufacturer,  workman,  or  other  person  hired  or  employed 
in  any  manufacture,  trade,  or  business,  to  depart  from  his  hiring,, 
employment,  or  work,  or  to  return  his  work  before  the  same  shdl 
be  finished,  he  shall  be  liable  to  be  imprisoned  and  kept  with  oi; 
without  hard  labour  for  any  time  not  exceeding  three  calendar 
mouths."  And  the  question  is,  whether  such  a  threat  has  been 
used  by  O'Neill  and  Galbraith,  or  either  of  them,  as  would 
warrant  a  conviction  of  them  or  either  of  them.  It  seems  that  a 
person  was  sent  to  the  employers  of  Longman,  who  was  to  report 
as  to  the  state  of  the  work  on  which  Longman  was  engaged  for 
the  employers,  he  having  been  only  engaged  by  his  employers  as 
a  foreman,  but  not  for  the  purpose  of  executing  a  particular  work> 
and  it  seems  to  have  been  the  object  of  the  society  in  question  to 
prevent  Longman  being  engaged.  Upon  the  report  of  the  person 
sent,  who  was  Gralbraith,  the  other  defendant,  it  appeared  that 
Longman  was  engaged  in  this  employment,  which  was  certainly 
obnoxious  to  the  feelings  of  the  society  of  which  he  was  a 
member ;  and  then,  at  a  meeting  of  the  society,  at  which  Long- 
man was  present,  O'Neill  being  in  the  chair,  O'Neill  asked  him 
whether  he  meant  to  continue  a  member  of  the  society  of  which 
he  was  then  a  member  or  leave  the  shop,  that  was,  the  employ- 
ment in  which  he  was  then  engaged,  or  whether  he  would  stay  at 
the  shop  and  be  dismissed  by  the  club,  and  have  his  name  sent 
round  all  over  the  country  in  a  report  and  be  put  to  all  sorts  of 
unpleasantness.  He  told  O'Neill,  if  there  was  anything  to 
undergo  he  would  incur  all  the  consequences*  Several  members 
having  spoken,  a  resolution  was  passed,  the  result  of  which  was, 
that  he  was  turned  out  of  the  club.  The  question  is,  whether 
that  was  such  a  threat  as  would  bring  the  case  within  the  mean- 
ing of  tiie  Act  of  Parliament.    Now,  Longman  was  a  member  of 
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otTkill  a»d  the  society  ;  it  was  a  society  beneficial  to  those  interested  in  it ; 
Galbraith  ^^  ^^^  ^^.jg  infringed,  and  none  was  referred  to  as  having  been 
Longman,    infringed   by  Longman  remaining   in  the    employment   of  his 

master ;  therefore,  the  eflPect  of  the  threat  was  this :  "  If  you  do 

^—  ^0^  leave  the  employment  of  Mr.  Kruger,  in  which  you  now  are, 
rntimidaiion  to  you  shall  ccase  to  havc  the  benefit  of  this  club."  The  sending 
workmen,  round  to  the  club  was  to  be  by  a  report  to  the  head  officers  all 
over  the  country,  and  to  the  place  where  Kruger  carried  on 
business.  At  this  meeting  it  was  said  it  would  be  sent  round 
to  the  society,  and  Longman  would  be  put  to  all  sorts  of  incon- 
venience. It  seems  to  me  that  this  would  operate  most  formidably 
on  the  mind  of  a  person  who  felt  that  he  would  be  deprived  of  all 
the  benefit  he  would  otherwise  obtain  from  the  club,  to  be 
dismissed  from  it  and  put  to  all  sorts  of  unpleasantness.  I  hardly 
know  what  sort  of  threat  can  be  intended  to  come  within  the 
meaning  of  this  Act  of  Parliament,  short  of  personal  violence,  if 
this  was  not  such  a  threat.  But  it  does  not  appear  to  me  that 
the  case  is  so  satisfactorily  made  out  against  Galbraith,  for  all 
that  he  did  was  to  ascertain  from  the  masters  whether  they  would 
allow  Norfolk  to  remain  at  his  work,  and  then  he  was  to  report  to 
the  society  what  he  had  heard  from  the  masters.  He  merely  does 
that;  he  uses  no  threat  whatever;  he  does  not  say  a  word,  nor 
does  he  in  terms,  nor  as  it  appears  in  the  case,  in  any  way,  assent 
to  what  was  said,  except  as  being  present.  Therefore  it  appears 
to  me  there  is  hardly  a  sufficient  case  against  Galbraith.  With 
respect  to  O'Neill,  I  think  there  is. 

Blackburn,  J. — I  come  to  the  same  conclusion,  that  there 
was  a  threat  within  the  meaning  of  the  Act  of  Parliament,  and 
that  the  conviction  was  right  as  against  those  who  used  that 
threat.  That  O'Neill  himself  was  the  man  who  spoke  there  can 
be  no  doubt.  My  own  opinion,  on  looking  at  the  whole  case,  is* 
that  the  magistrate  was  justified  in  drawing  the  conclusion  that 
Galbraith  and  O'Neill  were  acting  together,  though  O'Neill  was 
the  spokesman,  that  Galbraith  was  joining  him,  and  that  the  con- 
viction against  both  is  good ;  but  as  that  is  a  matter  entirely  on 
the  weight  of  the  evidence,  I  would  not  act  on  my  own  opinion 
against  my  brother  Wightman*s  impression.  I  am  content  to  join 
in  the  judgment  that,  as  far  as  regards  Galbraith,  the  evidence 
was  not  sufficient  to  justify  the  magistrate  in  drawing  the  conclu- 
sion that  he  was  a  party  to  the  threat,  and  consequently  that  the 
conviction  should  be  affirmed  against  O'Neill  alone.  In  the  Act 
the  words  are  "  by  threats  or  intimidation  to  force  or  endeavour 
to  force  a  workman  to  leave  his  work,"  and  there  was  at  one  time 
a  different  opinion  as  to  those  threats,  which  it  was  thought  must 
be  in  the  nature  of  threats  to  do  some  violence.  But  the  case  of 
Wahbi/  V.  Anlei/  decides  clearly  the  principle  we  are  bound  to 
apply  in  the  present  case.  There,  two  men,  who  did  not  belong 
to  a  masons'  society,  and  had  signed  a  declaration,  were  at  work 
for  their  master.  The  persons  who  were  convicted  came  in  a 
body,  and  the  words  they  used  were,  **  You  must  discharge  these 
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•men  who  are  working  under  the  declarallon,  and  if  you  do  not,  0*Nrill  akd 
we  will  leave  the  work."    The  prosecutor  refused  to  be  dictated    ^^*^"« 
^,  and  then  it  seems  that  the  other  workmen,  thirty  in  number,    Longmax. 

following  out  what  they  said  they  would  do,  left  the  work.     The        

question  was,  whether  a  threat,  '^if  you  do  not  discharge  such  ^^' 
■and  such  workmen,  we  will  leave  the  work,"  was  a  threat  within  intimidMon  ft» 
the  meaning  of  the  Act  of  Parliament.  The  decision  was  that  it  vwrkmen. 
was  such  a  threat,  for  though  there  need  not  be  violence,  there 
must  be  a  threat,  as  the  Judges  who  decided  it  (the  Chief  Justice, 
and  Crompton  and  Hill,  JJ.)  agreed,  and  that  it  was  sufficient  if 
.a  threat  of  anything  unlawful,  or  any  act  of  combination,  or 
conspiracy  took  place,  such  as,  **  we,  in  a  body,  will  combine  and 
act  against  you  if  you  do  not  discharge  a  particular  workman.'* 
Taking  that  to  be  the  rule  of  law,  was  there  evidence  here  to 
justify  the  magistrate  in  deciding  that  there  was  a  threat  that  he 
(O'Neill),  and  others  would  do  that  which  would  amount  to  an 
unlawful  conspiracy  against  Longman,  unless  he  left  his  work  ? 
As  to  that  we  must  look  at  the  facts.  [His  Lordship  then  recited 
the  facts  as  stated/]  I  think  the  magistrate  might  fairly  draw 
the  inference  that  (xalbraith  was  acting  in  concert  with  O'Neill, 
and  that  what  O'Neill  said  and  did  in  Galbraith's  presence 
afterwards,  and  what  was  said  and  done  by  Galbraith  before,  is 
evidence  against  him.  There  was  no  right  under  the  rules  of  the 
-club  to  turn  Longman  out.  I  dare  say  that  the  unwritten 
understanding  was  that  they  were  to  turn  him  out  if  he  did  not 
strike  when  they  struck ;  but  no  such  rule  exists,  and  it  would 
be  illegal  to  turn  him  out.  Still,  if  they  honestly  thought  they , 
were  a  society  that  had  a  right  to  turn  him  out,  perhaps  that 
might  not  have  amounted  to  a  threat.  But  when  you  look  to 
what  is  said — that  if  he  does  not  leave  he  will  be  dismissed  by 
the  club,  have  his  name  sent  over  the  country,  and  be  put  to  all 
sorts  of  unpleasantness — and  knowing  what  was  meant  by  the 
sort  of  unpleasantness — for  during  the  time  Norfolk  was  working 
for  Kruger  the  body  was  confedeniting  and  employing  all  their 
influence  to  make  a  combination  to  deprive  Norfolk  of  his  work — 
I  think  that  the  magistrate  might  not  unreasonably  draw  the 
conclusion  that  O'Neill  was  threatening,  "If  you  do  not  le^tve 
your  employment  we  will  leave,"  and  that  is  an  unlawful  threat, 
^*  We  will  in  confederation  strike  against  you."  The  statement 
that  "  we  will  act  in  combination  with  reference  to  the  employ- 
ment in  which  you  are,"  comes  to  the  same  kind  of  threat  as  was 
used  in  Wahhu  v.  Anhn/j  which  was  simply  this :  "  If  you  do 
not  dismiss  the  men  we  will  leave  work ;"  but  it  is  far  stronger 
.in  degree.  But  we  are  not  here  to  draw  inferences  of  fact ;  we 
have  to  see  whether  the  magistrate  was  iustified  on  the  evidence. 
I  cannot  say  his  decision  was  unreasonable.  If  it  were  for  me  to 
say  whether  it  was  properly  drawn,  I  should  say  I  agree  with  the 
magistrate,  and  draw  the  same  inference*  Neither  can  I  doubt 
that  any  reasonable  being  would  draw  the  same  inference.  But 
ihat  is  not  the  ground  on  which  I  decide,  which  is  simply  this — 
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o^Nbill  ard  there  is  evidence  here  from  which  the  magistrate  might  draw  the- 
Galbbaith  inference.  It  is  said  that  these  people  thought  they  were  acting 
i/kUGMAx.    legidly;   if  that  is  so,  it  is  highly  desirable  that  they  should  be 

made  aware  of  their  mistake.     Every  man  has  freedom  for  him- 

]^  self  to  work  where  he  pleases^  but  that  is  not  to  extend  to  giving 
imimidation  to  him  liberty  to  coerce  another,  or  to  combine  to  deprive  others  of 
wjrkmem, , .  that  freedom.  O'Neill  was  guilty  of  the  crime  of  which  he  was 
convicted,  and  though  jointly  actmg  with  Galbfaith^  may  be  con- 
victed separately^  and  therefore,  as  against  him,  the  conviction 
should  be  affirmed.  I  will  not  differ  with  my  brother  Wightmaa,. 
who  thinks  that  the  evidence  a^inst  Galbraith  was  not  sufficient^ 
though  I  should  entertain  a  dif^rent  opinion. 

Judgment  aceardinffhf^ 


COUET  OF  CRIMINAL  APPEAL. 

April  25  and  November  24,  1863. 

(Before  Pollock,  C.B.,  Wightman  and  Williams,  JJ., 
Mabtin,  B.,  and  Keating,  J.) 

R£G.  V.  F.  BuRBELL  and  H.  R.  Burbell.  (a) 

Abducti&n—24^  ^  26  Vict.  c.  100,  s.  53  (b)— Taking  out  of  the  poses- 
sion  of  parent  or  guardian — Stepfather. 

CASE  reserved  for  the  opinion  of  this  Court  by  Williams,  J. 
This  was  an  indictment  under  the  statute  24  &  25  Vict. 
c  100,  8.  53,  tried  before  me  at  the  last  Norfolk  Assizes. 

(a)  Beported  hy  Jomr  Thompson,  Esq.,  Barrister-at-Law. 

(6)  The  24  &  25  Vict  c.  100,  a.  58,  enacts,  "  Where  any  woman  of  aoj  age  shall  hare 
any  interest,  whether  legal  or  equitable,  present  or  future,  absolute,  conditional,  or  contingent, 
in  any  real  or  personal  estate,  or  shall  be  a  presumptive  heiress,  or  co-heiress,  or  presumptive 
next  of  kin,  or  one  of  the  presumptive  next  of  kin,  to  any  one  having  such  interest,  whoever 
shall,  from  motives  of  lucre,  take  away  or  detain  such  woman  against  her  will,  with  intent 
to  marry  or  carnally  know  her,  or  to  cause  her  to  be  married  or  carnally  known  by  any  other 
penon ;  and  whosoever  shall  fraodnlently  allure,  take  away,  or  detain  such  woman,  being 
imder  the  age  of  twenty-one  years,  out  of  die  possession,  and  against  the  will  of  her  father  or 
mother,  or  of  any  other  person,  having  the  lawful  care  or  charge  of  her,  with  intent  to  marry 
or  carnally  know  her,  or  to  cause  h«r  to  be  married  or  carnally  known  by  any  other  penon, 
shall  be  guilty  of  felony,  and  being  oonvijeted  thereof  shall  be  liable  at  the  discretion  of  the 
court  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  fourteen  years  and  not  less 
than  three  yean,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years  with  or  without 
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It  charged  that  Frederick  Burrell  fraudulently  allured,  took 
away,  and  detained  one  Jane  Burrell  out  of  the  posession  of  her 
mother^  and  one  William  S.  Hyder,  he  then  having  the  lawful 
care  and  charge  of  her,  she  being  then  under  the  age  of  twenty- 
one  years,  and  having  then  a  present  legal  interest  in  real  estates, 
with  intent  to  marry  and  carnallv  know  her. 

And  Henry  Bichard  Burrell  was  charged  with  feloniously 
aiding,  &a,  to  commit  the  said  felony. 

The  two  defendants  were  the  paternal  uncles  of  Jane  Burrell, 
who  was  fflxteen  years  old  in  February,  1863,  and  was  entitled  by 
iaheritance  to  real  estates  of  the  value  of  about  50L  a-year. 

Her  mother,  Mary  Ann  Hyder,  bad  married  first  James 
William  Burrell,  the  father  of  Jane,  and  brother  of  the  two 
defendants.  He  died  in  1846,  and  the  mother  afterwards,  in  the 
year  1848,  married  W.  S.  Hyder. 

Her  daughter  Jane  lived  with  her  and  her  step-father,  at 
Fakenham,  till  she  was  sent  to  school  by  her  mother,  first  to  a 
school  in  Suffolk,  in  January,  1862,  where  she  remained  till 
August,  1862,  when  she  came  back  to  her  mother's,  and  then,  in 
October,  1862,  to  a  school  in  Norwich,  where  she  remained  till 
December  20,  when  she  came  back  to  Fakenham  for  the  Christ- 
mas holidays. 

She  amved  at  her  mother's  house  in  the  afternoon,  and  staid 
about  half-an-hour,  and  then  she  left  the  house  alone.  About 
nine  o'clock  that  evening  she  came  back,  and  staid  till  ten,  when 
she  again  left  the  house  without  her  mother's  knowled<re  or 
consent  She  came  back  the  next  morning,  and  staid  with  her 
mother  for  about  two  hours,  and  then  again  went  away  without 
her  mother  knowing  whither.  In  fact,  she  had  gone  to  the 
house  of  her  uncle,  the  defendant,  Henry  Kichard  Burrell, 
who  also  lived  in  Fakenham,  and  she  continued  there  until  the 
19th  of  January,  1863,  when  she  left  Fakenham  as  hereafter 
mentioned. 

She  continued  to  pay  visits  to  her  mother  for  an  hour  or  two 
nearly  every  day  till  the  19th  of  January. 

It  further  appeared  that  in  the  interval  between  her  coming 
home  from  school  in  Suffolk  and  her  going  to  that  at  Norwich, 
it  had  been  arranged  at  her  own  desire,  in  consequence  of  her  not 
living  happily  with  her  stepfather  and  mother,  that  she  should  live 
with  her  mother's  mother  and  brother,  who  dwelt  together  in 
Fakenham. 

When  she  came  back  for  the  Christmas  holidays  she  wished  to 
remain  with  her  mother ;  but  the  latter  insisted  on  her  daughter's 
abiding  by  her  choice  to  go  to  her  grandmother's  for  the  holidays, 

hard  labour ;  and  whosoeyer  shall  be  convicted  of  any  offence  against  this  section  sliall  be 
incapable  of  taking  any  estate  or  interest,  legal  or  eqoitable,  in  any  real  or  personal  property 
of  such  woman,  or  in  which  she  shall  haye  any  such  interest,  or  whioh  shall  come  to  her  as 
soch  heiress,  co-heiiess,  or  next  of  kin  as  aforesaid ;  and  if  any  snch  marriage  as  aforesaid 
>ball  have  taken  place,  snch  property  shall  upon  such  conviction  be  settled  in  such  manner  as 
the  Court  of  Chancery  in  England  or  Ireland  shall  npon  any  information  at  the  suit  of  the 
Attornej-Gensnl  appoint.'' 
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^^'       and  would  not  consent  to  her  staying  with  her  at  her  stepfather^s 

BuBRBLL.     house, 

On  this  she  went  to  the  house  of  her  uncle  Henry  Bichard 

1863.       BurrelL    Her  mother,  as  soon  as  she  discovered  that  her  daughter 
Abduction  of  ^^*8  there,  desired  her  to  come  to  her  house,  and  refused  to  let  her 
keirets,      have  her  clothes  unless  she  did  so* 

On  the  19th  of  January  Frederick  Burrell  and  the  wife  of 
Henry  Richard  Burrell  left  Fakenham  together  with  Jane 
Burrell  by  the  railway,  and  on  the  next  day  Frederick  Burrell 
and  Jane  Burrell  were  married  at  the  church  of  Plumstead^  near 
Woolwich. 

These  occurrences  took  place  under  such  circumstances  as  fully 
warranted  the  jury  in  findmg  that  Jane  Burrell  was  allured  and 
taken  away  by  Frederick  Burrell  with  intent  to  marrjr  her,  and 
that  Henry  Bichard  Burrell  aided,  &c.y  In  the  committing  of  this 
act.     And  the  jury  accordingly  convicted  them. 

But  several  points  of  law  were  raised  by  the  counsel  for  the 
defendants,  which  I  reserved  for  the  consideration  of  this  Court. 

First,  it  was  contended  that  there  was  no  evidence  that  Henry 
Burrell  had  fraudulently  allured  and  taken  away  the  young 
woman  within  the  meaning  of  the  statute. 

Secondly,  that  there  was  no  evidence  that  she  was  taken  out 
of  the  possession  of  her  mother  within  the  meaning  of  the  statute. 

Thirdly,  that  the  indictment  charged  that  she  was  taken  out 
of  the  posession  of  her  mother  and  of  William  S.  Hyder,  he 
having  then  the  lawful  care  and  charge  of  her,  and  that  it  was 
necessary  to  prove  that  she  was  in  the  possession  of  him,  as  thus 
alleged,  as  well  as  of  her  mother,  when  she  was  taken  away. 

But  the  only  proof  of  that  was,  that  the  guardianship  of  her 
person  and  copyhold  estate  had  been  granted  to  him  at  a  special 
court  for  the  manor  of  Fakenham,  when  she  was  admitted  as 
tenant  of  her  copyhold  estate  in  that  manor.  And  it  was  con- 
tended on  the  parts  of  the  defendants,  that  this  did  not  show  that 
he  had  the  lawful  care  and  charge  of  her  within  the  meaning 
of  the  statute. 

On  the  part  of  the  Crown  it  was  argued  that  at  all  events 
there  was  evidence  that  she  was  taken  out  of  the  possession 
of  her  mother,  and  that  this  was  sufficient  to  sustain  the  indict- 
ment. 

Edward  Vaughan  Williams. 

April  25. — Drake  {Metcalfe  with  him)  for  the  prisoner. — The 
conviction  cannot  be  sustained.  First,  there  was  no  evidence  that 
the  prisoner  Frederick  fraudulently  allured,  took  away  and  de- 
tained Jane  Burrell  out  of  the  possession  of  her  mother.  Some 
meaning  must  be  given  to  the  word  *'  fraudulently  "  in  this  part  of 
the  section.  If  it  be  said  that  the  motive  was  a  pecuniary  one,  and 
that  that  would  satisfy  the  word  "  fraudulently,'*  the  answer  is, 
that  the  preceding  part  of  the  section  provides  for  that  case 
expressly.     There  was  no  evidence  of  any  false  pretences  or  mis- 
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statements  to  satisfy  the  word  "  fraudulently."  [Maetin,  B. — 
How  can  tliis  Court  know  that  the  prisoner  fraudulently  allured 
the  young  woman  away  except  from  the  evidence?  Williams,  J. 
— AH  the  evidence  is  set  out  in  the  case  on  the  point.  Pollock, 
•C.  B. — This  may  have  been  a  very  honest  love  match ;  but  was 
it  not  a  fraud  against  the  child  to  pretend  to  marry  her  when 
he  could  not  legally  do  so  ?]  Secondly,  there  was  no  evidence 
•that  he  took  the  girl  out  of  the  possession  of  her  mother,  within 
•the  meaning  of  the  statute.  This  case  differs  from  Reg.  v. 
Manktehw  (6  Cox  Crim.  Cas.  143 ;  Dears.  C.  C.  159),  inasmuch 
-as  here  the  girl  was  not  in  the  possession  of  her  mother  at  the 
time.  [WiGHTMAN,  J. — The  mother  would  not  let  her  stop  with 
her.]  It  does  not  appear  that  either  of  the  defendants  knew  that 
the  mother  had  required  her  daughter  to  come  back.  [Wight- 
man,  J. — Sect.  55  would  apply  to  the  case  of  taking  away  a  girl 
from  school.]  '  In  Hicks  v.  Gore  (3  Mod.  84),  where  a  mother  had 
•placed  her  daughter,  an  heiress,  under  the  care  of  a  lady,  to 
prevent  her  being  run  away  with,  the  lady  coUusively  mar^ned  the 
girl  to  her  own  ?on  while  she  was  under  sixteen.  The  marriage 
being  without  enticement  and  openly,  it  was  held  that  the  case 
was  not  within  the  penalties  of  4  &  5  P.  &  M.  c.  8.  Thirdly,  the 
indictment  avers  that  W.  S.  Hyderhad  the  lawful  care  and 
charge  of  the  girl.  Hyder,  the  second  husband  of  the  girl's 
mother,  had  nothinor  to  do  with  the  care  and  charge  of  her: 
{BatcUffes  case,  3  Co.  R.  38.)  Although  he  had  been  admitted 
as  her  guardian  on  the  court-rolls  of  the  manor,  that  does  not 
-constitute  him  guardian  of  her  person.  The  prosecutrix  was 
bound  to  prove  that  averment  in  this  indictment,  and  not  having 
tlone  so,  it  is  submitted  that  the  prosecution  cannot  be  sustained* 

Buhoery  for  the  prosecution. — First,  as  to  the  word  "  fraudu- 
lently. **  If  any  evidence  of  fraud  is  requisite,  there  was  sufficient. 
The  construction  of  the  statute  is  obvious.  Sect.  53  creates  two 
classes  of  offences :  the  first  is,  "  to  take  away  or  detain  '*  any 
woman,  &c.,  against  her  will,  without  reference  to  her  age,  con- 
templating the  case  of  an  heiress  capable  of  giving  consent  to  her 
inarriage  ;  but  when  the  Legislature  comes  to  deal  with  the  case 
of  an  heiress  under  the  age  of  twenty-one,  and  incapable  of 
^ving  such  consent,  then  the  will  to  be  violated  is  not  the  will 
of  the  woman,  but  of  the  person  having  the  lawful  care  of  her ; 
-and  it  is  made  an  offence  not  only  to  "  take  away  or  detain  "  such 
woman  out  of  the  possession  of  such  person,  but  also  to  "  fraudu- 
lently allure  "  the  woman  out  of  the  possession,  &c.  Where  the 
offence  is  **  taking  away  "  or  "  detaining,"  it  is  not  necessary  to 
-allege  or  prove  fraud;  but  where  the  offence  is  *' alluring,"  it 
must  be  alleged  and  proved  to  have  been  a  fraudulent  alluring, 
whatever  that  may  mean.  It  is  quite  sufficient  to  support  this 
prosecution,  that  here  the  uncle  took  away  and  married  his  niece^ 
who  was  under  age,  without  the  knowledge  of  the  person  who 
heA  the  lawful  custody  of  her.  The  concealment  of  the  fact  from 
her  lawful  guardians  is  quite  sufficient  evidence  of  fraud.     The 
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Bko.  fraud  is  against  the  persons  having  the  lawful  custody  of  the  giri^ 
BvKUKLL.  *"^  ^^^>  ^y  ^^y  hskve  the  power  of  giving  their  consents 
—  [Pollock,  C.B. — The  consent  is  immaterial,  as  the  marriage  is 
1863.  wholly  illegal,  Wightman,  J. — Do  you  contend  for  the  con- 
'  of  vi*5tion  of  both?  Williams,  J. — There  was  evidence  of  aiding 
and  abetting  which  is  not  stated  in  the  case.]  The  language  of 
this  part  of  the  section  is  not,  as  in  the  first  part,  against  the  will 
of  the  woman,  but  against  the  will  of  her  father  or  mother  or 
other  person  having  the  lawful  care  of  her.  In  RatcliffV$  case  it 
was  held,  that  the  mother  of  a  child  who  marries  again  is  entitled 
to  the  le^al  charge  and  custody  of  her  child.  [Wightman,  J. — 
The  girl  is  not  in  the  actual  possession  of  her  mother.]  Assuming 
that  the  girl  was  living  at  her  uncle's  with  the  consent  of  her. 
mother^  why  is  she  not  then  in  her  mother's  custody  and  posses- 
sion? The  other  side  must  contend,  that  if  she  was  at  her  grand- 
mother's, she  was  not  in  her  mother's  posession.  The  mother  did 
not  abandon  her  controul.  It  was  arranged  that  she  should  live- 
with  her  mother's  mother  and  brother.  It  is  sufficient  to  sustain 
this  prosecution  that  the  mother  had  a  right  to  the  possession  and 
care  of  her  daughter.  In  1  East,  P.  C.  457,  it  is  said  that 
Hichs  V.  Gore  wants  more  consideration.  In  Reg.  v.  IDppM  (4  Cox 
Crim.  Cas.  167),  Maule,  J.  said :  ^'  The  law  throws  a  protection 
about  young  persons  of  the  sex  and  within  the  age  specified  by 
the  statute  9  Geo.  4,  c  31,  s.  20.  It  has  been  determined  by  the- 
Legiskture  that  at  that  age  young  females  are  not  able  to  protect 
themselves,  or  give  any  binding  consent  to  a  matter  of  this- 
description.  It  is  therefore  quite  immaterial  whether  the  girl 
abducted  consent  or  not ;  if  her  familv,  that  is  to  say,  those  who* 
under  the  statute  may  lawfully  have  the  possession  and  controul 
over  her,  do  not  consent  to  her  departure,  the  offence  is  com- 
pleted." So  again  Reg.  v.  Mariktelow  supports  this  view  of  the 
case.  As  to  the  third  objection,  it  is  not  necessary  to  prove  the 
averment  about  the  second  husband  having  the  lawful  chaise  of 
the  girl.  That  is  surplusage,  and  may  be  struck  out  of  the 
indictment. 

Metcalfe,  in  reply,  referred  to  Reg.  v.  Hundley  (1  Fos.  &  Fip» 
648> 

Cur.  adv.  vuU. 

November  24. — PoLLOCK,  C.  B. — The  prisoner,  Frederick  Bur- 
rell,  was  indicted  for  fraudulently  alluring,  taking  away,  and 
detaining  a  young  female  out  of  the  possession  of  her  mother  and 
one  W.  S.  Hyder,  he  having  the  lawful  care  and  charge  of  her,, 
and  the  other  prisoner  was  indicted  for  aiding  and  abetting  him. 
The  Court  is  divided  in  opinion  on  the  facts,  not  on  any  question 
of  law.  If  there  had  been  a  difference  in  our  opinion  on  the  law^ 
the  case  in  the  ordinary  course  would  have  been  directed  to  be 
argued  before  all  the  Judges.  But  as  it  is,  we  think  the  Court 
may  well  act  according  to  the  opinion  of  the  majority  of  the 
Judges  who  heard  the  argument,  and  hold  that  the  fiEusts  do  not 
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«a8tain  the  prosecation^  and  that  in  point  of  fact  the  crime  was 
not  proved.  As  I  said  before,  there  is  no  difference  among  the 
Judges  as  to  the  law. 

Conviction  quashed* 


Rbo 

V. 

BurkelL 

I86S 

Abductum  of 
hearts. 


BAIL  COURT. 


November  25,  1863. 


(Before  Crompton,  J,) 
Reg.  r.  The  Coboneb  op  Yobkshire. 


Inquisition'^  Coroners'  Act — Juror  hearing  part  only  of  the  tnvit 
voce  evidence, 

■After  a  coroner's  juror  had  viewed  the  body  and  heard  part  of  the 
evidence,  another  person  was  sworn,  viewed  the  body,  and  tooh  part 
in  the  proceedings  on  hearing  that  portion  of  the  evidence  which  had 
been  previously  taken  read  over  to  him : 

Meld,  that  this  was  a  sufficient  ground  for  bringing  up  the  inquisition. 

THIS  was  a  rule  calling  upon  the  coroner  of  Yorkshire  to  show 
cause  why  a  certiorari  should  not  issue  to  bring  up  an  inqui- 
ation  taken  before  him.  The  application  had  been  made  on  the 
part  of  a  Mr.  Ingham,  on  whose  mill  a  boiler  had  burst,  causing 
the  death  of  one  of  his  workpeople,  and  the  jury  found  him  guilty 
of  manslaughter. 

Ckasby,  Q.C.,  now  showed  cause. — The  first  two  grounds  on 
which  the  rule  was  obtained  were,  that  the  cause  of  death,  and  the 
time  of  committing  the  offence,  did  not  sufficiently  appear  on  the 
&ce  of  the  inquisition ;  the  inquisition  stating  merely  that  the 
defendant  **  did  feloniously  kill  and  slay."  This  defect  is  cured  by 
the  4th  section  of  14  &  15  Vict.  c.  100,  which  enacts  that,  "  in 
^any  indictment  for  murder  or  manslaughter  it  shall  not  be  neces- 
•Bary  to  set  forth  the  manner  in  which,  or  the  means  by  which,  the 
<leath  of  the  deceased  was  caused ;  but  it  shall  be  sufficient  ia 
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Kko.       every  indictment  for  murder  to  charge  that  the  defendant  did 

*•  feloniously,  wilfully,  and  of  his   malice   afore-thought,  kill   and 

'^*^""     murder  the  deceased,  and  it  shall  be  suflicient  in  every  indictment. 

Yorkshire,  for  manslaughter  to  charge  that  the  defendant  did  feloniously  kill 

— -        and  slay  the  deceased,"    By  the  interpretation  clause,  *^  the  word 

t '        *  indictment '  shall  be  understood  to  include  information,  inquisi- 

inquUUion—  tion,'/  &c.  The  24th  section  provides  that  "  no  indictment  for 
^E^A^  any  offence  shall  be  held  insufficient  for  omitting  to  state  the 
time  at  which  the  offence  was  committed  in  any  case  where 
time  is  not  of  the  essence  of  the  offence."  The  Coroners* 
Act  (6  &  7  Vict.  c.  83),  by  the  2nd  section,  enacts  that 
inquisitions  shall  not  be  quashed  on  account  of  technical 
defects;  one  of  which  is  enumerated  as  "the  omission  to 
state  the  time,  when  time  is  not  of  the  essence  of  the  offence." 
[Crompton,  J. — What  do  the  words  "where  time  is  not  of  the 
essence  of  the  offence  "  mean  ?]  They  exclude  cases  of  burglary,, 
and  offences  against  some  of  the  game  laws.  \Temples  Q-C*9  who- 
appeared  in  support  of  the  rule,  here  stated  that  tne  Court  had) 
granted  the  rule  on  these  grounds,  because,  on  referring  to  the- 
14  &  15  Vict.  c.  100,  it  did  not  appear  to  applv  to  inquisitions*. 
On  this  part  of  the  case  he  should  contend  that  tne  time  must  be- 
stated,  and  where  it  must  be  stated,  the  manner  and  means  of 
death  must  also  be  stated.]  The  Court,  however,  has,  if  neces- 
sary,  a  power  of  amendment.  The  third  ground  was,  that  the* 
jury  did  not  view  the  body  before  the  proceedings  had  commenced, 
nor  at  the  proper  time,  nor  in  the  proper  manner.  It  appeared 
from  the  affidavits  that  fourteen  or  fifteen  jurors  assembled,  and 
after  they  were  sworn,  went  and  viewed  the  body.  Another 
person  then  came  into  the  room  where  they  were,  and  told  the 
coroner  that  he  also  had  viewed  the  body  (wishing  to  form  one  of 
the  jury).  The  coroner  ordered  liim  to  be  sworn,  and  taken  back 
by  a  policeman  to  view  the  body  again,  which  was  accordingly 
done.  Upon  his  return,  that  portion  of  the  evidence  which  had 
been  previously  taken  was  read  over  to  him.  One  objection  was,, 
that  all  the  jurors  did  not  view  the  body  at  the  sao^e  time; 
but  the  2nd  section  of  the  Coroners'  Act  cured  this  defect 
also:  it  provided  that  "no  inquisition  shall  be  quashed,  &c, 
because  the  coroner  and  the  juiy  did  not  all  view  the  body  at  one 
and  the  same  instant,  provided  they  all  viewed  the  body  at  th& 
first  sitting  of  the  inquest."  There  had  been  no  adjournment,  and 
this  was  the  first  and  only  sitting ;  the  mere  fact  of  another  juror 
coming  in  would  not  constitute  a  second  sitting.  [Crompton,  J. 
— The  next  objection,  I  suppose,  is,  that  the  juror  who  came  in  last 
did  not  hear  all  the  evidence  ?]  Yes,  that  he  did  not  hear  it  all 
given  viva  voce.  [Crompton,  J. — It  seems  to  me  to  be  one  of 
the  strongest  objections.]  The  impression  of  the  court  above  was^ 
that  the  inquisition  should  not  be  quashed  by  reason  of  a  mere 
irregularity.  There  are  no  authorities  on  the  subject  except  as 
to  cases  of  misconduct.  [Crompton,  J. — The  objection  that  the 
jury  did  not  view  the  body  at  the  same  time  goes  to  the  jurisdic- 
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tioiL]  This  is  nothing  more  than  an  irregularity.  An  inquisition 
18  traversable)  and  merely  puts  a  man  on  his  trial  [Grompton,  J. 
But  here  is  a  man  put  on  his  trial  by  a  jaror  who  bas  not  had  an 
opportunity  of  observing  the  demeanour  of  all  the  witnesses.  This 
may  be  done  by  consent  in  civil,  but  not  in  criminal  cases.^  The 
lury  mi^ht  proceed  without  any  evidence  at  all — upon  their  own 
knowledge.  The  irregularity  cannot  go  to  the  root  of  the  pro- 
ceedings. 

Crompton^  J. — I  have  a  strong  opinion  that  the  alleged  defects 
on  the  face  of  the  inouisition  are  cured  by  the  acts  which  have 
been  referred  to;  but  1  am  against  you  upon  the  other  point.  I 
never  allow  a  grand  juror  to  be  sworn  after  the  charge  is  be^n ; 
much  more  ought  every  grand  juror  to  be  present  when  a  bill  is 
brought  before  them.  I  think  this  case  should  be  put  into  the 
Crown  paper;  then  fresh  affidavits  may  be  filed,  if  necessary,  and 
the  matter  be  more  fully  discussed. 

Rule  absolute* 


Rbo.      V 

V. 

Ck.)R03lER 

OP 

TOBKSHIBE. 

1863. 
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COURT  OF  CRIMINAL  APPEAL. 

November  14,  1863, 

(Before  Erle,  C.J.,  Wighthan  and  Williams,  JJ,, 
Martin,  B.,  and  Bbamwell,  B.) 

Reg.  v.  Thomas  and  Willett.  (a) 

Treasure  trove-^Conceaimeni  from  the  Crown — OceuUatio  fraudulosa — 

Evidence. 

In  an  indictment  for  concealing  the  finding  of  treasure  trove  from  the 
CrowUy   it  is  not  necessary  to  aver   that  the  prisoner  concealed  it 

fraudulently.     The  words  "  unlaufuUy^  vnlfully  and  hnotvingly"  are 

sufficient. 
A.y  in  ploughing^  found  large  rings  of  old  gold  of  considerable  value  and 

sold  them  for  brass  to  B.  for  5s.  6d,  saying  where  he  found  t/iem.    B. 

afterwards  found  out  thai  they  were  gold  and  offered  them  to  a  jeweller 

for  sale  as  gold.     Then  B.  said  he  had  sold  them  to  C.  for  brass. 
Then  B.  and   C.  were  at  a  bank  together^  depositing  part  of  the 

proceeds  for  which  C.  had  sold  the  gold  rings : 
Held^  that  there  was  evidence  to  support  a  conviction  of  both  B,  and  C, 

for  knowingly  concealing  treasure  trove  from  the  Crowtt. 

CASE  reserved  for  the  opinion  of    this  Court  by  Bramwell,  B. 
at  the  Sussex  Sununer  Assizes,  1863. 
(Copy  Indictment.) 

Sussex  )  The  jurors  for  our  Lady  the  Queen  upon  their  oath  pre- 
to  wit.  J  sent,  that  heretofore  and  before  the  committing  of  the  ofiPence 
hereafter  mentioned,  to  wit,  on  the  12th  day  of  January,  a.d.  1863,  one 
William  Butchers,  a  labourer  in  the  employ  of  one  Thomas  Adams, 
farmer,  of  the  parish  of  Mountfield,  in  the  oounty  of  Sussex,  while  he, 
the  said  William  Butchers,  was  ploughing  in  a  certain  field  in  the  occu- 
pation of  the  said  Thomas  Adams,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  did  find  hidden  in  and  under  the  ground  and  soil  of  the  said 
field  certain  treasure  of  gold  of  the  value  of  500/.  and  upwards  of  lawful 
money  of  Great  Britain,  and  which  said  treasure  was  of  ancient  time 
hidden  as  aforesaid,  and  the  owner  whereof  at  the  time  when  the  same 
was  so  hidden  as  aforesaid  cannot  now  be  found.  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present  that  our  Lady  the 
Queen,  in  right  of  her  Boyal  Crown,  and  by  virtue  of  her  Prerogative 
Royal,  is,  and  at  the  time  of  the  said  finding  was,  entitled  to  the  said 

(at  Beported  bf  Jobh  THOMPSoir,  Esq.,  Barrister-at-Law. 
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treasure  so  found  as  aforesaid.     And  the  jurors  aforesaid  upon  their  oath  Beo 

aforesaid,  do  farther  present  that  Silas  Thomas,  of  the  parish  aforesaid,  .r      *'*     ^ 

in  the  county  aforesaid,  labourer,  and  Stephen  Willett,  of  the  parish  of  willett! 

Ore,  in  the  county  aforesaid,  labourer,  from  the  said  12th  day  of  January 

in  the  year  aforesaid,  to  the  tmie  of  taking  this  inquisition  did  unlawfully,  1863. 

wilfiiUy  and  knowingly  conceal  the  finding  of  the  said  treasure  from  the  "7"-. 

knowledge  of  our  Lady  the  Queenj  against  the  peace  of  our  said  Lady  *^**'***    "^^^^ 
the  Queen,  her  crown  and  dignity. 

(Copy  Inquisition.) 

Rape  of  Hastings,  Sussex, )  An  inquisition  taken  for  our  Sovereign 
to  wit.  J  Lady  the  Queen,  at  the  dwelling-house  of 

Richscrd  Thompson,  known  by  the  name  of  the  John's-cross  Inn,  in  the 
parish  of  Mountfield,  in  the  Rape  of  Hastings,  in  the  county  of  Sussex, 
on  the  27th  of  March,  1863,  before  me,  Nathaniel  Polhill  Eell,  gentle- 
man. Coroner  for  the  said  Itape,  by  virtue  of  my  said  office,  and  of  the 
statute  in  that  case  made  and  provided,  upon  the  oaths  of  Isaac  Manning- 
ton,  James  Crouch,  Thomas  Buss,  Hobert  Fuller,  Daniel  Olney,  John 
Pinyon,  Edward  Muggeridge,  Thomas  Badcock,  James  JNioon,  Richard 
Jempson,  Greorge  Hayward  and  Isaac  Thompson,  the  several  persons 
whose  names  are  hereunder  written  and  seals  affixed,  good  and  lawful 
men  of  the  said  Rape  duly  chosen,  and  hereby  assembled  before  me  at  the 
lime  and  place  aforesaid,  and  now  here  duly  sworn  and  charged  to  inquire 
on  the  part  of  and  for  our  Sovereign  Lady  the  Queen,  of  and  concerning 
certain  treasure  lately  found  in  the  earth  and  soil  of  and  in  a  certain  field 
situate  and  being  in  the  said  parish  of  Mountfield,  and  in  the  occupa- 
tion of  one  Thomas  Adams,  of  the  said  parish  of  Mountfield,  farmer  ;  and 
they  the  said  jurors,  being  duly  sworn  and  charged,  upon  their  oath 
aforesaid,  to  inquire  on  the  part  of  our  said  Lady  the  Queen  of  and  con- 
cerning the  said  treasure  as  aforesaid,  and  having  heard  evidence  upon 
oath  produced  to  them,  do,  on  their  oath  aforesaid,  say,  that  on  the  12th 
January,  1863,  William  Bntchers  of  the  said  parish  of  Mountfield, 
labourer,  being  employed  b^  the  said  Thomas  Adams  in  ploughing  in 
the  said  fields  did  then  and  there  find  deposited,  hidden  and  concealed  in 
and  under  the  earth  and  soil  of  the  said  field,  in  the  parish  of  Mountfield 
aforesaid,  in  the  Rape  aforesaid,  certain  pieces  of  old  gold  of  the  weight 
of  II lbs.,  or  thereabouts,  and  of  the  value  of  530/.  and  upwards  sterling 
of  current  moneys  of  this  realm,  and  which  said  pieces  of  old  gold 
were  of  ancient  times  deposited,  hidden  and  concealed  as  aforesaid,  and 
that  the  owner  or  owners  thereof  cannot  now  be  known.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  say  that  the  said  several 
pieces  of  old  gold  so  deposited,  hidden,  concealed,  and  found  as  afore- 
said, before  and  at  the  time  of  so  finding  the  same  as  aforesaid,  were, 
aad  from  thence  hitherto  have  been,  and  still  are,  the  gold,  money  and 
property  of  our  said  Lady  the  Queen  ;  and  the  jurors  aforesaid  upon  their 
oath  aforesaid,  do  further  say  that  the  said  William  Butchers  and  Silas 
Thomas,  of  the  said  parish  of  Mountfield,  bricklayer,  and  Stephen 
Willett,  of  the  town  and  port  of  Hastings,  cab  proprietor,  from  the  time 
of  the  said  finding  until  and  at  the  time  of  taking  of  this  inquisition  at  the 
said  parish  of  Mountfield,  in  the  said  Rape  of  Hastings,  in  the  said  county 
of  Sussex,  concealed  the  said  finding  of  the  said  several  pieces  of  old  gold 
from  me  the  said  Coroner,  and  from  our  said  Lady  the  Queen,  and  did 
not  make  known  the  said  finding  to  any  person  or  persons  whomsoever 
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Reg.  lawfully  authorised  or  empowered  to  receive  the  said  old  gold,  or  the- 

TiitiM*   AK  ^"^^''"'^^^^o'l  respecting  the  finding  thereof,  on  behalf  of  our  said  Lady 

WiLLKXT.  *^®  Queen.     And  the  said  jurors  do  fiirther  say  that  the  said  William. 

Butchers  and  Silas  Thomas  are  now  respectively  in  full  life,  and  living 

1863.  in  the  said  parish  of  Mountfield,  in  the  said  Rape  of  Hastings,  and  that 

J.  the  said  Stephen  Willett  is  also  now  in  full  life,  and  living  at  the  town. 
^'  and  port  of  Hastings  aforesaid.    In  witness,  &c. 

(Copy  Evidence,) 

William  Butchers. — In  January  last  was  in  the  employ  of  Mr. 
Adams.  He  occupied  a  farm  at  Mountfield.  I  was  ploughing 
there  in  the  barn  field  ;  my  son  James  was  with  me.  I  ploughed 
up  a  lon^  piece  of  metal ;  my  share  catched  it  out.  As  soon  as  £ 
catched  hold  of  it,  it  threw  me  out.  I  judged  it  was  17  or  18 
inches  deep:  it  was  deeper  than  it  had  been  ploughed  before. 
Something  stopped  the  plough ;  it  was  a  long  piece  of  metal  like 
brass,  a  trunipet  on  each  end.  It  was  doubled  up  like  this  (a  coil' 
of  string).  Boy  took  it  and  laid  it  down.  I  looKed  down  and  saw 
more  in  bottom  of  furrow,  and  found  more ;  some  rings  and  other 
pieces ;  two  pieces  about  this  size ;  little  rings  and  other  pieces  as- 
if  cut  asunder,  several  pieces,  altogether  near  twenty.  My  boj 
carried  them  to  the  bottom  of  the  field ;  they  remained  till  I  left 
ploughing,  then  boy  carried  them  home.  In  the  evening  I  showed 
them  to  wife  and  others.  Next  morning  Brett  saw  them ;  then  to 
Thomas  Adams  I  showed  them.  Thomas,  the  prisoner,  is  a  bricks- 
layer  at  Mountfield.  I  passed  where  he  was  at  work  at  end  of 
that  week.  I  said,  *^  Did  you  ever  lay  anything  in  this  field  you 
did  not  want  anv  one  to  see?*'  He  said  ** No."  I  said, "Because- 
I  have  found  a  tunny  concern."  He  said  he  should  like  to  see  it. 
He  came ;  he  saw  it,  and  said  it  was  some  finery  from  a  gentle- 
man's hall  or  parlour.  Next  week  I  passed  him  at  work.  He 
said,  "  Have  you  sold  that  old  brass  ?"  I  said  **  No."  He  said,- 
*^  1  have  a  brother-in-law  at  Hastings  who  buys  old  brass.  I  don't 
know  how  much  he  gives."  He  said  he  should  like  to  see  it  again. 
He  did  not  come.  After  dinner  I  again  passed  where  he  was  at 
work.  I  took  two  pieces,  two  of  which  I  had  found.  The  pieces- 
I  took  were  a  large  ring  like  this,  and  another  like  a  part  of  this. 
He  said,  ^'  Do  you  mind  leaving  them  ?"  I  said  no,  and  left  them. 
He  came  towards  dark ;  he  brought  a  basket  and  a  pair  of  steel- 
yards. He  said,  "  I  don't  know  much  about  this  ;  but  will  give 
you  6d,  a  pound."  I  was  agreeable.  It  was  weighed.  He  said 
it  weighed  11  lbs. ;  with  basket  13  lbs.  He  paid  for  it  5s.  6d.  He 
said,  if  his  brother-in-law  gave  him  any  more,  he  would  give  it  to 
me,  as  he  knew  I  was  a  poor  fellow.  I  heard  no  more  of  it  for 
some  time.  Then  people  began  to  talk.  I  heard  of  a  letter.. 
People  laughed  and  Jeered  at  me,  and  asked  if  I  had  more  old 
brass  to  sell.  I  saw  Thomas.  I  said,  ^^  Silas,  I  want  to  speak  to 
you."  He  said,  "What  about  that  old  brass?"  I  said,  *^ You 
don't  act  like  a  man ;  and  give  me  more  as  you  promised."  He 
said  he  should,  to  be  at  his  promise,  but  he  had  received  no  more.. 
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He  said  his  brother-in-law  had  got  it  at  Hustings,  but  did  not        ^vo. 
know  whether  it  was  silver  or  not.     It  might  be  worth  2/.  or  3/.,  xhomL  ani>» 
and  what  there  is,  I'll  give  you  a  part     This  was  some  weeks     Willbtt.  / 

after.    I  went  to  Thomas  on  Sunday  morning.     He  said  he  had       

seen  his  brother-in-law  yesterday,  and  he  paid  me  55.  fief,  for  it.  ]^ 
He  said,  '^  I  can't  give  you  any  more,  can  I  ?*'  I  said  "  No."  He  Treawre  irove^ 
said,  ^  My  brother-in-law  is  at  my  mother's."  We  went.  Thomas 
went  in,  and  said  he  is  not  up.  I  stayed  some  time,  and  Willett 
came  out.  We  three  and  others  were  left  together.  He  said, 
**  What  is  this  disturbance  about-— 'this  old  brass  ?  What  are  you 
dissatisfied  about  ?"  I  said,  <<  I  didn't  know  I  was  dissatisfied, 
only  there  was  a  great  disturbance."  He  said,  "  I  paid  Thomas 
5s.  6d.  for  it  yesterday."    On  that  same  Sunday  I  found  more 

fid.  I  went  to  the  field  that  Sunday,  Aaron  Brett  with  me. 
had  stuck  a  stick  in  the  spot.  I  took  a  spade ;  I  dug  in  same 
5 lace.  I  found  two  pieces  of  metal ;  Aaron  Brett  picked  them  up. 
?liis  one  has  been  broken  in  two.  I  took  one  piece  to  my  master ; 
Brett  took  the  other.  Bemember  Court  sitting  at  Battle.  Before 
then,  the  day  before,  the  prisoners  came  to  me^  Thomas  asked  me 
if  master  told  me  I  was  to  sell  it.  I  said,  *^  No."  He  said,  *'  Can 
yon  go  to  Battle  c^ong  with  me  ?"  I  said,  '^  I  will  lay  my  Ufe  it  is 
gold."  He  said,  *^  We  all  know  that  now.""  WiUett  was  near 
enough  to  hear. 

Cross-examined. — It  was  on  point  of  share. 

Be-examined. — I  duff  the  other  piece  from  depth  of  18  inches. 
The  plough  uncovered  the  quantity  not  turned  up.  Plough 
raked  down  deeper  this  time. 

James  Butchers. — I  was  with  father.  I  saw  it  on  ploughshare 
— on  the  tip.    Took  it  for  brass. 

Thomas  Adams. — ^I  occupy  the  farm.  In  January  last  Butchers 
was  in  my  employ.  He  snowed  me,  Jan.  13,  at  7  a.m.,  some 
metal  in  tne  stable;  some  in  rings.  One  a  long  pieces  it  stretched 
out  nearly  a  yard  long.  It  was  doubled  up  like  a  pece  of  string. 
On  22nd  Feb.  Butchers  showed  me  this.  He  left  it  with  me.  I 
gave  it  my  father. 

Thomas  Adams,  sen. — My  son  gave  me  this  on  22nd  Feb.  I 
kept  it  till  Monday ;  then  I  gave  it  to  Thompson.  I  marked  it ; 
the  "  M."  not  there  then. 

Aaron  Brett,  labourer.  —  On  Jan.  13th  I  went  to  a  stable^ 
Butchers  brought  metal  in  an  old  sack ;  I  thought  it  brass,  like 
what  he  described.  One  Sunday,  some  time  after,  Butchers  came 
to  me ;  I  went  to  the  field.  There  was  a  stick.  He  took  a  spade, 
I  a  stick.  He  dug,  and  I  took  out  this  gold.  I  kept  the  flat 
piece  ;  I  gave  it  to  Sinden  the  blacksmith. 

Cross-examined. — Hole  14^  inches  deep. 

Re-examined. — These  two  pieces  were  7^  inches  below  surface. 

Joseph  Sinden,  blacksmith. — Brett  brought  me  a  piece  of  metal 
on  a  Monday  morning.  These  two  then  in  once  piece..  I  tried  it 
with  aquafortis.  I  found  it  to  be  gold.  I  gave  it  to  police.  ^  I 
found  a  letter  on  my  prembes  a  day  or  two  after,.  I  opened  it. 
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Rbg.        Thomas  came,  I  told  him  I  had  found  a  letter  respecting  the  metal 

Thomas  and  f^^^^-     I  g^ve  it  to  him.     It  was  directed  to  the  ploughboys  of 

WiLLBTT.     Mountfield.     It  said  something  about  pitying  the  ploughboys  of 

Mountfield,  selling  it  for  brass  when  it  was  worth  150t 

J^  Cross-examined. — Thomas  had  said  it  was  not  gold. 

■Treasure  trove.  William  Bell,  policeman. — I  received  these  pieces  from  Joseph 
Sinden.  In  one  piece,  no  mark  then  on  it.  I  gave  It  to 
Thompson. 

Thpmas  Chettle.  —  In  January  last  I  was  in  the  employ  of 
Ray,  jeweller,  Battle.  Thomas  came  early  in  February.  He 
showed  me  gold,  part  of  a  large  ring,  bigger  than  this.  The 
other  looked  as  if  gold  had  been  run  down  in  a  rough  way.  He 
wanted  to  know  if  it  was  gold.  I  said  it  was.  He  said,  "  Will 
you  buy  it  ?"  I  said,  '^  In  tlie  morning,  but  not  by  this  light.** 
He  said  there  was  more  of  it.  He  said  he  would  come  in  the 
morning.     He  did  not. 

Thomas  Eldred. — I  keep  Half-moon,  Battle.  Thomas  came  to 
my  house  for  refreshment.  He  showed  me  a  piece  of  metaL  It 
might  be  in  February.  I  think  it  must  be  February.  He  asked 
my  opinion  what  it  was?  I  said  gold.  I  said,  "If  you  go  to 
Mrs.  Kay's  she  or  her  assistant  will  tell  you  what  it  is."  He  said 
'*  I  have  been  there."  He  said  there  was  considerable  more  of  it. 
Many  pounds,  in  long  pieces  and  ornaments.  He  said  it  was 
found  on  a  farm  at  Mountfield.  I  think  Taylor's.  He  said  it  had 
been  ploughed  up. 

Gross-examined. — There  was  half-a-dozen  people  there.  He 
made  no  secret  of  it,  showed  it  to  everybody.  My  place  may  be 
four  miles  from  Mountfield. 

Farra  Broom,  assistant  to  Browne  and  \Yingrove,  gold  refiners, 
Cheapside. — A  man  came  to  me  with  gold  to  melt,  Jan,  23.  I  do 
not  speak  with  certainty  to  either  prisoner.  The  man  wore  a 
beard  and  moustache.  He  produced  gold  from  a  handkerchief. 
Small  rings  and  two  lumps,  which  had  been  melted  down.  May 
be  twenty  rings.  A  good  many  pieces.  Such  as  we  get  from 
Barbary.  This  was  about  eleven.  I  saw  it  put  into  the  scales. 
It  was  sent  to  melting  place.  I  left.  Man  gave  the  name  of 
Stephen  Willett. 

Alfred  Clarke,  assistant  to  Browne  and  Company.  A  man 
brought  paper  to  me  with  gold.  Man  thirty-five  years  old,  beard 
and  moustache  light.  I  paid  for  the  gold  which  was  left  in  the 
morning.  It  had  been  assayed  and  weighed.  I  gave  a  cheque  on 
Glyn's  529Z.  13*.  7rf.  (read). 

John  Thompson,  superintendent  of  police.  Battle. — Feb.  23, 1 
went  to  Robert's-bridge.  Received  this  round  piece  of  gold.  The 
mark  *^  M."  was  put  on  some  time  after.  I  went  to  Thomad's  house 
^fter  ten  at  night.  I  called  him  out.  I  said,  ^^  What  have  you  done 
with  the  metal  bought  of  Butcher  ?''  He  said,  •^  I  have  sold  it  to 
my  brother-in-law,  Willett,  of  Hastings.''  I  said,  **Do  you  know  it 
is  reported  to  be  gold  ?"  He  said,  "  I  don't  know.  I  bougiit  it 
4ind  sold  it  for  brass.     I  gave  5s.  6cL  for  it,  and  my  brother-in-law 
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gave  me  the  eanie."    I  said,  ** To  whom  has  he  sold  it?"    He  said,        R»o. 
'' I  don't  think  he  has  sold  it.  I  think  he  has  it  now."  Next  morning  I  xhomas  Ayi>. 
T^ent  to  Willett's,  asked  his  name,  and  if  he  had  a  brother-in-law,      Willktt. 

Silas  Thomas,  at  Mountfield.     He  said,  ^^  Yes."    He  had  a  mous-       

tache.    J  said,  <'  I  am  a  superintendent,  and  have  come  to  ask  if       ]^' 
you  have  not  bought  any  metal."     He  said,  *'  Yes ;  and  I  have  Treagure  trovei. 
disposed  of  it."     He  again  said,  **  I  have  disposed  of  it  more  than 
once."     He  said,  '^  I  bought  it  for  brass,  and  sold  it  for  brass.     I 
gave  6^  a  pound  for  it,  and  sold  it  for  6^."    He  said,  '^  I  ought 
to  know  what  gold  is.*    I  have  been  to  California." 

Cross-examined. — He  wore  a  beard.     I  took  him  then. 

The  prisoners'  counsel  having  addressed  the  jury,  a  verdict  of 
^  Guilty"  was  returned. 

I  discharged  them  on  bail,  to  appear  and  receive  judgment  if 
necessary,  and  reserved  for  the  opinion  of  the  Court  of  Uriminal 
Appeal  two  questions : — 

1.  Whether  the  indictment  and  inquisition,  or  either,  is  suffi- 
cient in  law  ? 

2.  Whether  the  evidence  against  both  prisoners  or  either  was 
sofficient  to  justify  the  verdict. 

(Signed)  C.  Bramwell. 

Denmauy  Q.  C.  (Hance  with  him),  for  the  Crown. — It  is  submit- 
ted that  the  conviction  was  good.  The  points  reserved  were : — 
1.^  Whether  the  indictment  is  good?  2.  Whether  there  is 
evidence  to  go  to  the  jury  ?  The  indictment  alleges  that  the 
prisoners,  "  unlawfully,  wilfully,  and  knowingly,"  concealed  the 
finding  of  the  treasure  from  the  Queen,  and  it  was  contended  at 
the  trial  that  it  was  bad  for  not  averring  that  the  prisonera 
concealed  the  treasure  "fraudulently."  The  prisoners'  counsel 
argued^  that  the  word  "fraudulently"  was  necessary,  on  the 
authority  of  the  following  passage  in  Co.  3rd  Inst.  c.  58: — 
**  Treasure  trove,  is  when  any  gold  or  silver,  in  coin,  plate,  or 
bullion  hath  been  of  ancient  time  hidden,  wheresoever  it  be  found^ 
whereof  no  person  can  prove  any  property,  it  doth  belong  to  the 
Song,  or  to  some  lord  or  other  by  the  King's  grant  or  prescription. 
The  reason  wherefore  it  belongeth  to  the  King  is  a  rule  of  the 
common  law,  that  such  goods  whereof  no  person  can  claim 
property  belong  to  the  Bling,  as  wrecks,  strays,  &c.  ...  It 
appeareth  by  Bracton  and  Glanvil  also,  that  oecuUatio  thesauri 
inventi  fraudulosa  was  such  an  offence  as  was  punished  by  death." 
It  will  be  found,  however,  if  the  authorities  are  carefully 
examined,  that  ^^ fraudulosa^'  in  this  passage  means  nothing  more 
than  the  wilfully  and  knowingly  concealing  the  treasure  trove. 
In  Black.  Com.  295,  treating  of  the  King's  prerogative,  "treasure 
trove "  is  stated  to  be  '*  where  any  money  or  coin,  gold,  silver^ 
plate,  or  bullion,  is  found  hidden  in  the  earth  or  other  private 
place,  the  owner  thereof  being  unknown,  in  which  case  the 
treasure  belongs  to  the  King."  In  Glanv.  lib.  1,  c.  2,  the  worda 
used  are,  "  occuUatio  inventi  thesauri  fraudulosa ;"  and  in  lib.  14^ 
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Reg.        c  2y  it  is  said^  "  A  plea  de  occuUatiane  tnventi  thesauri  frauduloxa 

Thomas  AND  ^8  usually  managed  in  the  manner  above  stated  where  a  certain 

vviLLBTT.     accuser  appears;"  (Beame's  translation,  Lond.  1812,  p.  352.)    In 

Bracton,  lib.  3,  de  Coronfi,  ff.  119,  120  (edit   1569),  the   words 

]^'  are  ^*  JSst  inter  ccetera  gravis  prcMumptio  contra  regem  et  dignitatem 
treasure  trove,  et  coronam  suam  qucB  quidem  est  quasi  crimen  furti  scilicet  occultatio 
thesauri  inventi  fraudulosa  ut  si  quis  accusatus  fuerit  quad  thesaumm 
inveniretf  scilicet  aurum  vel  argentum  vel  aliud  genus  metalli  qtuh 
cunque  loco  cum  super  hoc  apud  bonos  et  graves  fuerit  diffamatus 
per  patriam,  8fc.  ,  ,  ,  Est  autem  thesaurus  qucsdam  depositio 
pecuniae  vel  alterius  metallic  cujvLS  non  extat  modo  memoria  ut  jam 
dominum  non  habeat  et  sic  de  jure  naturali  sit  ejus  qui  inoenerit  ut 
non  alterius  sit^  In  Britton  (edit.  1640)  De  Coroners,  c  1,  the 
word  '^  maliciously  "  and  not  fraudulently  is  used,  "  JSt  volons  que 
come  nule  felonie  ou  mesaventure  soit  avenue  ou  que  tresor  sot  trove 
desouthe  terre  mauvegsement  musceP  The  translation  by  Kelhan 
(edit.  1762),  is  '^It  is  our  pleasure,  as  soon  as  any  felony  or 
misadventure  has  happened,  or  treasure  be  found  designedly 
concealed  under  ground,"  &c.,  that  the  coroner,  as  soon  as 
he  has  notice,  issue  his  precept.  (See  also  Fleta,  p.  61 ;  The 
Mirror,  c.  1,  s.  13;  c.  3,  s.  28,  p.  165;  and  Stat.  4  Edw.  1, 
St  2 ;  Staunforde  Pleas  del  Coron.  (1583),  c  42,  p.  39,  tiu 
*' Treasure  trove;"  Chitty's  Prerog.  (edit  1820),  p.  152;  Hawk 
P,  C.  C.  101,  s.  57.)  The  result  of  the  authorities  is,  that 
*^  fraudulosa "  is  not  the  essential  word  in  the  indictment,  and 
need  not  be  alleged.  The  offence  is  the  knowingly  concealing 
treasure  trove  without  making  it  known  to  the  coroner.  The 
only  precedent  of  an  inquisition  the  Crown  officers  have  dis- 
covered, is  one  drawn  by  Lord  Abinger,  when  Attorney-General, 
of  which  the  inquisition  in  this  case  is  a  copy.  The  indictment 
contains  the  additional  words  *^  unlawfully,  wilfully,  and  know- 
ingly." Secondly,  the  offence  was  proved  as  against  both 
prisoners.  It  is  shown  that  treasure  trove  having  been  found, 
the  prisoners  knew  it,  and  while  it  was  in  their  possession 
concealed  it  from  the  Queen.  [Martin,  B. — ^I  do  not  see  that 
the  evidence  is  so  clear  that  Thomas  did  know  that  what  he  was 
buying  was  gold.]  There  is  evidence  that  he  knew  the  circum- 
stances under  which  the  things  were  found ;  but  not  that  at  the 
moment  of  the  purchase  he  knew  that  they  were  other  than 
brass.  [Martin,  B. — The  evidence  is  that  Butchers  found  the 
metal  which  he  believed  to  be  brass,  and  that  Thomas  bought  it 
of  him  under  the  same  belief,  but  afterwards  discovered  that  it 
was  gold,  and  neglected  to  give  any  information.]  The  police- 
man's evidence  is  important  to  show  that  both  were  knowingly 
concealing  the  finding  of  the  treasure  from  the  Crown. 

Ribton  {amicus  curies)  referred  the  Court  to  Reg.  v.  Fitzsimom 
(4  Cox  Crira.  Cas.  246).  In  that  case  the  Court  of  Criminal 
Appeal  in  Dublin  held  that  it  was  necessary  in  an  indictment  op 
the  31  Geo.  3,  c.  31,  for  driving  away  cattle  under  colour  of  a  civil 
ibill  decree,  to  aver  that  the  party  did  so  fraudulently. 
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Eble,  C.J. — I  am  of  opinion  that  in  this  case  the  conviction         ^^°' 
'waa  good.      It  appears  to  me,  first  of  all,  with  respect  to  the  thomIs  ajib 
form  of  the  indictment,  that  there  is  no  law  which  has  said  that  it     Wilketf. 
is  essential  to  the  validity  of  the  indictment  that  the  concealment        -~ 

«hould  be  charged  to  be  a  fraudulent  concealment.      The  old        * 

authorities   describe   the    offence  to  consist    in    the    *'  occuUatio  Treatwre  trote, 
Jraudulosa  ;"  for  two  or  three  use  the  vfordfratidulosay  and  two  or 
three  more  show  clearly  what  they  mean  by  it,  viz.,  that  the 
^rty  knew  that  he  was  concealing  from  the  King  treasure  trove 
without  any  of  the  excuses  which  it  is  afterwards  said  the  party 
may  bring  forward.     He  may  say,  "  I  hid  it  myself."     He  may 
«ay,  **  My  friend  hid  it  and  I  knew  it  at  the  time,  and  I  always 
intended  to  find  it."    He  may  have  other  causes  which  will  justify 
the  concealment.     We  find  that  the  meaning  of  the  words  *^  occuU 
tatiofraudulosa "  in  the  earlier  writers  was  an  unlawful  conceal- 
vnent,  because  the  offence  is,  that  if  you  know  that  it  is  treasure 
"trove   and    do   conceal  it,    you    are    guilty  of  an  unlawful  act, 
'^  occultafio  fraudulosa,^^  unlawful  concealment.     The  whole  line  of 
authorities,  which  we  are  very  much  obliged  to  Mr.  Denman  for 
:going  through,  satisfies  us  that  it  is  by  no  means  the  essence  of 
the  offence  that  it  should  be  a  fraudulent  concealment.     If  a 
statute  makes  an  offence  and  uses  a  word  by  which  the  defendant 
is  to  be  indicted  under  that  statute,  that  word  must  be  used.     If 
a  statute  gives  a  short  form  of  indictment  and   says  that  the 
-description  of  the  offence  may  be   as   follows,   then   using  that 
short  form  of  indictment,  the  leaving  out  of  the  essential  descrip- 
tion which  is  given  in  that  short  form  loses  the  benefit  of  the 
statute  which  gives  that  form.     Nothing  of  that  sort  applies  to 
the  present  case.      Then  as  to   the   offence  itself,  the  law  is 
perfectly  clear.     At  one  time  this  was  a  branch  of  the  revenue 
to  which  importance  was  attached.     Probably  it  may  have  been, 
after   disturbed  times,   a  source   of   considerable  wealth.      The 
*Queen  has  a  right  to  the  treasure  which  is  concealed,  and  the 
party  who  finds  it  is  bound  not  wilfully  to  hinder  the  finding 
from  coming  to  the  knowledge  of  the  Queen's  officers.     K  he  is 
-guilty  of  a  wilful  act  of  concealment  by  which  he  has  deprived 
the  Queen  of  this  treasure,  that  is  the  offence  which  all  the  law 
writers  have  laid  down,  and  that  is  the  offence  charged  in  this 
indictment.      The   facts   are,   that  a  ploughman   came  upon   a 
quantity  of  gold  ;  that  he  was  a  perfectly  innocent  finder ;    that 
he  believed  it  to  be  brass,  because  he  sold  it  for  brass.     But  the 
^wo  persons  here  indicted,  namely,  Thomas  and  Willett,  knew 
from  the  beginning  that  it  was  gold,  and  knew  where  it  was  found 
from  Butchers  the  finder ;  they  got  from  him  with  a  payment  as  for 
brass  the  gold  which  he  had  so  found ;    they  sold  it  for  its  value 
-as  gold ;   they  continued  to  assert  with  falsehood  that  they  had 
received  only  brass  and  sold  it  for  brass.     To  my  mind  there  is 
very  clear  evidence  that  Thomas  was  informed  by  Butchers  of  the 
'field  where  the  treasure  was  found,  and  the  nature  of  the  article, 
and  Thomas  from  the  beginning  said,  ^*  My  brother-in-law  will 
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i?Eo.        dispose  of  it."     That  brother-in-law  being  WiUett,  was  applied 

^  ^'  to ;  he  said,  *^  I  have  been  in  California  ;  I  know  what  gold  is ;'" 

WirxETT?    ^^^  ^®  ^s  *^®  person  who  takes  this  for  brass ;  he  joins  in  paying 

for  it  as  brass ;  and  is  the  man  who  sells  it  for  gold,  and  has  the 

1863.  benefit  of  the  account  which  is  opened  out  of  the  proceeds. 
Ttetuurt  (rave.  WiGHTMAN,  J. — Agreeing,  as  I  do,  with  the  Lord  Chief 
Justice  in  the  nature  of  the  offence  which  is  charged^  I  should 
not  have  thought  it  necessary  to  say  one  word  upon  the  matter^ 
but  that  I  am  not  satisfied  that  in  this  case  there  was  any 
suflScient  evidence  to  show  that  Willett  knew  of  the  finding  of 
the  treasure.  The  offence  is,  the  concealing  the  finding  of  the 
treasure,  knowing  that  it  had  been  found  under  such  circum- 
stances as  would  make  it  treasure  trove,  and  render  it  necessary 
to  inform  the  Queen  of  it.  But  in  this  case  I  do  not  find  any 
evidence  to  satisfy  me  that  Willett  knew  that  it  was  treasure 
trove,  and  that  it  had  been  found  under  such  circumstances  as 
would  make  it  treasure  trove.  He  seems  to  have  given  a  very 
inade<|uate  price  for  it,  and  if  this  had  been  an  indictment  for 
receiving  stolen  goods,  knowing  them  to  have  been  stolen,  there 
certainly  misht  nave  been  sufiicient  to  warrant  a  conviction* 
But,  as  it  is,  1  confess  that  I  am  not  satisfied  (I  say  no  more  than 
that)  that  there  was  sufficient  evidence  to  warrant  any  verdict  as 
against  Willett.  However,  the  rest  of  the  Court  are  of  opinion 
that  there  was  sufficient  evidence,  and  therefore  it  is  unnecessary 
for  me  to  say  more  than  that  I  do  not  feel  satisfied  that  it 
was  sufficient. 

Williams,  J. — I  am  of  the  same  opinion  as  the  Lord  Chief 
Justice  upon  the  law  and  upon  the  question  whether  there  was 
sufficient  evidence  against  Willett.  I  think  that  it  was  for  the 
jury,  and  I  would  only  say  that  I  think  that,  in  addition  to  the 
direct  evidence  in  the  case,  there  is  a  fact  which  must  not  be  lost 
sight  of,  and  which  would  probably  be  considered  by  the  jury,. 
namely,  the  extraordinary  and  signincant  nature  and  appearance 
of  the  articles. 

Mabtin,  B. — I  am  also  of  the  same  opinion.  I  take  the  offence 
to  be  that  which  is  stated  in  the  passage  read  from  the  Third 
Institute,  that  it  is  a  fraudulent  concealment  of  found  treasure, 
that  treasure  being  gold  or  silver.  The  first  question  is,  is  that 
alleged  in  the  indictment?  And  it  seems  to  me  that,  in  the 
absence  of  any  authority  to  the  contrary,  the  allegation  that  the 
prisoners  unlawfully,  wilfully,  and  knowingly  concealed  the 
finding  amounts  to  that.  If  there  had  been  any  authority  to  the 
effect  that  the  word  "fraudulent"  must  of  necessity  oe  used 
in  the  indictment,  I  would  have  bowed  to  it,  but  the  authority 
cited  by  Mr.  Ribton  by  no  means  goes  to  that  effect.  I  have 
looked  into  the  precedents  in  Chitty  on  Pleading,  and  the  text 
also,  and  I  find  no  case  which  goes  the  length  of  sayins  that, 
when  special  demurrers  existed,  in  an  action  for  false  and  fraudu- 
lent misrepresentation,  the  word  ^'  fraudulent "  must  of  necessity 
be  used,  and  that  it  would  not  be  competent  to  use  equivalent 
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"wordis.    If  that  be  so,  it  seems  to  me  that  the  indictment  is  right.        ^^^^ 
The  next    question    is.   Is  there    evidence    against    these  two  xhomas  a»i> 
prisoners?     Now  the  doubt   which  I  had   onginally,  and  the     wii.lmt. 

reason  why  I  requested  Mr.  Denman  to  read  the  evidence  was,        

that  it  struck  me  that  the  offence  was  committed  upon  the  first  ^^^ 
concealment,  namely,  that  the  first  person  who  arrived  at  the  TVMiure  trovt^ 
knowledge  that  this  article  had  been  found  in  the  manner  in  which 
it  was  found,  and  who  knew  that  it  was  gold,  was  the  guilty 
party ;  and  if  there  had  been  any  guilty  party  anterior  to  the  two 
prisoners,  I  should  have  required  to  have  looked  into  the  autho- 
rities upon  accessories.  But  it  seems  to  me  clear  that  Butcher 
was  an  innocent  agent  in  this  matter,  and  was  not  guilty  of  any 
•crime  at  all,  and  that  the  first  person  who  was  criminally  guilty 
was  Thomas,  he  being  aware  of  the  fact  that  it  was  gold ;  and  I 
own  that  it  seems  to  me  that  the  question  is  not  whether,  if  I  had 
been  a  juryman,  I  should  have  convicted  the  prisoners,  but 
whether  there  was  evidence  to  go  to  the  jury,  and  whether  my 
'brother  Bramwell  was  bound  to  let  the  case  go  to  them ;  and  with- 
ont  saying  that  if  I  had  been  upon  the  jury  I  should  not  have  parti- 
cipated in  the  doubt  of  my  brother  Wightman  and  have  acquitted 
the  man  Willett,  it  seems  to  me  that  the  most  probable  state  of 
Ihin^s  is  that  the  first  prisoner,  Thomas,  bought  this  article 
believing  that  he  had  made  a  good  bargain  of  brass ;  that  he  then 
went  to  his  brother-in-law,  and  that  they  made  sotne  further 
inquiry  about  it,  and  I  should  apprehend  that  the  two  together 
•ascertained  it  to  be  gold  by  going  to  a  goldsmith ;  and  that  being 
■ascertained,  Thomas  sent  Willett  to  London,  and  he  got  the 
money,  and  they  divided  it  between  them.  It  appears  to  me  that 
snch  was  the  transaction,  and  that  there  certainly  was  evidence  to 
fo  to  the  jury,  and  that  we  must  uphold  the  conviction. 

Bramwell,  B. — I  cannot  help  saying  with  very  great  respect 
that  it  appears  to  me  that  there  is  evidence  against  Willett.  He 
says,  ^'  I  bought  it  for  brass  and  sold  it  for  brass.  I  gave  6d.  a 
pound  for  it  and  sold  it  for  6-j^."  That  is  utterly  untrue.  It 
shows  that  he  knows  something  wrong  has  been  done  which  must 
be  concealed ;  and  if  it  had  been  shown  aliunde  that  this  gold  had 
been  stolen,  this  would  prove  guiltv  knowledge.  But  where  you 
show  aliunde  that  another  offence  has  been  committed,  why  does 
not  this  show  guilty  knowledge?  It  seems  to  me  almost  a  matter 
of  demonstration  that  it  does  show  it.  Supposing  that  it  had  been 
a  case  of  stealing,  it  shows  guilty  knowledge  on  the  part  of 
Willett,  and  1  therefore  think  that  there  is  evidence  against  him* 

Qnmctian  affirmed.       , 
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COURT  OF  CRIMINAL  APPEAL. 

November  21,  1863. 

(Before  Erle,  C.J.,  Wightman  and  Williams,  JJ.,. 
Martin,  B.,  and  Keating^  J.) 

Reg.  v.  Israel  HiLLMAN.(a) 

Procuring  poison  or  noxious  thing — Intending  to  he  used^^Abortio» 
—24  *  25   Vict.  c.  100,  s.  59. 

A  person  supplying  a  noxious  drug  to  a  woman  with  the  intent  that  the 
woman  should  take  it  for  the  purpose  of  producing  a  miscarriage^  is 
guilty  of  a  misdemeanor  within  the  24  ^  25  Vict,  c,  100,  s.  59,  although 
the  woman  herself  did  not  intend  to  tahe  it. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Chairman 
of  the  Wiltshire  Quarter  Sessions. 

At  the  Midsummer  Quarter  Sessions  for  the  county  of  Wilts, 
holden  at  Warminster,  in  the  said  county,  on  the  30tn  of  June, 
1863,  Israel  Hillman  was  chained  in  and  by  an  indictment  framed 
under  sect.  59  of  the  24  &  26  Vict.  c.  100,  with  unlawfully  supply- 
ing and  procuring  a  certain  poison  or  noxious  thing  called  sayiD, 
knowing  that  the  same  was  intended  to  be  unlawfully  used  or 
employed  by  one  Sarah  Carrier  to  procure  the  miscarriage  of  the 
said  Sarah  Carrier. 

Upon  the  trial  it  was  contended  by  the  counsel  for  the  defen- 
dant that  there  was  no  case  against  the  defendant  because,  amongst 
other  objections,  it  was  necessary  that  the  defendant  should 
know  that  the  poison  or  noxious  thing  is  intended  to  be  unlaw- 
fully used  or  employed  with  intent  to  procure  the  miscarriage  of 
the  woman,  whereas  it  was  not  so  intended,  except  by  the  defen-^ 
dant  himself,  to  be  used  at  all. 

I  left  the  facts  to  the  jury,  and  they  being  satisfied,  as  the 
evidence  well  warranted,  that  the  case  was  in  other  respects 
proved,  found  in  answer  to  the  questions  of  the  Court,  and  in 
accordance  with  the  evidence,  that  the  prosecutrix  did  not  intend 
to  take  the  substance  in  question,  nor  did  any  other  person,  except 
only  the  defendant  himself,  intend  that  she  should  take  it 

(a)  Reported  bj  Jons  Thoupsok,  Esq.,  Barrister-at-Law. 
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The  jury  then  under  my  direction  found  a  verdict  of  guilty,  ^^' 

and  the  Court  admitted  the  defendant  to  bail  to  appear  at  a  future  hzluian. 

Sessions  to  receive  sentence  (if  necessary),  and  1  now  pray  the  

opinion  of  this  honourable  Court  as  to  whether  or  not  the  inten-  ^^^^ 

tion  of  any  other  person,  besides  the  defendant  himself  that  the  i^oxuma  Miff 

substance  should  be  used  to  procure  a  miscarriage,  is  necessary  to  -^Abortion, 
constitute  the  offence  with  which  the  defendant  was  charged. 

J.  W.  AUDBY, 
Chairman  of  the  Quarter  Sessions. 

T.  fF.  Saunders  for  the  prisoner.— -The  59th  section  enacts  that 
whosoever  shall  supply  or  procure  any  poison  or  other  noxious 
thing  knowing  that  the  same  is  intended  to  be  unlawfully  used 
or  employed  with  intent  to  procure  the  miscarriage  of  any  woman, 
whether  she  be  or  be  not  with  child,  shall  be  guilty  of  a  mis- 
demeanor. This  section  creates  a  new  offence  and  contemplates 
a  case  only  where  the  procurer  and  the  recipient  have  the  same 
intent  Here  it  is  found  that  the  woman  did  not  intend  to  take 
the  poison.  The  present  case  is  not  within  the  section,  and  it  may 
be  ecutis  omissus. 

No  counsel  appeared  for  the  prosecution. 

Erle,  C.  J. — The  question  is,  whether  or  not  the  intention  of 
any  other  person  besides  the  defendant  himself,  that  the  poison 
or  noxious  thing  should  be  used  to  procure  a  miscarriage,  is 
necessary  to  constitute  the  offence  charged  under  the  24  &  25 
Vict  c  100,  s.  59.  We  are  all  of  opinion  that  that  question 
must  be  answered  in  the  negative.  The  statute  is  directed  against 
the  supplying  or  procuring  of  poison  or  noxious  things  for  the 
porpoee  of  procuring  abortion  with  the  intention  that  they  shall 
be  so  employed,  and  knowing  that  it  is  intended  that  they  shall  be 
£0  employed.  The  defendant  knew  what  his  own  intention  was^ 
and  that  was,  that  the  substance  procured  by  him  should  be  em^ 
ployed  with  intent  to  procure  miscarriage.  The  case  is  therefore 
within  the  words  of  the  Act.  We  confine  our  judgment  to  the 
question  submitted  to  us.  The  conviction  will  therefore  be  affirmed. 

The  rest  of  the  Court  concurring, 

Conviction  affirmed. 


2  c  2 
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COURT  OF  CRIMINAL  APPEAL. 

November  14,  1863. 

(Before  Eelb,  C  J.,  Wightman  and  Williams,  JJ.,  Martik 
and  Bbamwell,  BB.) 

Reg.  v.  George  Thallman.  (a) 

Nuisance — Exposure  of  persor^Public  place. 

It  is  sufficient  to  support  an  indictment  for  indecent  expoeure  of  Me 
person,  if  the  act  is  done  in  a  place  where  a  great  many  people  can 
see  it,  aUhough  that  place  is  not  a  highway  ;  as  where  the  eaposure 
took  place  on  the  roof  at  the  back  of  a  house  where  it  could  be  seen 
from  the  back  windows  of  many  neighbouring  houses,  and  was  seen  by 
several  persons  therefrom. 

CASE  reserved  by  the  Deputy  Assistant  Judge  at  the  Middle* 
sex  Sessions. 
The  prisoner  was  tried  before  me  in  the  Second  Court,  at  the 
Middlesex  Sessions,  on  the  25th  of  August  last,  on  an  indictment 
which  charged  that  he  in  a  certain  open  and  public  place,  that  is 
to  say,  on  the  roof  of  the  dwelling-house  of  one  Gr.  H.  Cook, 
situated  in  a  certain  open  and  public  street  called  Albemarle- 
street,  in  the  parish  of  St.  Oeorge,  Hanover-square,  and  near  the 
dwelling-houses  of  divers  of  the  li^e  subjects  of  the  Queen 
situate  in  that  parish,  and  also  in  and  near  the  said  open  and 
public  street  and  common  highway  called  Albemarle-street,  and 
within  the  sight  and  view  of  Elizabeth  Aulsebrook  and  Mary 
Day,  and  of  many  other  of  the  lie^e  subjects  of  the  Queen  there 
residing  and  dwelling,  and  alon^  and  through  the  open  and  public 
street  and  common  highway  there  goin^,  returning,  passing,  and 
repassing,  did  unlawfully,  wilfolly,  publidy,  and  indecently  expose 
his  person  and  private  parts  naked,  and  aid  continue  on  the  roof 
of  the  said  dwelling-house,  and  near  the  dwelling-houses  afore- 
said, &c.,  with  his  person  exposed,  Ac,  for  the  space  of  twen^ 
minutes,  to  the  great  damage  and  common  nuisance  of  the  said 
Elizabeth  Aulsebrook  and  Mary  Day,  and  of  all  other  the  liege 
subjects  of  the  Queen,  then  and  there  being,  and  then  and  there 

(a)  Beportod  by  JoBV  Taonpsoir,  Eiq.,  BanittMHtt-lair. 


CRIMINAL  LAW  CASES. 


389 


residing  and  dwelling,  and  along  and  through  the  open  and  public 
street  and  common  highway  aforesidd  going,  returning,  passing, 
and  repassing,  against  tne  peace,  &c. 

The  prisoner  lived  as  a  servant  at  a  house,  Ko.  4  in  Alber- 
marle-etreet,  Piccadilly,  and  on  the  3l8t  of  July,  while  several 
female  servants  belonging  to  a  club-house  were  going  to  bed, 
about  eleven  at  night,  in  a  room  at  the  back  of  the  house,  No.  11 
in  Stafford-street,  the  prisoner  passed  along  the  roofs  of  the 
houses  and  exposed  himself  on  that  of  Ko.  6,  Albemarle-street, 
which  was  exactly  opposite  the  window  of  the  room  where  the 
females  were.  He  was  almost  entirely  naked,  and  exposed  his 
person. 

They  mentioned  the  circumstance  to  the  other  servants,  but 
were  scarcely  credited. 

On  the  following  night  the  prisoner  again  appeared,  and  exposed 
himself  in  a  most  indecent  manner,  remaining  on  the  roof  for  about 
ten  minutes. 

The  head  waiter  of  the  club  was  sent  for,  and  also  a  policeman, 
both  of  whom  saw  the  exposure,  making,  with  five  females  who 
were  present,  seven  persons  before  whom,  on  this  occasion^  the 
exposure  took  place. 

The  house  out  of  which  the  prisoner  came,  as  well  as  that  from 
which  the  witnesses  saw  him,  were  situated  in  public  streets ;  but 
that  part  of  the  roofs  of  the  different  houses  alon^  which  the 
prisoner  walked  did  not  face  the  public  street,  and  his  acts  could 
not  be  seen  by  persons  passing  along  those  streets,  but  they  could 
be  seen  from  the  back  windows,  not  only  of  houses  in  Albermarle- 
street  and  Stafford-street,  but  also  from  those  of  several  houses  in 
Bond-street 

The  prisoner's  counsel  submitted  that  the  roofs  of  the  houses 
did  not  constitute  a  public  place,  and  that  the  exposure,  in  the 
presence  of  the  different  persons  as  described,  did  not  amount  to 
a  public  exposure  so  as  to  make  the  prisoner  guilty  of  the  common 
law  misdemeanor. 

The  case  was  not  argued  before  me ;  but  it  was  suggested  by 
the  counsel  on  both  sides  that  it  should  be  reserved  for  the 
opinion  of  the  Court  of  Criminal  Appeal,  and  argued  there.  I 
consented  to  that  course,  being  desirous  that  the  point  should  be 
settled  by  competent  authority,  and  I  told  the  jury  that,  in  my 
opinion,  the  place  and  the  exposure  were  sufficiently  public  to 
brinff  the  acts  of  the  prisoner  within  the  law,  if  they  should  be  of 
opimon  that  he  exposed  himself  in  fact  indecently,  wilfully,  and 
intentionally. 

The  jury  found  him  guilty,  and  the  question  for  the  determina- 
tion of  your  Lordships  is,  whether  I  was  right  in  so  ruling.  If  I 
was,  the  verdict  is  to  stand;  otherwise  not 

The  prisoner,  not  being  able  to  find  bail,  is  in  prison,  awaiting 
the  decision  of  your  Lordships. 

Joseph  Payne, 

Deputy  Assistant  Judge. 


Bbo. 

V, 

Tballicah. 
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IndeeerU 
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Indecent 
eaqtoture. 


Best  {Besley  with  him)  for  the  prisoner. — It  is  sabmitted  that 
the  conviction  ought  to  be  quashed.  The  evidence  did  sot 
support  the  averment  in*  the  indictment  that  the  exposure  occurred 
'^  in  a  certain  open  and  public  place."  This  is  an  indictment  at 
common  law,  and  the  place  where  the  exposure  is  made  must  be 
such  as  the  public  have  access  to.  Here  the  place  was  not  visible 
to  any  one  passing  alons  the  streets.  Ia  Sedlet/s  case  (1  Sid.  168), 
the  exposure  was  in  a  oalcony  in  Covent  Grarden,  in  sight  and 
view  ofpersons  passing  along  the  street.  In  Reg.  v,  fFebb(^  Cox 
Crim*  Gas.  183;  1  Den.  338),  an  exposure  to  one  person  in  a 
passage  of  a  public-house  leading  to  the  public  parlour  was  held 
insufficient.  And  so  an  urinal  in  a  public  market  has  been  held 
not  to  be  a  public  place :  {Reg^  v.  Orchard,  3  Cox  Crim.  Cas. 
248.)  The  exposure  must  be  a  public  nuisance  to  render  it 
indictable. 

Erle,  C.J. — We  are  all  clearly  of  opinion  that  in  order  to 
be  liable  to  an  indictment  for  indecently  exposing  the  person,  it 
is  not  necessary  that  the  man  should  stand  and  expose  his  person 
in  a  public  highway.  If  it  is  in  a  place  where  a  number  of  the 
Queen's  subjects  can  and  do  see  the  exposure^  that  is  sufficient 

The  rest  of  the  Court  concurring. 

Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL, 
November  14,  1863. 

t(Bcfore  Erle^  C.J.,  Wightman  and  Williams,  JJ.,  Maetin 
and  Bbamwell  BB.) 

Reg.  V,  RiNALDL  (a) 

J'orgery—'Photographxc  impression  on  glass-^Note  of  foreign  country. 

The  making  on  a  glass  plate  a  positive  impression  of- an  undertaking  for 
the  payment  of  money  by  a  foreign  state,  by  means  of  photography^ 
without  lawful  authority  or  excuse,  is  a  felony  within  the  24  4*  26  Vict, 
c.  98,  s.  19. 

CASE  stated  by  Keating,  J.  for  the  opinion  of  this  Court. 
Peter  Rinaldi  was  tried  before  me  at  the  last  August 
Sesdon  of  the  Central  Criminal  Court,  upon  an  indictment  framed 
upon  the  statute  24  &  25  Yict.  c.98,  s.  19,  which  charged  that  he 
did  feloniously,  &c.,  *^  make  upon  a  certain  plate,  to  wit,  a  plate  of 
glass,"  &c,  an  Austrian  note  for  the  payment  of  one  gulden. 

The  indictment,  which  was  to  be  considered  a  part  of  the  case, 
contained  fourteen  counts. 
The  first  was  as  follows : — 

Central  Criminal  Court,)  The  jurors  for  our  Sovereign  Lady  the  Queen 
to  wit.  )  upon  their  oath  present  that  in  a  certain  foreign 

state,  that  is  to  say,  the  empire  of  Austria,  for  a  long  time  previous  to  the 
commission  of  the  felony  and  offence  hereinafter  charged,  and  at  the 
time  when  the  said  felony  and  offence  was  committed,  and  since,  hitherto 
and  up  to  the  present  time,  divers  undertakings  for  the  payment  of 
&oney  of  the  said  foreign  state,  that  is  to  say,  the  said  empire  of  Austria, 
were  made,  issued,  negotiated  and  circulated,  and  were  lawfully  current 
in  the  said  foreign  state,  and  that  the  said  undertakings  for  the  payment 
ef  money  were,  and  each  of  them  respectively  was,  during  all  the  time 
aforesaid,  made,  issued,  negotiated  and  circulated,  and  were  current 
«8  aforesaid,  for  payment  of  a  certain  amount  of  foreign  money,  that 

(a)  Reported  bj  JoHir  Thoxpsosi,  Esq.,  Bcnister-at-Law. 
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is  to  saj,  for  payment  of  one  piece  of  coin  called  a  gulden,  of  the  cut- 
rencj  of  the  said  foreign  state,  to  wit,  the  empire  of  Austria,  the  said 
piece  of  coin  being  lawfully  current  in  the  said  foreign  state,  and  being, 
during  all  the  time  aforesaid,  of  great  value,  to  wit,  each  gulden  being  of 
the  value  of  two  shillings  in  English  money,  and  each  of  the  said  under- 
takings for  the  pa3rment  of  money  being  for  the  payment  of  one  gulden. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  Peter  Rinaldi,  late  of  the  city  of  London,  labourer,  well  knowing, 
the  premises,  and  whilst  the  said  undertakings  were  so  as  aforesaid  law- 
fully current  in  the  said  foreign  state,  to  wit,  the  empire  of  Austria  as 
aforesaid,  to  wit,  on  the  23rd  day  of  June,  a.d.  1863,  in  the  city  of 
London,  and  within  the  jurisdiction  of  the  Central  Criminal  Court, 
wilfully  and  feloniously  and  without  the  authority  of  the  said  foreign 
state,  and  without  lawful  authority  and  without  lawful  excuse,  did  make- 
upon  a  certain  plate,  to  wit,  a  plate  of  glass,  an  undertaking  for  pay- 
ment of  money,  to  wit,  for  payment  of  one  gulden,  purporting  to  be  one 
of  the  said  undertakings  for  payment  of  money  of  the  foreign  state 
aforesaid,  to  wit,  the  said  empire  of  Austria,  so  made,  issued,  negotiated 
and  circulated,  and  lawfully  current  in  the  said  foreign  state,  as  aforesaid 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Sovereign  Lady  the  Queen,  her  crown  and 
dignity. 


It  was  proved  that  the  prisoner  employed  a  photographer  to 
counterfeit  Austrian  bank  notes,  ^his  directions  being  to  take 
the  impression  of  the  note  on  glass  by  means  of  the  photographic 
process,  and  then  get  it  engraved  on  metal  or  wood,  so  as  after- 
wards to  strike  off  the  notes  when  the  proper  bank-note  paper 
could  be  procured  from  the  Continent.  The  photo^pher  accord- 
ingly took  off  on  a  glass  plate  a  ^^  positive"  impression  of  the  note 
and  showed  it  to  the  prisoner^  who  was  apprehended  whilst 
approving  of  the  impression  and  giving  further  directions  with 
respect  to  it*  It  appears  that  the  process  of  photography  consists 
in  exposing  to  the  light  a  plate  of  glass  properly  prepared  with 
collodion^  with  the  note  opposite,  by  which  means  the  shadow  or 
impression  of  the  note  is  produced  upon  the  glass.  This  impres- 
sion is  called  a  "  positive,^  and  by  converting  it  into  a  *'  negative,"* 
which  is  easily  done,  notes  can  either  be  printed  by  photography  to 
any  extent  on  properly  prepared  sensitive  paper,  or  may  be  engraved 
from,  as  directed  to  be  done  by  the  prisoner;  but  the  impression 
of  the  note  could  not  be  printed  or  engraved  until  the  positive- 
was  converted  into  a  negative.  The  impression  was  described  by 
the  witness  as  a  mere  shadow  on  the  surface  of  the  glass,  and  easily- 
washed  off  until  fixed ;  and  it  was  found  necessary  to  varnish  the 
impression  taken  in  order  to  fix  it  for  production  at  the  triaL 

The  counsel  for  the  prisoner  objected  that  no  offence  was  proved, 
that  the  statute  did  not  contemplate  the  use  of  photograpny,  but 
an  ^'  engraving  or  making,"  by  cutting  into  the  surface  of  some 
material  for  the  purpose  of  taking  impressions  therefrom,  that 
producing  an  evanescent  shadow  of  the  note  upon  glass,  though 
intended  to  be  subsequently  used  for  the  purpose  of -engraving,. 


CBIBflKAL  LAW  CASES;  393 

was  not  within  the  statute^  and  that  the  engraving  of  the  note,  ^^' 

which  was  ultimately  contemplated  and  directed  by  the  prisoner,  BnrALDii 

never  was  made.  

I  thought  the  case  within  the  statute,  and  so  directed  the  jury,  ^^^' 

who  found  the  nrisoner  guilty,  and  I  respited  the  judgment  for  f<n^by 

the  opinion  of  the  Court  of  Criminal  Appeal.  photogrcgphy^ 

H.  S.  Keating. 

Metcalfe  for  the^  prisoner. — The  procuring  of  the  copy  of  the 
note  to  be  photographed  in  the  **  positive,"  was  not  engraving 
or  making  an  undertaking  for  payment  of  money  within  the 
meaning  of  sect  19  of  24  &  25  Vict  c.  98,  which  enacts  that 
*'  whosoever,  without  lawful  authority,  or  excuse  (the  proof  whereof 
shall  lie  on  the  party  accused),  shall  engrave,  or  in  anywise  make 
upon  any  plate  whatsoever^  or  upon  any  wood,  stone  or  other 
material,  any  bill  of  exchange,  promissory  note,  undertaking,  or 
order  for  payment  of  money  or  any  part  of  any  bill  of  ex- 
change, promissory  note,  undertaking,  or  order  for  payment  of 
money,  in  whatsoever  language  the  same  may  be  expressed, 
and  whether  the  same  shall  or  shall  not  be,  or  be  intended 
to  be  under  seal,  purporting  to  be  the  bill,  note,  undertaking 
or  order,  or  part  of  the  bill,  note,  undertaking,  or  order 
of  any  foreign  prince  or  state,  or  of  any  minister  or  ofBcer 
in  the  service  of  any  foreign  prince  or  state,  or  of  any  body 
corporate,  or  body  of  the  like  nature  constituted  or  recognised  by 
an^  forei^  prince  or  state,  or  of  any  person  or  company  of  persons 
resident  m  any  country  not  under  the  dominion  of  Her  Majesty, 
or  shall  use  or  knowinglv  have  in  his  custody  or  possession,  any 
plate,  stone,  wood,  or  other  material  upon  which  any  such  foreign 
bill,  note,  undertaking  or  order,  or  any  part  thereof,  shall  be 
engraved  or  made,  or  shall  knowingly  offer,  utter,  dispose  of  or 
put  off,  or  have  in  his  custodv  or  possession,  any  paper  upon 
which  any  part  of  such  foreign  bill,  note,  undertf^n^  or  order  shall 
be  made  or  printed  shall  be  guilty  of  felony."  This  was  a  mere 
shadow  on  glass,  which  had  to  be  varnished  in  order  to  preserve  it 
for  the  sake  of  its  being  used  as  evidence  in  the  case.  It  required 
another  process  to  be  gone  through  before  it  could  be  converted 
into  an  **  engraving"  or  **  making."  No  doubt  what  was  done  was 
an  element  in  the  process ;  but  from  a  '^  positive"  impression  you 
could  not  engrave  a  copy  of  the  undertaking.  It  might  have  been 
an  overt  act,  showing  tnat  the  prisoner  intended  to  engrave,  but  it 
was  not  complete  so  as  to  come  within  this  section.  Oambert  v. 
Ball  (32  L.J.  166,  C.  P.),  which  decided  that  photographic  copies 
of  an  engraving  were  within  the  Copyright  Acts,  has  no  applica- 
tion to  this  case. 

Poland,  for  the  prosecution,  was  not  called  upon. 

Erle,  C.  J. — I  am  of  opinion  that  this  conviction  was  right. 
(His  Lordship  then  read  the  language  of  the  section.)  The 
prisoner  clearly  made  on  a  plate  of  glass  an  undertaking  for  tho^ 
payment  of  money.    An  undertaking  for  the  payment  of  money 
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lies  in  a  certain  form  of  words.     The  process  adopted  in  taking  off 
on  a  plate  the  positive  impression  of  the  note^  is  to  put  on  the 

Elate  the  exact  words  more  perfectly  than  could  have  been  done 
efore  the  discovery  of  photography.  The  object  of  the  statute 
upon  which  this  indictment  is  founded  is  to  prevent  the  counter- 
feiting of  foreign  securities.  Leaving  out  of  consideration  the 
question  of  intent,  this  is  a  copying  of  an  undertaking  for  the 
payment  of  money ;  and  the  prisoner  does  that  without  authority 
or  excuse.  And  I  am  of  opinion  that  the  case  is  within  the  words, 
as  it  is  clearly  within  the  intention  of  the  statute.  It  has  been 
pressed  upon  us  that  this  photographic  impression  was  merely  a 
preliminary  process,  and  in  an  evanescent  form.  But  the  statute 
may  apply  to  any  stage  of  the  process,  and  though  this  photo- 
graphic copy  was  in  the  first  stage  only,  and  in  the  evanescent 
form,  the  prisoner  was  clearly  guilty  of  the  offence  of  forgery 
within  the  statute. 


The  rest  of  the  Court  concurring. 


Conviction  affirmedL 
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COURT  OP  CRIMINAL  APPEAL. 

November  21,  1863. 

{Before  Eble,  C. J.,  Wightman,  J.,  Williams,  J., 
Mabtin,  B.,  and  Keating,  J.) 

Reg.  v.  William  White  Watts,  (a) 

DepasiHons — Mode  of  taking — Irregularity — 11  ^  12  Vict  c.  42,  s.  17. 

A  note  of  the  evidence  before  the  committing  magistrate^  consisting  of 
the  witnessed  names  and  the  heads  of  what  each  could  provcy  was 
taken  in  the  open  Court.  Then  the  prisoner  and  the  witnesses  were 
taken  into  a  roomy  and  another  clerk  examined  the  witnesses  from 
the  note^  in  the  absence  of  the  magistrate^  and  there  wrote  down  the 
answers^  and  the  witnesses  then  signed  the  papery  and  the  prisoner  was 
not  asked  if  he  would  then  cross-examine  the  witnesses ;  but  he  did 
cross-examine  them  by  his  attorney  in  Court,  The  prisoner  and 
witnesses  were  then  again  taken  into  the  Court  before  the  magistrate 
and  the  depositions  read  over  to  them ;  the  magistrate  then* asked  the 
prisoncTj  in  the  usual  way,  what  he  had  to  say^  and  signed  the  depo- 
sitions. 

Heldy  that  a  deposition  so  taken  was  irregular  and  inadmissible  in  evidence 
at  the  trial. 

CASE  reserved  for  the  opinion  of  this  Court  at  the  Liverpool 
Borouf^h  Sessions:— 

The  prisoner  was  tried  before  me  at  a  Court  of  Quarter 
Sessions  of  the  Peace  holden  in  and  for  the  borough  of  Liverpool, 
on  the  25th  of  May,  1863;  he  was  indicted  for  larceny  from  his 
master. 

It  was  proved  that  one  of  the  witnesses  examined  before  the 
committing  magistrate  was  unable  to  attend  the  trial  as  a  witness 
by  reason  of  illness. 

It  was  then  proposed  on  behalf  of  the  prosecution  to  put  in 
evidence  his  deposition  taken  before  the  committing  magistrate^ 
and  for  this  purpose  a  witness  was  called  who  proved  that  the 
-deposition  was  taken  in  accordance  with  the  invariable  and  long- 

(«}  RepottMl  bj  JoBH  Thompson,  Esq.,  Barristsr-at-Lsw. 
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Reg.        established   practice  of  the  Magistrate's  Court;   that  when  the 
Watts,      prisoner  was  before  the  magistrate^  he  was    defended    by   an 

attorney^  who  had  a  full  opportunity  of  cross-examining^  and  did 

1863.  cross-examine  the  witnesses ;  that  a  note  of  the  evidence  given 
DeponHan^^  before  the  committing  magistrate,  consisting  of  the  names  of  the 
Emdenoe.  witnesscB  and  the  heads  of  what  each  could  prove,  was  taken  by  a 
clerk  to  the  magistrates ;  that  afterwards  the  prisoner  and  the 
witnesses  were  taken  into  a  room,  and  that  there  another  clerk, 
who  had  not  been  present  at  the  examination  before  the  magis-^ 
trates,  examined  the  witnesses  from  the  aforesaid  note  in  the 
absence  of  the  magistrate,  and  there  wrote  down  the  answers, 
and  that  the  witnesses  then  signed  the  paper  so  written  by  the 
said  last-mentioned  clerk;  that  the  prisoner's  attorney  was  not 
there,  though  he  mi^ht  have  been  if  he  had  liked,  and  that  the 
prisoner  was  not  aSced  if  he  would  then  cross-examine  the 
witnesses,  and  did  not  cross-examine  them. 

That  afterwards  the  prisoner  and  the  witnesses  were  again 
taken  before  the  magistrate,  and  the  evidence  so  taken  and 
written '  down  by  the  clerk  in  the  room,  in  the  absence  of  the 
magistrate,  was  read  over  to  them ;  that  the  prisoner  was  not  then 
asked  if  he  would  cross-examine  the  witnesses ;  that  his  attorney 
was  not  there,  though  he  might  have  been  if  he  had  liked ;  that 
the  magistrate  then  cautioned  the  prisoner,  who  then  signed  his- 
own  statement,  and  the  magistrate  then  signed  the  papers  so 
written  as  last  aforesaid ;  that  one  of  the  depositions  oontamed  in 
the  said  last-mentioned  paper  was  the  deposition  tendered  in 
evidence  before  me. 

It  was  objected  on  behalf  of  the  prisoner  that  such  deposition  was 
not  taken  in  accordance  with  11  &  12  Vict.  c.  42,  s.  17,  and  was 
therefore  inadmissible ;  and  the  following  authorities  were  cited : 
Beff.  V.  AmoU  (8  C.  &  P.  622) ;  Re^.  v.  Johnson  (2  C.  &  K  394): 
Beg.  V.  Christopher  (1  Den.  C.  0.  536;  4  Cox  Crim.  Cas.  76); 
Caudle  v.  Seymour  (1  Q.  B.  889). 

I  admitted  the  deposition,  and  the  prisoner  was  convicted ;  but 
having  doubts  as  to  its  admissibility,  I  granted  this  case  for  the 
opinion  of  your  Lordships,  whether  the  said  deposition  so  taken 
was  properly  admitted. 

I  respited  judgment  and  the  prisoner  was  admitted  to  bail. 

Leofbic  Temple, 
Assistant  Barrister  to  the  Becorder  of  Liverpool, 

27th  May,  1863. 

Littler,  for  the  prisoner. — The  depositions  were  inadmissible. 
They  were  not  taken  in  accordance  with  11  &  12  Vict  c.  42, «.  17. 
The  legislation  in  respect  of  the  deposition  of  witnesses  is  narrated 
in  2  Buss,  on  Crimes,  889.  In  1  Taylor  on  Evidence,  s&  452 
et  seq.,  referring  to  Reg.  v.  Potter  (7  C.  &  P.  650) ;  and  Reg.  v. 
T^omae  {lb.  817),  it  is  stated  that  it  was  the  intention  of  the  Act 
that  the  magistrate  should  be  present  when  the  depositions  of  the 
witnesses  are  taken.     [Martin,  B. — ^The  question  is  whether  this 
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depoBition  was  taken  in  compliance  with  the  Act]  It  is  not 
stated  in  the  case,  but  it  is  the  practice  at  Liverpool  for  several 
clerks  to  be  employed  at  the  same  time  in  taking  the  depositions 
of  witnesses  in  different  cases  when  the  magistrate  is  not  present. 
The  clerk  may  add  or  omit  questions*  Virtually  he  exercises  the 
power  intended  to  be  exercised  by  the  magistrate.  [Maetin,  B. 
— ^My  brother  Willes  mentioned  to  me  that  the  same  objection  as 
that  taken  here  was  made  before  him  at  Liverpool,  and  that  he 
understood  that  it  was  the  universal  practice.  I  nave  always  been 
surprised  at  the  great  difference  in  the  length  of  the  cross-examin- 
ation of  witnesses  when  before  justices  and  before  judges,  but  I 
can  now  understand  how  it  is  that  in  the  former  case  the  cross- 
examination  extends  only  to  a  line  or  two.]  In  the  schedule  to 
II  &  12  Vict.  c.  42,  the  depositions  are  stated  to  be  '^  taken 
and  sworn  before  me,"  t.  e.^  before  the  magistrate.  The 
evidence  which  was  taken  before  the  magistrate  is  not  returned, 
and  that  which  was  not  taken  before  him  is  returned.  In 
Christopker^s  case  a  magistrate's  clerk  at  his  own  office  drew  up 
depositions  from  minutes  taken  before  a  magistrate  and  questions 
asked  by  him,  and  it  was  held  that  a  witness  in  cross-examination 
might  be  asked  what  he  had  then  said  to  the  madstrate's  clerk 
without  putting  in  the  depositions  which  had  been  anerwards  read 
over  in  the  presence  of  the  prisoner  and  witnessed  before  the 
magistrate.  The  reasoning  also  in  Caudle  v.  Seymour  (1  Q.  B. 
889),  applies. 

Jamesy  Q.  C,  for  the  prosecution,  said  that  he  appeared  to  hear 
the  judgment  of  the   Court,  and  not  to  argue  in  support  of  the 

Prevailing  practice.  The  prosecutors  were  desirous  that  the 
!ourt  should  lay  down  a  rule  for  the  guidance  of  the  magistrates 
of  Liverpool  on  future  occasions.  His  own  mind  was  opposed  to 
the  practice,  and  he  would  not  argue  in  support  of  what  he  did 
not  approve.  If  the  Court  did  not  sanction  the  practice  the 
Corporation  would  put  themselves  in  position  to  have  further 
assistance  for  the  discharge  of  the  magisterial  duties.  The  learned 
Assistant-Barrister  was  of  opinion  that  the  depositions  were 
inadmissible,  but  reserved  the  case  in  order  that  the  question 
might  be  raised  and  settled.  No  blame  attached  to  the  magis- 
trates. [WiGHTMAN,  J. — The  officer  of  this  Court  informs  us 
that  the  practice  in  London  and  the  Metropolitan  Police  Courts 
is  to  take  the  depositions  in  the  presence  of  the  magistrate. 
Mabtin,  B. — I  do  not  think  it  would  be  considered  essential  for 
the  magistrate  himself  to  write  down  the  answers.] 

Erl£,  C.J. — I  think  that  the  depositions  were  inadmissible, 
not  having  been  properly  taken.  The  statute  requires  the  depo- 
sitions to  DC  taken  down  in  writing  in  presence  of  the  magistrate 
and  of  the  prisoner,  and  that  the  prisoner  shall  be  at  liberty  to 
cross-examine  the  witnesses  in  the  presence  of  the  magistrates.  In 
this  case  those  requirements  have  not  been  complied  with.  It  is 
not  our  province  to  la^  down  any  regulations  as  to  the  particular 
way  in  which  depomtions  should  be  taken,  but  to  decide  the 
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Hbo.  question  before  us,   and  all  that   we   now  6aj  is^   that  these  * 

Watm.  depositions  were  improperly  taken.    The  conviction  therefore  will 

*  be  quashed. 

ises.  The  rest  of  the  Court  concurring, 


Conviction  quashed. 


COURT  OF  CRIMINAL  APPEAL. 

November  21,  1863. 

(Before  Eble,  C. J.,  Wightman,  and  Williams,  JJ.,  Martin,  B^ 
and-  Keating,  J.) 

Reg.  v.  G.  H.  Bren.  (a) 

Embezzlement — Clerk  or  servant^-^Friendly  Society — Committeeman, 

Two  friendly  societies  appointed  a  committee^  of  which  the  defendant 
was  a  member y  to  conduct  an  excursion  ;  the  committee  employed  the 
defendant  and  several  others  to  sell  tickets.  It  was  his  duty  to  pay 
over  the  money  so  received  (which  was  to  belong  to  the  two  societies)  to 
a  person  appointed  by  the  committee^  but  he  received  no  remuneration 
for  his  services : 

JSeldy  that  he  was  a  joint  owner  of  the  money ^  and  not  a  clerk  or  servant 
within  the  24  4r  25  Vict.  c.  96,  s.  68,  liable  to  be  indicted  for 
embezzlement, 

THIS  case  was  reserved  for  the  opinion  of  this  Court,  by  the 
Deputy -Recorder  of  Reading  at  tne  Borough  Sessions. 

George  Holgate  Bren  was  charged  that  he,  beiog  employed  as 
servant  to  D.  L.  (naming  the  other  members  of  the  committee), 
did  whilst  he  was  so  employed  receive  and  take  into  his  possession 
24^.  for  and  in  the  name  and  on  the  account  of  the  said  1).  L«,  &c., 
his  masters,  and  the  said  money  did  fraudulently  and  feloniously 
embezzle. 

The  persons  above-named,  with  the  said  George  Holgate  Bren, 
were  a  committee  formed  irom  the  members  of  two  friendly 

(a)  Bepcrtad  by  Jomr  Tbomfsor,  Esq^  Banister-ftt-Law. 
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societies^  called  the  Excelsior  and  the  Soyal  Berkshire  Lodges,  for       ^|^^' 
the  purpose  of  conducting  an  excursion  by  the  South- Eastern       buLn. 
Sailwaj.  ^  

The  said  conunittee  nominated  certain  persons  to  sell  tickets,        ^j^^ 
entitling  the  bearers  to  share  in  the  excursion,  and  issued  to  them  jEmbezzUmeftF\ 
the  tickets  for  sale.    The  tickets  and  the  monejr  produced  by  the    —Chrior 
sale  of  them  belonged  to  the  two  friendly  societies ;  each  lodge     '^<'""'- 
being  entitled  in  proportion  to  the  number  of  its  members.    The 
duty  of  the  persons  appointed  to  sell  tickets  was  to  pay  over  the 
mone^  received  from  the  sale  of  them  to  a  person  appointed  by  the 
committee  to  receive  it  for  the  use  of  the  societies.    They  received 
no  remuneration  for  their  seirices. 

The  said  George  Holgate  Bren  was  a  member  of  the  Boyal 
Berkshire  Lodge,  and  one  of  the  persons  nominated  by  the  com- 
mittee to  sell  tickets.  A  certain  number  of  tickets  were  issued  to 
him  for  sale,  which  he  sold,  and  instead  of  paying  over  the  money 
to  the  persons  appointed  by  the  committee  he  fraudulently  appro- 
priated it. 

The  case  was  tried  before  me,  acting  as  Deputy  to  the  Recorder 
for  the  Borough  of  Beading,  on  Tuesday,  the  27th  Oct. 

The  jury  found  that  the  siud  George  Holgate  Bren  was  em* 
ployed  by  the  committee ;  that  while  so  employed  he  received 
the  money  mentioned  in  the  indictment  in  the  name  and  on 
the  account  of  the  committee,  and  fraudulently  converted  it  to 
his  use. 

Whereupon  I  directed  a  verdict  of  guilty,  subject  to  the  opinion 
of  this  Court,  whether  he  was  employed  "for  the  purpose,  or  in 
the  capacity  of  a  clerk  or  servant,"  within  the  meaning  of  the  68th 
section  of  24  &  25  VicL  c.  96,  and  whether  being  a  member  of  the 
committee  and  of  one  of  the  societies,  and  thus  a  joint  owner  of 
the  tickets,  and  the  money  produced  by  the  sale  of  them,  he  could 
be  lawfully  convicted. 

Judgment  has  been  postponed,  and  the  prisoner  discharged  on 
recognizance  of  bail  to  appear  and  receive  judgment 

Beading,  Oct.  29,  1863.  T.  Bros. 

Paier  for  the  defendant. — The  conviction  cannot  be  sustained. 
The  defendant  was  a  mere  trustee,  and  was  not  employed  as  a 
clerk,  or  in  the  capacity  of  a  clerk.  He  received  no  remunera- 
tion, and  was  not  under  the  control  of  any  one.  In  Reg.  v.  May 
(1  L.  &  C.  13 ;  8  Cox  Crim.  Oas.  421),  a  person  who  was  to 
be  allowed  commission  on  all  business  that  he  did  for  the  prose- 
cutors, and  who  was  to  account  to  them  for  any  money  he  might 
receive,  immediately  on  the  receipt  of  it,  was  held  not  to  be  a 
clerk  or  servant  within  the  7  &  8  Geo.  4,  c.  29,  s.  47.  In  that 
case,  Cockbum,  C.  J.,  said,  that  the  relation  of  clerk  or  servant 
implied  control.     Here  the  defendant  was  subject  to  none. 

Martin,  B. — The  prisoner  was  more  like  a  managing  partner 
than  anything  else. 

Harington  for  the  prosecution. — Although  the  defendant  was  a 
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Rbo.        member  of  the  committee  and  jointly  interested  in  the  fund,  jet 

Bren.       according  to  Reg.  v.  Proud  (9  Cox  Crim.  Cas.  22),  and  Beg.  v. 

— 1 '      Burgess  (9  Cox  Crim.  Cas.  302),  he  was  liable  to  be  convicted  for 

^s^-       the  embezzlement. 

iEmbezzicmenL      Maetin,  B.— In  Proud^s  casc  the  prisoner  was  a  paid  secretary, 

^  Clerk  or    and,  as  such,  under  a  contract   to  receive  and  pay  over  the 

servant      money,  and  until^he  had  paid  it  over  he  held  it  on  behalf  of  his 

employers. 

Harington, — In  Burgesis  case  the  prisoner  was  a  member  of  the 
society,  and  was  held  Uable  to  be  convicted  of  larceny  for  taking 
money  belonging  to  the  societv. 

Mabtik,  B. — A  shareholder  in  a  joint-stock  bank  has  no 
interest  in  the  money  in  the  bank,  only  in  the  net  profits. 

Eble,  C.J. — We  are  all  of  opinion  that  the  conviction  cannot 
be  sustained.  The  defendant  was  a  member  of  the  committee, 
and  60  a  joint  owner  of  the  money.  And  we  think  that  he  was 
not  chargeable  as  a  clerk  or  servant,  and  so  not  liable  upon  this 
indictment; 

Mabtut,  B. — I  also  think  that  the  defendant  was  neither  a 
clerk  or  servant,  nor  employed  in  the  capacity  of  a  derk  or 
servant. 

The  rest  of  the  Court  concurring, 

Conviction  quashed* 
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«OUET  OF  QUEEN'S  BENCH, 

June  8  imd  9/1863. 

Beg.  v.  John  Bea.  (a) 

Criminal  information — Plea  of  jtutification  to  counts  for  toords 
$poken — Setting  aside  plea  on  motion-^Stat  6  §•  7  Vtct.  c.  96. 

The  Court  refused  to  set  aside  en  motien  a  plea  of  justification  pledded 
to  counts  of  a  criminal  itformation  for  words  spoken  of  and  to  a 
person  actinff  magtsterialhfy  leaving  the  party  to  demur  if  he  thought 
ft. 

THIS  was  a  motion  on  behalf  of  the  proBecntor  to  have  the 
special  plea  filed  by  the  defendant  to  counts  1  to  13  of  the 
criminal  information  taken  off  the  file.  The  case  was  one  of  a 
xsriminal  information.  The  iBformation  contained  nineteen  counts. 
The  first  eight  counts  were  for  words  spoken  to  and  of  the 
prosecutor  in  the  execution  of  his  office  of  Mayor  of  Belfast 
while  presiding  at  a  meeting  of  the  town  coundl^  and  with  intent 
to  bring  the  prosecutor  into  contempt  in  the  execution  of  bis 
office,  and  to  bring  his  office  into  contempt ;  the  ninth,  tenths 
eleventh,  and  twelfUi  for  words  spoken  with  the  same  intent  of  the 
prosecutor  while  acting  in  the  execution  of  the  duties  of  his 
office:  the  thirteenth,  fourteenth,  fifteenth)  and  sixteenth  for 
words  spoken  of  the  prosecutor  while  presiding  as  mayor,  with 
intent  to  insult  him  in  the  ^esecuBon  of  the  duties  of  his  office, 
and  to  provoke  him  to  a  breadii  of  the  peace;  and  the 
seventeenth,  eighteenth,  and  nineteenth  for  composing  and 
publishing  a  libel  of  the  prosecutor  as  mayor,  and  of  and  con- 
cerning mm  in  the  execution  of  the  duties  of  his  office.  The 
traverser  pleaded,  1st, — To  the  whole  information  ''not  guilty." 
2nd,— To  counts  1  to  13  a  justification,  that  the  words  spoken 
were  true,  that  it  was  for  the  public  benefit  that  they  should  be 
«poken,  and  that  it  was  the  duty  of  tiie  traverser  as  a  town 

(a)  Weaniiidtbtodtol%iJWbftJMi(fi>r«teportorai28caie. 
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*Eo.       councillor  of  Belfast,  to  speak  them.    3rd, — To  the  eighteenthy. 
ji^A,       nineteenth,  and  twentieth  counts  (a),  that  the  matters  <^mposed  and 

published  were  true,  that  it  was  for  the  public  benefit  that  they 

1863.       Bhould  be  composed  and  published,  and  that  it  was  the  duty  of 
Criminal     ^^0  traverser  as  such  town  councillor  to  compose  and  publish 
infnmuawn —  them. 

Is^u^!^  .%,  Q.C.  (with  him  Brewster,  Q.C.,  Harrison^  Q-C,  and  Bruce\ 
^ea,'^  for  the  prosecutor.  The  pleas  which  we  complain  of  are  bad* 
Lord  Campbell's  Act,  6  &  7  Vict,  a  96,  does  not  apply  in  this^ 
case.  [Hayes,  J. — Is  there  any  purisdiction  in  this  Court  to  set  aside 
on  motion  pleas  as  embarrassing,  or  false,  or  sham  in  crimmal 
cases  ?  It  was  considered  a  bold  measure  to  give  that  power  in 
civil  matters;  and  I  do  not  remember  any  case  of  setting  aside  or 
striking  out  pleas  in  criminal  cases.]  There  can  be  no  difficulty  as  to^ 
jurisdiction  if  you  consider  this  plea  an  abuse.  Then,  too,  the 
traverser  is  an  attorney,  an  officer  of  the  court.  Suppose,  before 
the  statute  of  Anne  ^vins  liberty  to  plead  double  in  civil  cases,  a 
party  had  taken  on  himseLT  in  a  civil  case  to  plead  double,  would 
not  the  Court  have  set  the  second  plea  aside?  Then  these  pleas  are 
badly  pleaded.  The  Act  of  Parliament  requires  a  plea  of  justifi- 
cation in  a  criminal  case  to  be  pleaded  exactly  as  in  civil  cases : 
(Hayes's  Crim.  Law,  754 ;  stat.  6  &  7  Vict  c  96,  s.  6 ;  Balmatmo  y» 
Thompson^  8  Sc  34.)  In  mandamus  cases,  if  an  improper  plea  is* 
filed,  a  motion  may  be  made  to  take  it  off  the  file :  (Tapping  oi^ 
Mandamus,  386.) 

M^Donoghy  Q.C.  and  M^ Malum  for  the  traverser. — The  analogy 
of  defences  in  civil  cases  does  not  apply.  They  are  the  subject  of 
specific  rules ;  and  before  those  rules  were  made  even  sham  pleas 
would  not  have  been  taken  off  the  file:  {Smith  v.  Bachwellj. 
4  Bing.  512;  Merrington  v.  Beckett,  2  B.  &  Cr.  81 ;  La  Forest 
V.  Langafiy  4  Dowl.  642 ;  Hovrigan  v.  0^  Grady y  13  Ir.  Law  Rep. 
230.)  Hayes's  Crim.  Law,  p.  754,  has  no  bearing  on  this  point 
The  cases  cited  in  Tapping  on  Mandamus  are  in  our  favour.  If 
the  plea  is  defective  the  prosecutor  should  demur :  (1  Chitty  Cr. 
Law,  477,  2nd  edit;  Rex  v.  Sutton,  Ist  Wms.  Sand.  273.) 
The  application  is  not  warranted  by  authority,  nor  sanctioned  by 
principle  or  reason.  The  counts  of  the  information  to  which  the 
plea  is  pleaded  are  bad :  ( Archbold  Cr.  Law,  10th  edit.  c.  13 ; 
Reg.  V.  Langley^  6  Mod.  125 ;  Rex  v.  The  Duke  of  Marlborough, 
New  Sessions  C!ases,  195^  s.  c  5  Q.  B.  958 ;  Ex  parte  Chapman, 
4  Ad.  &  Ell.  773.)  If  they  demur  to  our  plea  we  can  fkll  back 
on  their  bad  counts.  Lord  Campbell's  Act  does  apply  to  cases  of 
oral  slander:  {Bayleu  v.  Laurence,  U  Ad.  &  EII.  921 ;  Nixon  v. 
Hardy,  8  Ir.  (J.  L.  Kep.  452 ;  stat  32  Geo.  3,  c.  60.) 

Brewster,  Q.C.,  in  reply.  Before  the  statute  6  &  7  Vict.  c.  96, 
no  one  could  plead  a  justification  to  an  information  of  this  kind  at 
all ;  and  since  the  statute  there  is  no  precedent  of  a  plea  having 
been  pleaded  that  the  words  charged  as  spoken  were  true.    That 

(a)  Stc'iSL  plea. 
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being  so  a  statute  was  passed ;  and  if  that  statute  applied  to  the  ^^' 

case  of  words  spoken,  a  question  might  arise  whether  in  this  case  |^ 

they  were  entitled  to  plead  such  a  plea ;  and  that  involves  two  — 1 

considerations;  1st,  is  this  an  information  for  words  spoken?  and  1^63. 

2ndl7,  if  it  is,  is  that  a  case  within  the  statute  ?  I  say  that  this  is  (>^^; 

an  information  for  obstructing  a  magistrate  in  the  execution  of  his  ntformation^ 

doty.    [Lbfroy,  C.  J. — ^Let  it  be  ever  so  clear  that  the  statute  does  ^t«ii/Sco<»t>»— 

not  apply,  are  we  to  decide  that  upon  a  summary  motion  of  this  ^^^'^Ll'** 
kind,  there  being  no  appeal  from  our  decision,  or  should  not  the 
question  be  brought  on  by  demurrer?    O'Bbien,  J. — K  the  case 
is  BO  clear  that  the  plea  is  bad,  you  will  get  judgment   on 
demurrer.} 

Motion  refused,  but  without  costs. 


irelanH. 

Westmeath  Summeb  Assizes,  1863. 

(Before  the  Lord  Chief  Baron.) 

Beo.  v.  Bodkin,  (a) 

Evidence — Statement  by  prisoner. 

Answer  by  prisoner^  after  his  arrest^  to  a  question  asked  by  police  con- 
stable inadmissible. 

WIL,  a  police  constable,  arrested  the  prisoner,  and  having 
•  given  the  usual  and  proper  caution,  proceeded  to  search 
his  house ;  having  found  the  prisoner's  coat,  which  was  wet  from 
washing,  the  constable  asked  the  prisoner  why  he  had  washed  his 
coat? 

Battersby,  Q.C.,  for  the  prosecution,  proposed  to  give  in 
evidence  the  prisoner's  answer  to  this  question. 

Curran  and  Molhy,  for  the  prisoner,  objected. 

The  Chief  Baron  ruled  that  the  answer  could  not  be  given  in 
evidence,  and  said  that  where  a  constable  arrests  a  party  he  ought 
to  abstain  from  asking  questions ;  he  ought  to  leave  that  duty  to 
the  magistrate,  who  alone  has  the  power  to  reduce  to  writing 
what  is  said  by  the  prisoner. 

(o)  Reported  1>7Cok«taiitikb  Molloy,  Esq.,  Barrister-it-Law.— (From  the  /tmA  Juritt^ 
bj  permisiioD). 

2  D  2 
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Webtmeath  Suhmbb  Assizes,  1863. 

(Before  the  Lord  Chief  Baron.) 

Beg.  12.  Bodkin,  {a) 

Practice — Counsel. 

-Counsel  Is  not  to  state  in  his  address  to  jury  statements  made  by  prisoner 

after  his  arrest, 

BATTEBSBY,  Q.C.,  in  his  opening  address  for  the  prosecu- 
tion, was  about  to  state  to  the  jury  the  particulars  of  certain 
statements  which  the  prisoner  had  made  to  police  constables  and  a 
magistrate  after  his  arrest 

Curran  and  Molhy^  for  the  prisoner,  objected,  and  said  it  had 
always  been  held  not  proper  for  counsel  to  state  to  the  jury  in  his 
opemng  address  admissions  made  by  the  prisoner,  inasmuch  as 
they  are  frequently  afterwards  rejected  as  inadmissible. 

The  Chief  Baron  said  that  in  the  course  of  his  experience  as 
Crown  prosecutor  he  had  never  known  such  statements  to  be 
introduced  into  the  addresses  of  counsel  opening  the  case  for  the 
Crown ;  and  that  even  if  it  were  necessary  now  to  create  a  prece- 
dent, he  would  make  one»  and  rule  tkat  they  should  not  be  stated. 

(a)  B«port«d  by  GontrAirniiB  Mollot,  Esq.,  Barrister^at-Law.— CFrom  the  RiA  Jmritt, 

hy  permitwion). 
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COURT  OP  CRIMINAL  APPEAL. 

November  22,  1862,  and  November  24,  1863. 

(Before  Pollock,  C.B.,  Wightman  and  Williams,  JJ., 
Channell,  B.,  and  Mbllob,  J.) 

Reg.  v.  Samuel  Sxaknabd.  (a) 

Brotltel'^keepinff'-^Landlord^^fFeekl^  tenants* 

The  landlord  was  indicted  for  keeping  and  maini€tining^  m  thejh^couni, 
a  common  bawdt/^housef  and^  in  the  seeond,  a  disorderly  house.  It  vfos 
proved  thai  the  house  was  letoutin  apartments  to  young  women  by  dis* 
tmd  takings  as  weekly  tenants,  but  the  landlord  did  not  occupy  any  pari^ 
nor  keep  the  key,  nor  reserve  to  himself  any  right  of  entry.  The  tenants 
oecvpied  the  house  €U  a  brothel  and  so  €U  to  cause  it  to  be  a  scandal  to 
the  neighbourhood.  The  onfy  profit  the  landlord  derived  was  an 
increaeed  reitt.  Complaints  were  made  to  the  landlord,  and  he  weU 
knew  the  uses  to  which  the  apartments  were  applied  by  his  tenants,  but 
he  took  no  steps  to  remove  the  lodgers  : 

Beld,  upon  these  facts,  thai  the  landlord  did  not  **  keep  or  maintain^ 
a  bawdy-house  or  a  disorderly  house. 

CASE   reserved  by  Cookbum,  C.J.,  for  the  opinion  of  tbia 
Court 
Samuel  Stannard  was  tried  before  roe  at  the  last  Assizes  for  tfai^ 
county  of  Suffolk,  upon  the  following  indictments: — 

Suffolk,  )  The  jurors  for  our  Lady  the  Qaeen,  upon  their  oath  present, 
to  wit. )  that  Samuel  Stannard,  on  the  first  day  of  January,  in  the 
year  of  our  Lord  One  thousand  eight  hundred  and  fifty-nine,  and  on 
divers  other  days  and  times  between  that  day  and  the  day  of  taking  this 
inquisition,  at  the  parish  of  St  Mary  Key,  in  the  borough  of  Ipswich,  in 
the  county  aforesaid,  unlawfully  did  keep  and  maintain  a  certain  common 
bawdy-house,  and  in  the  said  house,  for  the  lucre  and  gain  of  him  the  said 
Samuel  Stannard,  certain  persons,  as  well  men  as  women,  of  evil  name 
and  fame,  then  and  there,  and  on  the  said  other  days  and  times,  there 
unlawfulfyand  wilfully  did  cause  and  procure  to  frequent  and  come  together 
the  said  men  and  women  and  whores  in  the  said  house  of  the  said  Samuel 
% 

(a)  BepoHad  \ij  Joua  Teoimov,  Eiq.,  Buziiter-at-LAW. 
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Stannard,  at  unlawful  (imes,  as  well  in  the  night  as  in  the  daj,  then  and 
there  and  on  the  said  other  days  and  times  there  to  be  and  remain 
drinking,  tippling,  whoring  and  otherwise  misbehaving  themselves,  un- 
lawfully and  wilfully  did  permit,  and  yet  doth  permit,  to  the  great 
damage  and  common  nuisance  of  all  the  liege  subjects  of  our  said  Lady 
the  Queen  there  inhabiting,  being,  residing  and  passing,  to  the  evH 
example  of  all  others  in  the  like  case  offending,  and  against  the  peace 
of  our  said  Lady  the  Queen,  Her  Grown  and  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  the  said  Samuel  Stannard,  to  wit  on  the  said  first  day  of  January, 
in  the  year  aforesaid,  and  on  the  said  other  days  and  times  aforesaid,  at 
the  said  parish  of  St.  Mary  Key,  in  the  borough  aforesaid,  in  the  county 
aforesaid,  unlawfully  did  keep  and  maintain  a  certain  common  ill- 
governed  and  disorderly  house,  and  in  the  said  last-mentioned  house,  for  the 
lucre  and  gain  of  him  the  said  Samuel  Stannard,  certain  persons,  as  well 
men  and  women,  of  evil  name  and  fame,  and  of  dishonest  conversation, 
then  and  there  and  on  the  said  other  days  and  times,  there  unlawfully 
and  wilfully  did  cause  and  procure  to  frequent  and  come  together,  and 
the  said  men  and  women,  in  the  said  house  of  him  the  said  Samuel 
Stannard,  at  unlawful  times,  as  well  in  the  night  as  in  the  day,  then  and 
there  and  on  the  said  other  days  and  times,  there  to  be  and  remain 
drinking,  tippling,  whoring  and  otherwise  misbehaving  themselves,  un- 
lawfully and  wilfully  did  permit,  to  the  great  damage  and  common 
nuisance  of  all  the  liege  subjects  of  our  Lady  the  Queen  there  inhabiting^ 
being,  residing  and  passing,  to  the  evil  example  of  all  others  in  the 
like  case  ofiending,  and  against  the  peace  of  our  said  Lady  the  Queen, 
Her  Crown  and  dignity. 

The  facts  proved  were  as  follows: — 

The  house  in  question  was  inhabited  entirely  by  women^  who 
lived  by  prostitution  openly  carried  on,  and  whose  conduct  was 
often  riotQus  and  grossly  indecent^  so  as  to  be  a  scandal  and  offence 
to  the  neighbourhood. 

The  defendant  was  the  owner  of  the  house,  but  he  occupied  no 
part  of  it^  neither  did  he  keep  the  key,  or  reserve  to  himself  any 
right  of  entry.  The  apartments  throughout  the  bouse  were  let  to 
weekly  tenants,  who  occupied  separately  under  distinct  takings, 
each  lodger  having  her  own  room,  her  own  key,  and  a  door  open- 
ing either  into  the  street  or  into  a  passage  communicating  with 
the  street. 

The  defendant  had  nothing  whatever  to  do  with  the  manage- 
ment of  the  house  (if  indeed  a  house  thus  divided  into  distinct  and 
separate  holdings  could  be  said  to  be  managed  as  a  house)  or  of 
any  part  of  it. 

He  received  no  share  of  the  earnings  of  the  women,  nor  did  he 
derive  any  benefit  therefrom,  except  so  far  as  he  may  be  said  to 
have  done  so  incidentally  from  their  ability  to  pay  their  rent  being 
thereby  increased. 

He  had  no  control  over  the  tenants,  except  such  as  might  arise 
indirectly  from  his  power  as  landlord  to  determine  the  tenancy 
from  one  week  to  another.  He  only  went  to  the  house  to  collect 
the  weekly  rent  from  the  different  lodgers,  or  when  being  pressed 
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by  the  complaiDts  of  the  neighbours,  he  went  (as  sometimes  hap-       ^'^' 
pened)  to  endeayour  to  prevail  on  the  inmates  to  be  more  orderly    gTAs5uw>. 
in  their  behaviour.  

On  the  other  hand,  it  was  abundantly  clear  that  he  perfectly       ^^^ 
well  knew  the  use  to  which  the  apartments  were  applied  by  the  saw^w 
several  lodgers,  and  that  he  let  the  apartments  with  a  full  know**      keepiog. 
ledffe  that  they  would  be  applied  to  the  purposes  of  prostitution 
and  with  a  perfect  assent  on  his  part  to  their  being  so  applied. 

A  question  presented  itself  whether^  under  these  circumstances, 
the  defendant  could  be  considered  as  having  ^'  kept "  the  house  in 
the  legal  sense  of  that  term. 

Entertaining  serious  doubt  how  far  the  indictment  could,  on 
the  state  of  facts  I  have  stated,  be  supported,  I  thought  it  best, 
on  the  whole,  to  direct  a  verdict  of  Guilty,  reserving  the  case  for 
the  consideration  of  this  Court. 

COCKBUBN. 

"No  counsel  appeared  for  the  prisoner. 

November  22,  IS62.— Metcalfe  ( Orridffe  with  him),  for  the 
prosecution. — It  is  submitted  that  the  conviction  was  right.  The 
25  Geo.  3,  c.  36,  s.  8,  defines  who  shall  be  deemed  to  be  the 
keeper  of  a  bawdy-house,  **  And  whereas  by  reason  of  the  many 
subtle  and  crafty  contrivances  of  persons  keeping  bawdy-houses, 
•gaming-houses,  and  other  disorderly  hoases,  it  is  difficult  to  prove 
who  is  the  real  owner  or  keeper  thereof,  by  which  means  many 
notorious  offenders  have  escaped  punishment,  be  it  enacted,  that 
any  person  who  shall  at  any  time  hereafter  appear,  act,  or  behave 
him  or  herself  as  master  or  mistress,  or  as  the  person  having  the 
care,  government,  or  management  of  any  bawdy-house,  gaming- 
house, or  other  disorderly  house,  shall  be  deemed  and  taken  to  be 
the  keeper  thereof,  and  shall  be  liable  to  be  prosecuted  and 
punished  as  such,  notwithstanding  he  or  she  shall  not  in  (act  be 
the  real  owner  or  keeper  thereof.  [Pollock,  C.B.— What  did 
the  landlord  do  here  as  master  or  mistress?]  He  let  it  out 
to  young  women,  and  so  made  himself  responsible  for  the 
nuisance.  The  depositing  of  naptha  in  large  quantities  in  a 
warehouse  has  been  held  to  be  indictable  as  a  nuisance :  (Reff.  v. 
lAster,  7  Cox  Orim.  Cas.  342.)  So,  in  Reg.  v.  Moore  (3 
B.  &  Ad«  184),  the  defendant  was  held  indictable  for  keeping 
a  pigeon  shooting-ground,  and  thereby  causing  persons  to 
come  upon  the  highway  adjoining  with  guns  to  shoot  the  stray 
pigeons.  So,  here,  the  landlord  may  be  said  to  bring  these  young 
women  together,  knowing  their  way  of  life  and  to  what  uses  in  all 
nrobability  the  apartments  will  be  applied.  [Pollock,  C.  B. — 
sio  doubt  the  lodgers  were  each  liable  for  keeping  a  bawdy-house 
{PiertofCs  case,  2  liord  Baym.  1197)4  but  in  what  sense  does  the 
landlord  keep  the  house  so  as  to  make  him  liable?]  He  knew 
the  uses  to  which  the  house  was  to  be  applied,  and  so  was  an 
accessory  before  the  iact ;  and  under  24  &  25  Vict  c.  94,  s.  8, 
was  liable  to  be  indicted  as  a  principal  offender.     He  had  the 
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power  of  determiniDg  the  tenancies^  and  neglectiiig  to  do  so  wa9 
aiding  and  abetting  the  lodgers  in  so  using  the  house.  In  Sex  «; 
Pedlet/  (1  A.  &  E.  822),  it  was  held  that  the  landlord  of  premises 
let  out  on  short  tenancies  was  liable  for  a  nuisance  aridng  during 
the  tenancy,  that  being  the  consequence  of  the  nature  of  the 
erection*  So  h^e^  the  nuisance  arises  from  letting  the  rooms  to 
these  young  women  with  full  knowledge  of  their  way  of  life.  In 
Thompson  v^  Gibson  (7  M.  &  W«^456),  the  defendants  were  held 
liable  for  continuing  a  nuisance  from  a  building  ereeted  under 
their  Bupeiintendence,  although  they  had  no  right  to  enter  upon 
the  land  to  remove  it.  The  cases  of  Bex  v.  Medley  (6  G.  &  P» 
292),  and  JBtcA  t.  Basterfield  {4t  C.  B.  783),  were  also  referred  to. 

Cur,  adv.  vuU. 

No  counsel  appeared  for  the  prisoner. 

November  24,  1863.— PoLLOCK,  C.B. — In  this  case  the  facts 
were,  that  the  prisoner,  being  owner  of  a  house,,  had  let  out  the 
whole  of  it  in  different  apartments  to  young  women  whose  habits 
were  not  of  the  most  moral  kind«  The  prisoner  retained  no  part 
of  the  house,  and  had  no  control  over  any  part  of  it  whatever., 
No  doubt  the  persons  to  whom  it  was  let,  and  who  used  it  for 
immoral  purposes,  were  themselves  indictable.  The  prisoner, 
however,  was  indicted  for  keeping  a  disorderly  house,  and  we  are 
of  opinion  that,  whatever  other  offence  he  may  have  been  guilty 
of,  he  was  not  guilty  of  the  crime  of  keeping  a  disorderly  house. 
He  did  not  keep  the  house,  nor  was-  any  part  of  it  kept  by  him* 
He  had  no  right  to  let  any  one  in  or  rerase  admission  to  any  one 
during  the  tenancy.  We  are,,  therefore,  of  opinion  that  the  house 
ivas  not  kept  by  him,  and  that  the  eonviction  ought  to  be  quashed*. 

Comnction  (puLshed^ 
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CENTRAL  CBIMINAL  COURT. 

January  7,  1863. 
(Before  Mr.  Justice  Blacxbubk.) 
RECk  V.  Bbewsb  and  Othebs.  (a) 

Ilvidenee^Praciice^DqHmium. 

The  depoiUum  of  the  vntneu  tteu  placed  m  hu  hande  hy  prwmer^M 
Caunni^  and  he  woe  asked  tf,  €^Ur  looking  jai  itf  he  adhered  io  an 
annoerjuet  given. 

Heldy  that  Me  dqaoeUion  could  not  be  $o  used  unless  it  was  formalfy' 
made  the  prisonef's  evidence. 

THE  prisoners  were  indicted  for  feloniouslj  forging  and 
uttering  a  52.  note,  purporting  to  bo  a  note  <u  the  Groyemor 
and  the  Companj  of  tne  Bank  of  England^  with  intent  to 
defraud 

Sir  FUzrog  Kelfy,  Q.G.,  BooUl,  Q.C.,  Hardinge  Giffardy  and 
MatAews  for  the  prosecution. 

BaUanUne,  Seijtj  D.  D.  Eeane,  and  JF*.  H*  Lewis  for  the 
prisoner  Brewer. 

Greorge  SmithrOBO  of  the  witnesses  for  the  prosecution^  was 
cross-examined  bj  Ballantine^  Serjt.,  and  during  the  cross- 
examination — 

BaUantinet  Ser|t.y  to  the  witness : — ^^  Is  this  your  signature  7^ 
(handing  up  the  deposition  of  the  witness  taken  before  ue  magis- 
trate.) 

Answer. — This  is  my  signature. 

Ballantiney  Serjt — I  now  propose  to  put  the  deposition  inUk 
the  witness's  hands,  and  that  he  should  read  it  through,  and, 
having  done  so,  I  propose  to  ask  him  if  he  adheres  to  an  answer 
he  has  just  given. 

Sir  Fitzrog  KeJlg. — I  object  to  such  a  course.  The  witness  has 
stated  a  circumstance  that  occurred,  and  it  is  sought  to  refresh  his 
memory  by  putting  into  his  hands  a  memorandum  or  document 
not  made  at  the  time.  The  deposition  is  evidence  as  to  what  he 
has  said  at  another  time,  and,  if  used,  must  be  formally  put  in  as 
the  prisoner's  evidence. 

(a)  Beporttd  bj  Bobkbt  Obiudoi,  Eaq.,  B«nJftefHit-Uw. 
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BaHanti7ief  Serjt. — I  do  not  intend  him  to  use  it  for  the  purpose 
of  refreshing  his  memory.  It  may  be  he  has  said  one  tmn^  to- 
day and  another  formerly,  and,  if  so,  I  would  ask  him  if  he 
adheres  to  what  he  has  said  to  day.  In  Bex  v.  Edwards  (8  Gar. 
&  Payne,  26),  *Mt  was  proposed  on  the  part  of  the  prisoner  to 

1)ut  the  depositions  into  the  hands  of- a  witness,  and  desire  him  to 
ook  at  his  own,  and  refresh  his  memory  by  it,  and  then  to  ask 
him  whether,  after  having  so  done,  he  would  adhere  to  the  state- 
ment he  had  just  made;"  and  the  Judges  presiding,  Littledaleand 
Coleridge,  JJ.,  allowed  it  to  be  done. 

Sir  Fitzroy  Kelly. — That  was  shortly  rfter  the  passing  of  the 
'^  Prisoner's  Counsel  Act,"  and  before  the  Judges  had  met  to 
consider  the  rules.  A  similar  question  was  raised  in  R^.  v.  Fori 
(2  Den.  C.  C.  245),  and  Lord  Campbell,  C.J.,  said,  the  proper 
course  was  to  read  the  deposition  at  the  trial,  and  then  to  cross- 
examine  upon  it,  or  to  put  it  in  afterwards  as  the  evidence  for  the 
party  so  putting  it  in. 

Blackburn,  J. — If  the  deposition  be  used  for  the  prisoner  it 
must  be  put  in  in  the  regular  way. 

BaUamtiTUy  Swjt. — I  will  not  press  the  point  any  further. 

Not  GuUty. 


NoTK. —  In  R^,  V.  Fond,  Alderson,  B.,  said — "  The  contrary  conrse  might  open  the 
door  to  a  very  tricky  practice.  For  instance,  suppose  the  witness  to  have  made  predsely  the 
same  statement  in  Court  with  that  contained  in  his  deposition,  and  the  counsel  to  pat  the 
deposition  into  his  hand,  and  to  ask  him  whether  he  still  persisted  in  the  statement  which  he 
had  just  made  in  Court ;  and  the  witness  to  do  so :  in  that  case  the  jury  wonld  natnrsl^ 
conclude  that  the  statement  and  the  deposition  materially  differed,  and,  unless  the  deposition 
wasTead  in  Court,  they  would  remain  under  that  false  impression,  and  give  their  verdict 
under  a  complete  misconception  of  the  facts.'*  The  rest  of  the  Court,  Piatt,  B.,  Coleridge,  sod 
Talfourd,  JJ.,  concurred. 
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NORTHERN  CIRCUIT. 
Liverpool  Wikter  Assizes. 

December  9,  1863. 
(Before  Mr.  Justice  Willes.) 

Reg,  v.  Moonet.  (a) 

Evidence — DeposUwtu  before  Coroner. 

Depoiiiwns  taken  before  the  Coroner  of  a  witness  too  ill  to  attend  may  he 
sent  before  the  Grand  Jury. 

THE  prisoner  was  charged  with  manslaughter  of  her  daughter's 
illegitimate  infant  child  on  a  Coroner's  inquisition.  No 
depositions  had  been  tnken  before  a  magistrate,  but  the  coroner 
had  duly  transmitted  the  depositions  taken  before  him. 

Preston^  for  the  prosecution,  applied  to  the  Court  for  permission 
to  send  the  depositions  of  a  witness  who  was  examined  before 
the  coroner,  but  who  was  now  too  ill  to  attend  and  give  evidence^ 
to  be  laid  before  the  grand  jury. 

Willed,  J.,  said,  that  depositions  taken  before  a  coroner  were 
not  governed  by  the  stat.  11  &  12  Vict.  c.  42,  s.  17,  and  that 
therefore  he  must  consider  how  the  question  stood  at  Common 
Law. 

Preston  quoted  Reg.  v.  Hazell  (8  Cox.  Crim.  Cas.  443). 

Willes,  J.,  took  time  to  consider. 

On  the  following  Monday  his  Lordship  caused  the  prisoner 
to  be  placed  at  the  bar,  and  told  her  of  the  application  which  had 
been  made,  and  asked  her  if  she  had  any  objection  to  her  trial 
being  postponed. 

The  prisoner  said  she  had. 

Willes,  J.,  said,  that  under  the  circumstances  he  would 
allow  the  depositions  to  be  read  before  the  grand  jury,  and 
if  she  should  be  tried  and  convicted  he  would  consult 
Williams,  J.,  who  was  trying  causes,  and  if  necessary  he  would 

(a)  Beported  by  R.  D.  M.  Littlib,  Esq.,  Banitter-at-Law. 
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State  a  case  for  the  Court  of  Grown  Cases  Reserved,  as  it  was 
yerj  desirable  that  the  point  should  be  settled,  and  that  if  all 
depositions  before  coroners  were  as  well  taken  as  these  were» 
there  could  be  practically  no  objection  to  admitting  them,  if  it 
were  legal  to  do  so. 

The  depontiant  were  accordinghf  sent  befarp 
the  Grand  Jury,  who,  however,  cut  the  bitt^ 


COURT  OF  QUEEN'S  BENCH. 
January  16,  1864. 

(Before  Cocebubn,   C.J.,  Crompton,  Blaokbubit^  and. 
Mbllob,  JJ.) 

R£G.  V.  Hague,  (a) 

Personation  of  Voters — Inducing  another  to  personate^^Munieipal 
election — Evidence-^Conviction, 

The  ojfence  of  inducing  another  to  personate  a  voter  at  a  muniapd 
election  under  22  VicL  c.  35,  s,  9,  is  complete  upon  the  perscnator 
tendering  the  voting  paper^  although^  on  being  asked  if  he  is  the  penten 
whose  name  is  signA  to  the  voting  paper,  he  ans%Ders  **No,^  and  the 
vote  is  accordingly  refected. 

A  conviction  for  such  offence  need  not  set  out  the  facts  constituting  the 
offence. 

CASE  stated  by  the  Quarter  Sessions  of  the  West  Riding  of 
Yorkshire,  upon  an  appeal,  wherein  a  conviction  by  Justiceft 
of  one  Thomas  Hague,  under  sect.  9  of  22  Vict.  c.  35,  for  indiKSi^ 
one  James  Fogle  to  personate  a  yoter  at  an  election  of  town 
councillors,  was  affirmed. 


(«)  Reported  by  John  Tromfson  Esq.,  Barrister^ftt-Law. 
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^  On  the  6th  Nov.  1862,  Thomas  Ha^e  was  summarily  con-        **»■ 
yicted^  under  22  Vict  c.  35,  s.  9,  for  unlawfully  and  knowingly      haoot. 

inducing  one  James  Foffle  to  personate  one  George  Bamford,  then       

being  a  burgess  of  the  borough  of  Sheffield,  then  entitled  to  vote       1W4. 
at  the  election  of  councillors  for  St  Philip's  Ward,  in  the  said  ji^,^«Krtft»o/ 
Itorough, .  on  the  1st  Nov.  1862,  as  by  the  annexed  conviction      apoier. 
appears. 

^y  the  9th  section  of  the  said  Act  it  is  enacted  that  if,  pending 
^oy  election  of  councillors,  any  person  slmll  personate,  or  induce 
any  other  person  to  personate,  anv  person  entitled  to  vote  at  such 
election,  or  whose  name  is  on  the  burgess-roll  then  in  force,  or 
fideelv  assume  to  act  in  the  name  or  on  behalf  of  any  person  so 
entitled  to  vote,  &c,  he  shall  be  liable  to  be  convicted  and 
punished  as  therein  mentioned. 

On  the  Ist  Nov.  1862,  pending  the  annual  election  of  council- 
lors, the  said  Thomas  Hague  gave  a  nomination  jpaper  (a  copy  of 
which  is  annexed),  signed  by  one  George  Bamford,  to  the  said 
James  Fogle,  at  a  public-house  in  Sheffield,  and  asked  him  to  take 
it  to  the  schoolroom,  Bowling-green-street,  to  vote.  Fogle  looked 
at  the  paper,  and  said  it  was  not  his  name  that  was  on  it  Hague 
told  him  to  vote  for  Wood  and  Trickett,  and  said  he  was  to  take 
the  paper  and  put  it  down  before  a  gentleman  he  would  see  sit- 
ting, and  that  they  would  not  say  anything  to  him.  Fogle  asked 
Haffue  if  he  would  get  into  any  trouble ;  to  which  Hague  said, 
''  Oh  no ;  there  was  one  man  voted  eight  times  in  an  hour  at  the 
previous  election."  James  Fogle  after  this  took  the  said  nomina- 
tion-paper to  the  said  schoolroom  and  put  it  into  the  hands  of  one 
John  George  Robson,  the  presi^ng  officer  there  for  the  reception 
of  votes  for  the  said  ward.  The  said  John  Geotge  Bobeon  there- 
upon, being  so  required,  asked  the  said  James  Fo^le  the  following 
question:  ^^  Are  you  the  person  whose  name  is  signed  as  Gecrj^ 
BamfcMrd  to  the  voting-paper  now  delivered  in  by  you  ?"  To  this 
question  the  said  James  Fogle  answered  *'  No." 

The  name  of  George  Bamford  was  at  the  time  on  the  bui^ess- 
roU  then  in  force.  The  voting-paper  was  not  filed,  nor  was  the 
vote  of  George  Bamfi>rd  recorded  in  the  said  election  in  cdnse- 
ouence  of  the  paper  bcin^  so  handed  to  the  said  John  G^oq^ 
fiobeon  by  the  said  James  Fogle. 

Against  this  summary  conviction  the  said  Thomas  Hague 
appealed  to  the  Court  of  Quarter  Sessions  holden  for  the  West 
BM&ng  of  Yorkshure,  at  Sheffield,  on  the  9th  Jan.  1863 ;  and  at 
the  hearing  of  the  said  app^  contended  that,  on  the  above^etttted 
facts,  the  offence  within  the  meaning  of  the  s^  statute  whereof 
he  had  been  convicted,  had  not  been  committed  by  him,  inasmuch 
lis  Fogle  did  not  actually  vote,  nor  was  the  vote  of  George  Bam- 
ford recorded  at  the  said  election,  nor  had  Fogle  represented  him- 
self to  be  the  person  whose  name  was  on  the  votin^paper  as 
entitled  to  vote,  nor  had  the  said  cSeuce  been  duly  and  BUffioien% 
set  forth,  as  no  particular  act  of  indndng  bad  been  sf^ecified  in  the 
MDvietien. 
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^^-  The  said  Court  of  Quarter  Sessions  confirmed  the  conviction 

Uagub.      subject  to  a  case  for  the  decision  of  the  Court  of  Queen's  Bench, 

'      whether  the  said  Thomas  Hague  had,  under  the  above  facts,  com- 

^^'       mitted  the  alleged  offence,  within  the  meaning  of  the  said  statute, 
s^^rBonaium  of  ^^  inducing  Jamcs  Fogle  to  personate  the  said  George  Baniford 
a  wfter.      pending  the  said  election,  and  whether  the  offence  of  inducing  was 
dulj  and  sufficiently  set  forth  in  and  by  the  said  conviction. 

If  the  Court  of  Queen's  Bench  are  of  opinion  either  that  the 
said  Thomas  Hague  did  not  commit  the  offence  within  the  mean- 
ing of  the  said  statue  of  which  he  is  convicted,  or  that  such  offence 
is  insufficiently  set  forth  in  the  said  conviction  for  the  reason 
aforesaid,  then  the  decision  of  the  said  Court  of  Quarter  Sessions, 
confirming  the  said  conviction,  and  the  said  conviction,  are  to  be 
quashed ;  but  if  the  Court  of  Queen's  Bench  are  of  opinion  that 
tne  said  Thomas  Hague  did  commit  the  offence  within  the  mean* 
in^  of  the  said  statute  of  which  he  was  convicted,  and  that  the 
said  offence  of  inducing  James  Fogle  to  personate  the  said  George 
Bamford  is  duly  and  sufficiently  set  forth  in  the  said  conviction, 
then  the  said  decision  of  the  Court  of  Quarter  Sessions,  and  the 
said  conviction,  are  to  be  confirmed. 
The  conviction  was  as  follows : — 

"  Borough  of  Sheffield  in  the  West  Biding  of  Yorkshire,  to  wit» 
— Be  it  remembered  that  on  the  5th  day  of  Nov.  1862,  at  the 
parish  of  Sheffield  in  the  borough  of  Sheffield,  in  the  West  Bidmg 
of  the  county  of  York,  Thomas  Hague,  of  the  parish  and  borough 
aforesaid,  in  the  said  West  Biding,  labourer,  is  convicted  before 
us  the  undersigned  John  Brown,  Esq.,  mayor  of  the  said  borough^ 
and  Thomas  Dunn,  Esq.,  two  of  Her  Majesty's  Justices  of  the 
peace  in  and  for  the  said  borough  of  Sheffield  ;  for  that  he  the  said 
Thomas  Hague  within  the  space  of  six  calendar  months  next  before 
the  laying  of  the  information  whereon  this  conviction  is  founded, 
to  wit,  on  the  1st  day  of  November  in  the  year  aforesaid,  in  the 
West  Biding  aforesaid,  pending  a  certain  election  of  councillors 
for  St  Philip's  ward  in  the  said  borough,  unlawfully  and  know- 
ingly did  induce  one  James  Fogle  to  personate  one  George  Bam- 
ford, then  being  a  burgess  of  the  said  borough  then  entitled  to 
vote  at  the  said  election,  against  the  form  of  the  statute  in  such 
case  made  and  provided.  And  we  adjudge  the  said  Thomas 
Hague  for  his  said  offence  to  be  imprisoned  in  the  house  of  cor- 
rection at  Wakefield  in  the  West  Biding  for  the  space  of  two 
months.  Given  under  our  hands  and  seals  the  day  and  year  first 
above-mentioned,. at  the  parish  and  borough  aforesaid  in  the  West 
Biding  aforesaid. 

"  John  Brown  (l.s.),  Mayor. 
"  Thomas  Dunn  (l.8.).*' 

The  conviction  then  set  out  the  form  of  the  voting-paper, 
purporting  to  be  signed  by  George  Bamford,  of  97,  Allen-street 

By  sect.  9  of  the  22  Vict  c.  35  (An  Act  to  Amend  the  Laws 
relating  to  Municipal  Elections),  it  is  enacted  that,  '<  If  pending 
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or  after  any  election  of  councillors,  auditore,  or  asseeaors,  any        ^^- 
person  shall  personate  or  induce  any  other  person  to  personate      haoue. 

any  person  entitled  to  vote  at  such  election,  or  whose  name  is  on        

the  bnrgess-roU  then  in  force,  or  falsely  assume  to  act  in  the  name       ^^^- 
or  on  behalf  of  any  person  so  entitled  to  vote,  or  wilfully  make  a  pertonation/xf 
fidae  answer  to  any  of  the  questions  mentioned  in  sect.  18  of  this      a  vour. 
Act,  he  shall  for  every  suqh  offence   be  liable,   on  conviction 
before  two  justices  in  petty  sessions,  to  be  imprisoned  in  the 
common  gaol  or  house  of  correction  for  any  period  not  exceeding 
three  months,  with  or  without  hard  labour." 

Fowler  appeared  in  support  of  the  order  of  Sessions  and  the 
conviction,  but  the  Court  called  upon 

Maubf  for  the  appellant,  who  argued,  first,  that  as  Fogle  did 
not  vote,  and  upon  the  question  being  put  to  him  declared  at 
once  that  he  was  not  George  Bamford,  he  had  committed  no 
offence,  and  that  Hague  consequently  could  not  be  guilty  of 
inciting  him  to  commit  it  [Gockbubn,  C.  J.-^The  question  is, 
whether,  because  a  trick  tails,  it  is  less  a  personation.]  The 
6  &6  Will,  4,  c.  76,  s.  32,  describes  the  mode  of  voting,  and  by 
sect.  34  the  questions  can  only  be  asked  upon  the  requisition  of 
two  burgesses.  [Gogkbubn,  G.  J. — If  these  questions  are  not 
asked,  the  fact  of  personation  is  complete  by  handing  in  the 
▼odng-paper.  [Blacebubn,  J. — Surely,  if  by  words  or  signs  he 
represents  himself  to  be  the  person,  it  is  a  personation.]  The 
question  is,  did  the  inducer  succeed  in  making  Fogle  pass  off  as 
another  person  ?  [Gockburn,  C.J. — Or  rather,  did  he  succeed 
in  inducing  him  to  go  and  endeavour  to  vote  aa  another  person  ? 
Is  a  man  less  guilty  of  uttering  a  forged  note  because  he  is 
stopped  before  it  actually  changes  hands  ?]  There  the  offence  is 
complete  by  tendering  the  note.  [Cockbubn,  G.  J. — So  is  it 
loere  by  his  tendering  himself  as  another  person.]  It  is  a  dis- 
tinct offence  to  make  a  false  answer.  Secondly,  the  conviction 
is  bad  for  not  setting  out  the  facts  constituting  the  inducement. 
In  R.  V.  Marsh  (6  A.  &  E.  250),  the  indictment  for  a  similar 
offence  set  out  all  the  facts.  [Mellob,  J.— There  are  certainly 
cases  in  which  a  general  allegation  is  not  sufficient,  as  where 
the  act  charged  does  not  show  what  was  really  done ;  but  here 
it  is  obvious.]  The  inducement  certainly  is  set  out,  but  not  the 
means  of  inducement.     The  word  '^  induce  "  may  mean  anything. 

Cockbubn,  C.  J. — I  am  of  opinion  that  the  order  of  Sessions 
should  be  confirmed.  Whatever  doubt  may  have  existed  as  to 
whether  or  not  the  offence  has  been  committed,  if  the  charge  had 
been  upon  the  second  branch  of  the  section,  for  making  a  false 
answer,  yet  there  can  be  no  doubt  as  to  the  first  branch,  which 
makes  it  an  offence  to  personate,  or  to  induce  another  to  personate 
a  voter ;  and  I  cannot  but  think  that  if  a  man  goes  up  to  the 
voting-place  and  represents  himself  as  another  person,  it  is  a  false 
personation.  The  giving  of  a  false  answer  to  the  questions  would 
be  of  itself  an  offence,  but  that  is  an  additional  offence.  I  think 
it  is  not  because  his  attempt  was  frustrated  that  he  was  not 
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Bbo.  ffuilty  of  the  ofience.    It  was  not  because  he  would  not  give  a 

Haoub.  ^^  answer  that  he  has  not  ft^lselj  personated   another,    ffis 

'  offence  was  equally  grave  whether  he  socoeeded  or  not.      As, 

1864.  therefore,  Fogle  actually  falsely  personated,  the  defendant  was 

^v,;;;^«o/  ^%^  of  i^^«<^^g  ^^  to  personate.     _         ^    ^    , 

a  ffoter.  Orompton,  J. — ^1  am  of  the  same  opimon^    Mr.  Mame  axgnes 

that,  to  constitute  die  offence  of  inducing  a  person  to  personate,  it 
IB  necessary  that  he  should  haye  successnilfy  personated^  and  that 
as  the  personation  was  not  successful,  therefore  he  was  not  g^ty. 
I  am  certainly  inclined  to  think  that  if  the  ^arty  did  not  m  tad 
personate  another,  the  defendant  cannot  be  gnilQr  of  indodoig  him 
to  personate ;  but  here  there  is  an  actual  personation.  I  take  it 
that  the  meaning  of  the  section  is-*pretend  to  personate.  Now 
here  the  party  gives  in  a  voting^^pa^r,  and  so  represents  himsdf 
to  be  another  person.  I  do  not  think  that  his  refusal  to  tell  a 
iblsehood  purges  his  offence.  As  regards  the  second  objection, 
there  is  no  authority  for  saying  that  you  must  set  out  the  par* 
ticular  facts.  In  the  old  convictions  it  was  certainly  necessary  to 
«et  out  the  evidence,  that  the  court  might  see  that  the  party  has 
been  convicted  upon  legal  evidence,  hot  this  is  not  necessary  at 
the  present  day. 

Blackbubn,  J. — ^I  am  of  the  same  opinion.  I  take  it  that,  as 
soon  as  the  man  holds  himself  out  to  be  the  person  entitied  to  vote, 
imd  does  so  in  the  name  of  another,  he  commits  the  offence ;  and 
tiiat  it  is  utterly  immaterial  that  he  is  stopped  before  he  aacoeeds 
in  his  object.  Upon  his  tendering  his  votmg-paper,  he  has  done 
sifficient  to  warrant  the  conclusion  that  he  personated. 

MEiiLOB,  J. — I  think  that  when  a  man  presents  a  voting-paper 

to  the  person  whose  duty  it  is  to  take  the  votes,  the  personation  is 

complete,  and  it  matters  not  that  he  afterwards  withdraws  from 

the  act    I  think  also  that  the  conviction  suffidentiy  sets  out  the 

•offence. 

Qmmctian  affirmed^ 
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COURT  OP  CRIMINAL  APPEAL. 
'  January  23,  1864. 

(Before  Cockbtjrn,  C.J.,  Obompton  and  Willes,  JJ., 
OuANNELL^  B.,  and  Keatinq,  J.) 

Reo.  v.  Ephraim  Gray,  (a) 

Indictment — Fekmy-^Omission  of  ^^feloniously.** 

An  indietmeni  under  tlie  24  ^  25  Vtct.  c.  97,  $.  15,  for  the  felony  of 
damaging  a  machine  with  intent  to  destroy  the  same,  charged  the 
offence  to  have  been  committed  "  unlawfully  and  maliciously^**  in  the 
language  of  the  statute,  but  omitted  the  word  *^  feloniously.*' 

Held  bad,  as  the  word  '^feloniously*'  is  a  term  of  art  and  necessary  in 
all  indictments  for  fehny,  whether  at  common  law  or  created  by 
statute. 

I^ASE  reserved  for  the  opinion  of  this  Court 

At  the  Michaelmas  Quarter  Sessions  for  Essex,  held  at 
Cheknaford,  on  October  20,  1863,  Ephraim  Oray  was  put  upon 
his  trial  upon  the  following  indictment:— 

Essex  )  The  jurors  for  our  Lady  the  Queen  upon  their  oath  pre- 
to  wit.  J  sent,  that  Ephraim  Gray,  late  of  the  parish  of  Romford,  in 
the  county  of  Essex,  labourer,  on  the  29th  October,  a.d.  1862,  with 
farce  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  did 
unlawfully  and  maliciously  damage,  with  intent  to  destroy,  certain 
inachines,  then  and  there  being  and  used  for  ploughing  and  performing 
other  agricultural  operations,  to  wit,  two  ploughs  and  one  scarifier,  the 
property  of  John  Samuel  Finch,  against  tbe  form  of  the  statute  in  such  ' 
ease  made  and  provided,  and  against  the  peace  of  our  Lady  tbe  Queen, 
her  Crown  and  dignity. 

He  pleaded  Not  Guilty. 

His  counsel  objected  to  the  validity  of  the  indictment,  that 
the  word  '*  feloniously  **  was  omitted  from  it,  and  also  contended 
that  as  the  ploughs  which  he  was  charged  with  unlawfully  and 
malidously  damaging  were  one  of  them  a  patent  plough  of 
Bastall,  and  the  other  an   ordinary  plough    both  of  them   of  a 

(a)  Beported  by  Joiur  Thohpsom,  Esq.,  Barrister-ai-Law. 
VOL.  IX.  2  B 
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Sm^       description  commonly  in  use  in   agriculture^  and  worked    by 

Ephkaim     ^^^8®s,  and  the  scarifier  also  was  of  a  description  commonly  in 

Gbat.      use,  the  damaging  was  not  on  offence  within  the  statute  24  &  25 

Vict  c,  97,  s,  15. 

]^  The   Chairman  left  the   facts  to   the  jury,  who  found   the 

/tk&'ctoMfit-*  prisoner  guilty,  and  the  Court  directed  that  the  prisoner  should 

Fehnmtsfy,    enter  into  a  recognizance  of  bail,  with  a  surety  in  the  sum  of 

50^,  conditioned  to  appear  and  receive  judgment  when  called 

upon,  and  reserved  the  two  questions  of  law  for  the  consideration 

ot  the  Justices  of  either  Bench  and  Barons  of  the  Exchequer. 

C.  G.  BouKD^  Chairman. 

Murphy^  for  the  prisoner. — The  indictment  is  bad  for  the 
omission  of  the  word  ^'  feloniously."  It  is  founded  on  the  24  &  25 
Vict,  c  97,  8.  15,  which  enacts  that,  whosoever  shall  unlawfully 
and  maliciously  cut,  break,  or  destroy,  or  damage  with  intent  to 
destroy  or  render  useless  any  machine  or  engine,  &c.,  shall  be 
guiltv  of  felony.  This  being  a  charge  of  felony,  it  is  necessary 
to  allege  that  the  person  charged  feloniously  committed  the  act 
The  old  law,  that  all  felonies  must  be  laid  to  have  been  done 
'^  feloniously,''  is  not  altered  by  the  Consolidated  Criminal 
Statute.    (He  was  then  stopped.) 

Philbrickf  for  the  prosecution. — The  indictment  is  sufficient, 
and  follows  the  words  of  sect.  15,  charging  that  the  prisoner 
did  unlawfully  and  maliciously  damage,  &c.,  and  alleges  in  words 
what  that  section  declares  to  be  a  felony.  In  a  note  by  Ham- 
mond to  Com.  Dig.  Indictment  G.  6,  **  So  an  indictment  for 
felony  ought  to  say  fehnice^  referring  to  Rex  v.  Johnson  (S 
M.  &  S.  539),  where  the  word  feloniously  was  omitted  before 
the  word  embezzle,  it  is  said  ^'If  a  statute  enacts  that  specified 
facts  shall  amount  to  the  crime  of  having  feloniously  stolen 
another's  property,  bys  tating  those  facts  witliout  more,  the  crime 
of  larceny  is  sufficiently  charged ;  it  is  not,  in  deed,  totidem  verbii^ 
charged  that  he  feloniously  stole  another^s  property,  but  that  is 
charged  which  the  law  has  declared  shall  be  equivalent  thereto." 
[By  the  Court. — But  the  indictment  in  Rex  y.  Johnson  concluded, 
**  And  so  the  jurors  say  that  he  did  *  feloniously '  embezzle,"  and 
that  was  held  sufficient:  {Rex  v.  Crighton^  Buss.  &  By.  62.) 
WiLLES,  J.— In  Holford  v.  Bailey  (13  Q.  B.  446),  the  Court 
said,  that  where  the  words  are  words  of  art,  such  as  *'  felony," 
''murder,"  *^ burglary,"  you  cannot  use  equivalent  expressions. 
That  was  in  a  case  where  the  argument  was  whether  equivalent 
expressions  would  do.]  If  this  were  an  indictment  at  common 
law,  I  admit  nothing  could  cure  the  defect.  [Cockburk,  C.  J.— 
What  distinction  can  there  be  between  the  unwritten  law,  which 
attaches  the  crime  of  felony  to  a  given  state  of  factsj  and  the 
statute  law,  which  does  the  same?]  He  referred  to  Hawk,  P.  C. 
*'  Indictment,"  ss.  55,  110. 

CocKBUBN,  C.  J. — All  the  text-books  lay  it  down  as  a  general 
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rule,  withoot  any  distinction  as  to  felonies  at  common  law  or  by 
statute,  that  in  an  indictment  for  felony  the  word  *'  feloniously " 
must  be  used.  I  think  that  principle  is  well  founded  in  sub- 
stance, and  that  it  is  a  wholesome  rule  that  there  should  be 
on  the  fiice  of  the  indictment  an  intimation  whether  the  offence 
charged  is  a  felony  or  misdemeanor.  It  would  produce  great 
confusion  if  it  were  not  so,  and  it  is  safer  to  adhere  to  the  old 
rule.  Therefore,  the  indictment  not  haying  laid  the  offence  to 
have  been  done  *^  feloniously,"  it  is  bad. 

Cbompton,  J. — I  am  of  the  same  opinion.  This  is  not  a 
mere  technical  rule.  According  to  all  the  precedents  and  text- 
hocksy  it  is  necessary  to  show  on  the  indictment  whether  a  felony 
or  misdemeanor  is  charged. 

The  rest  of  the  Court  concurring. 

Conviction  quashed. 


Bbo. 

V. 

EPRRAIlt 

G&AY. 

1864. 

Indktma^ — 
Felonious^, 


COURT  OP  CRIMINAL  APPEAL. 
January  23  and  30,  1864. 

Before  Cocrburk,  C.J.,  Crohpton   and  Willes,  J  J., 
Channell,  B.,  and  Keating,  J.) 

Reg.  v.  Bunkall.  {a) 

Larceny  as  bailee — Purchase  by  agent  of  goods  for  the  prosecutor — 
Appropriation  to  prosecutor. 

The  prisoner  was  accustomed  to  fetch  coals  from  the  depot  with  his  oum 
cart  and  horse^for  different  people^  for  remuneration.  The  prosecutor 
gate  him  Ss.  6d.  to  buy  and  fetch  for  him  half^a^ton  of  coals.  He 
went  and  procured  9  cwt.  to  be  put  into  the  cart  and  1  cwL  into  a  sach^ 
ond.paid  8#.,  and  subsequently  the  additional  6d,  He  delivered  9  cwt. 
only  to  the  prosecutor^  retaining  the  other  1  cwt. 

Beidy  thai  there  was  evidence  of  an  appropriation  'of  the  coals  to  his 
ewH  usCf  so  iu  to  vest  Hie  possession  in  the  prosecutor  and  support  a 
conviction  for  larceny  as  a  bailee. 

/^ASE  reserved  for  the  opinion  of  this  Court 

At  the  Quarter  Sessions  at  Swaff ham,  in  Norfolk,  on  the  28th 
October,  1863,  William  Henry  Bunkall  was  indicted  for  em- 

(a)  Bcporltd  bj  Jobx  TBOMPtoir,  Eiq.,  Barritttr«t-law. 
2  E  2 
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K«o.        bezzUng  eight  stones  weight  of  coals,  the  property  of  his  master^ 
BuNKALL.     Henry   Hart.      In  a  second  count  of  tne  indictment  he  wa» 

charged  with  the  larceny  of  the  said  coals^  which  were  therein 

1864.       also  kid  as  the  property  of  the  said  Henry  Hart. 
Larcmas        -^*  ^^^  *"*^»  ^^  appeared  that  the  prosecutor,  Henry  Hart,  wa* 
hailee^      a  blacksmith,  residing  at  East  Bradenham,  in  the  said  county, 
Appropriation,  and  the  prisoner  was  a  master  miller  residing  in  the  same  parish. 
The  prisoner  had  a  horse  and  cart  of  his  own,  with  which  he 
was  in  the  habit  of  carrying  out  his  goods  for  sale,  and  had,  from 
time  to  time,  brought  with  nis  said  horse  and  cart  small  quantities- 
of  coal  for  the  prosecutor  and  others  from  Messrs.  Marriott's  coal 
bins  at  Durham,  a  railway  station  in  the  neighbourhood,  and 
receiving  on  each  occasion  at  the  rate  of  4x.  per  ton  from  the 
prosecutor  by  way  of  remuneration. 

On  the  31st  July  the  prosecutor  requested  the  prisoner  to  fetch 
him,  on  the  following  aay  (August  the  1st),  half-a-ton  of  coab 
from  the  said  station,  and  on  the  next  morning  (August  the  let), 
Robert  Firman,  a  servant  of  the  prosecutor,  by  his  master's 
orders,  took  to  and  gave  to  the  prisoner  8^.  6d.  of  bis  master's 
money  to  pay  for  the  same. 

On  the  said  Ist  of  August  the  prisoner  proceeded  to  the 
Durham  station  with  his  own  horse  and  cart,  and  there  saw  Biz^ 
a  person  in  Marriott's  employ.  Rix's  evidence  was  as  follows:— 
^^The  prisoner  said  'I  want  half-a-ton  of  blacksmith's  coals.'  I 
put  nine  hundredweight  of  coals  in  the  cart  and  one  hundredweight 
of  coals  in  a  sack.  Bunkall  asked  me  to  put  the  hundredweight  ii> 
the  sack,  as  he  said  the  cart  would  hang.  He  paid  me  8#.  for  ths- 
coals ;  the  price  was  8#.  6d.  He  said  he  had  not  more  money  then. 
Bunkall  has  since  paid  the  6£f." 

In  cross-examination  the  witness  stated  that  he  sold  the  coals^ 
to  prisoner  and  gave  him  credit  for  the  balance  of  the  price. 
Nothing  was  said  as  to  the  coals  being  for  anybody  else  than 
Bunkall,  nor  was  the  prosecutor's  name  ever  mentioned.  Bix 
made  out  a  receipt  for  the  coals  as  bought  by  Bunkall.  On  the 
arrival  of  the  prisoner  with  his  cart  at  the  prosecutor's  house  the 
prosecutor  immediately  told  the  prisoner  that  he  did  not  think  there 
was  half-a-ton  of  coals  in  the  cart.  The  prisoner  said  there  was  full 
weight,  for  he  had  seen  them  weighed.  The  prosecutor  then  siui 
he  should  weigh  them,  and  did  so  in  the  prisoner's  presence,  and 
found  them  a  hundredweight  short.  The  prosecutor  said  he 
should  go  to  the  station  and  make  enquiries,  and  did  so,  and  on 
his  return  the  same  evening  he  saw  the  prisoner,  who  confessed  to 
taking  the  coals,  and  said  he  was  very  sorry,  and  hoped  prosecutor 
would  not  do  anything  in  it. 

The  prisoner  afterwards  pointed  out  a  hundredweight  of  coals 
in  his  shed  of  the  same  kind  as  those  delivered  to  the  prosecutor^ 
as  his  (prosecutor's)  property. 

Those  aforesaid  coals  form  the  subject  of  this  indictment 
Before  the  coals  were  missed  prisoner  said  the  job  was  worth 
more  money,  and  he  ought  to  have  another  6d. 
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On  croes-examination  the  prosecutor  stated  that  the  horse  and        ^'^ 
^rt  in  which  the  coals  were  brought  from  the  station  were  the     busikau. 

property  of  the  prisoner.     That  he  was  at  liberty  to  fetch  them       

i9hen  and  how  he  liked.     That  save  as  aforesaid  the  prisoner  had       ]^ 
never  been  in  any  way  in  the  employment  of  or  received  any    /^^oaw  at 
wa^es  from  him.  baUee^ 

Upon  these  facts  it  was  objected  by  the  counsel  for  the  prisoner  ^ppropntuwm^ 
(hat  the  prisoner  could  not  be  found  guilty  of  larceny,  as  the 
goods  in  question  had  never  been  in  the  possession,  constructive 
or  otherwise,  of  the  prosecutor,  nor  was  the  prisoner  bound  to 
deliver  these  specific  goods  to  the  prosecutor ;  nor  of  embezzle- 
mcDt,  inasmucn  as  he  was  not  employed  in  the  capacity  of  a 
servant ;  nor  were  the  goods  delivered  to  him  on  the  account  of 
the  prosecutor,  as  his  employer,  within  the  meaning  of  the  statute 
24  &  25  Vict.  c.  96. 

The  Court  left  the  case  to  the  jury  whether  the  prisoner  (if 
guilty),  was  guilty  of  embezzlement  or  larceny,  and  the  jury 
found  the  prisoner  gurlty  of  larceny,  upon  the  second  count  of  the 
indictment. 

Judgment  was  respited,  and  the  prisoner  discharged  upon 
recognizance  of  bail,  to  appear  and  receive  judgment  when  called 
upon. 

The  opinion  of  the  Court  for  Crown  Cases  Reserved  is  requested, 
'whether,  upon  the  facts  stated,  the  prisoner  was  properly  con- 
victed of  larceny. 

Drahey  for  the  prisoner. — It  is  submitted  that  the  conviction 
for  larceny  cannot  oe  sustained,  as  the  coals  had  not  been  in  the 
possession,  actual  or  constructive,  of  the  prosecutor.  In  Beg. 
V.  Reed  (6  Cox  Crim.  Cas.  284),  the  coals  were  placed  by  his 
servant,  the  prisoner,  in  the  prosecutor's  own  cart.  And  in 
Spear's  case  (2  Leach  C.  C.  962),  the  oats,  the  subject  of  the 
larceny,  were  put  in  the  prosecutor's  own  barge,  and  the 
prisoner  was  the  servant.      Here,  the  coals  were  bought  by  the 

{risoner,  who  was  not  the  servant  of  the  prosecutor,  and  put  into 
is  own  cart,  over  which  the  prosecutor  had  no  control.  In  Rex 
V.  Habh  (4  Taunt.  276),  Heath,  J.,  said  : — "  Spear's  case,"  on 
which  Reff,  v.  Reed  a  good  deal  depended,  "went  upon  the 
ground  that  the  com  was  in  the  prosecutor's  barge,  which  was 
the  same  thing  as  if  it  had  been  in  his  granary."  The  case  finds 
that  the  prisoner  was  to  fetch  the  coals  how  and  when  he  liked ; 
and  credit  was  given  to  the  prisoner.  In  R.  v.  Reed  the  coals 
were  expressly  bought  for  the  prosecutor,  and  credit  given  to 
him.  It  may  be  contended,  in  this  case,  that  the  prosecutor  not 
only  had  hot  possession,  but  not  even  a  property  in  the  coals. 
[Crompton,  J. — If  I  remit  to  my  agent,  and  tell  him  to  buy 
and  send  me  timber,  and  he  does  buy  timber,  but  misappro- 
priates it,  could  I  not  sue  for  it  as  a  bailee?  It  comes  almost 
within  the  principle  of  Sir  Thomas  Plumer^s  case,  Taylor  v. 
Plumer  (3  M.  &  S.  562).  (a)]      It  is  submitted,  that  until  the 

(a)  Sir  ThoBDM  Plomer's  caM  oaae  Mdn  the  Ckmrto  both  in  a  criminal  and  oifil  point 
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Reg-        prisoner  had   done   something   more  than  put  the  coals  in  the 
BvNKALL.     course   of   transition,  no    property    vested    in   the    prosecutor. 

[CocKBURN,  C.  J. — There    can   be   little   doubt  that,  when  he 

1864.       took  the  hundredweight  of  coals,  he  meant  to  take  them  as  part 
Larcauj  as    ^^  *^®  prosecutor's  property.]     It  is  by  no  means  clear  that  the 
bailee—      coals    Were    bought   with    tne    identical    money   given  to  the 
Appropriatum.  prisoner  by  the  prosecutor ;    he  paid  for  part,  and  part  was  on 
credit.     Secondly,  with  reference  to  the  Bailee  Clause,  20  &  21 
Vict.  c.  54,  8.  4 ;  the  goods  must  have  been  in  prosecutor's  posses- 
sion to  support  larceny.    Again,  he  was  not  bound  to  deliver  this 
specific  ton  of  coals,  which  would  be  necessary  to  support  larceny 
as  a  bailee  :  (Reff.  v.  Hassall,  8  Cox  Crim.  Cas.  491).    There  was 
no  bailment  here  at  all. 

No  one  was  instructed  on  behalf  of  the  prosecution. 

Cur.  adv.  vulL 

January  30.— CoCKBURN,  C.  J.-T-We  have  considered  this  case 
and  think  the  conviction  is  good.  It  turns  on  the  construction 
of  the  20  &  21  Vict,  c  54.  Sect.  4  provides : — "  If  any  person, 
being  a  bailee  of  any  property,  shall  fraudulently  take  or  convert 
the  same  to  his  own  use,  or  the  use  of  any  person  other  than  the 
owner  thereof,  although  he  shall  not  break  bulk,  or  otherwise 
determine  the  bailment,  he  shall  be  guilty  of  larceny."  Tlie 
prisoner  was  entrusted  with  money  to  buy  coals,  and  to  bring 
them  home  to  the  prosecutor,  for  remuneration,  with  the  prisoner's 
own  horse  and  cart.  The  prisoner^  having  purchased  coals  and 
loaded  them,  on  his  way  home  abstractea  part,  with  intent  to 

of  view.  Sir  Thomas  Plainer  indicted  Walsh,  a  stockbroker,  for  stealing  twentj-two  Bank 
of  England  notes,  of  the  value  of  IO6OL  each,  and  the  juij  convicted,  and  a  qaestion  vtf 
reserved  for  the  consideration  of  the  Judges,  whether  the  offence  amounted  to  felon j  :  (see 
Rex  V.  WaUhj  4  Taunt.  258).  The  marginal  note  of  the  case  is  :  '*  A  stockbroker  hario|( 
advised  a  proprietor  of  stock  as  to  the  proper  time  of  disposing  of  it,  sold  the  stock,  sod 
received  the  proceeds  for  him.  He  was  to  buy  Exchequer  bills  to  the  amount,  bnt  it  beiog 
too  late  an  hour  on  that  daj,  the  broker  lodged  the  money  with  his  own  bankers,  and  gn^e  tiie 
bankers  of  his  principal  a  cheque  for  the  amount.  On  the  following  day  the  principal  drew 
a  cheque  on  his  bankers  for  a  larger  sum,  and  gave  it  to  the  broker  to  purchase  Excbfqoer* 
bills.  The  broker  received  of  them  bank  bills  for  the  cheque ;  with  a  part  he  booght 
Exchequer-bills  for  his  principal  and  delivered  them  to  the  bankers  of  the  principal,  ami  with 
part  of  the  residue  he  paid  for  American  stock  and  foreign  coin,  which  he  prerlooblj 
purchased,  with  intention  to  abscond,  and  paid  away  the  rest  in  discharge  of  other  debts  of 
his  own,  and  absconded  :  Held,  that  this  was  no  felony.** 

The  marginal  note  is  not  literally  correct,  for  no  judgment  was  pronounced,  bat  the 
prisoner  (Walsh)  was  liberated.  In  the  same  year  the  52  Geo.  3,  c  63,  was  passed,  makirg 
it  felony  in  brokers,  bankers,  and  others,  to  embezzle  seonrities  deposited  with  them  for  eafe 
custody,  or  for  any  special  purpose,  in  violation  of  good  faith  and  contrary  to  the  spedal 
purpose  for  which  they  were  depoiiited. 

In  Teller  v.  Plwner  (3  Af.  &  S.  562),  the  marginal  note  is  :  "  Where  a  draft  for  moaey 
was  intrusted  to  a  broker  to  buy  Exchequer-bills  for  his  principal  (Sir  T.  Plumer),  and  the 
broker  received  the  money  and  misapplied  it  by  purchasing  American  stock  and  ballioo, 
intending  to  abscond  with  it  and  go  to  America,  and  did  ac^nrdingly  abscond,  but  was  taken 
before  he  quitted  England ;  and  thereupon  surrendered  to  the  principal  the  securities  for  the 
American  stock  and  the  bullion,  who  sold  the  whole  and  received  the  proceeds :  Held,  that 
the  principal  was  entitled  to  hold  the  proceeds  from  the  assignees  of  the  broker,  who  became 
lumkrupt  on  the  day  on  which  be  so  received  and  misapplied  tJie  money.*' 
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oonyert  the  same  and  to  deprive  his  master  of  the  same.     Some        '^'^' 
members  of  the  Court  think  that  even  if  there  was  no  evidence    bus^u..' 

of  specific  appropriation  by  the  prisoner,  yet  the  coals  having  been        

purchased  with  the  money  given  for  that  purpose  to  the  pnsoner,       ^^* 
would  ipso  facto  vest  the  property  in  the  prosecutor^  and  there    laromMoa 
would  be  a  bailment  withm  the  terms  of  the   statute.     Others      bailee  -^ 
are  of  opinion  that  a  specific  appropriation  is  necessary^  but  that  Appropnation. 
diere  is  evidence  here  of  such  appropriation.     Here  the  prisoner 
goes  with  the  prosecutor's  money  to  buy  the  coals,  puts  them 
mto  a  cart,  and  takes  a  portion  for  himself,  pretending  to  the 
prosecutor  that  he  had  brought  him  all  the  coau.     We  are  all  of 
opinion  that  there  is  sufficient  evidence  of  appropriation  to  warrant 
a  jury  in  coming  to  the  conclusion  they  did 

Conviction  affirmed. 
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COURT  OF  QUEEN'S  BENCH. 

January  27,  1864. 

(Before  Blackbubn  and  Mellor,  JJ.) 

Nash  v.  The  Queen,  (a) 

Indictment — Bankruptctf  Actj    ISSl-^Not   discovering  estate   on 
examination — Duplicity — Averments, 

An  indictment  against  a  bankrupt  under  24  4*  ^^  V^^  c.  134,  s,  221, 
for  not  upon  his  examination  discovering  all  his  property^  alleged^  that 
on,  ^c.y  N.  was  adjudged  bankrupt  by  the  Court  of  Bankruptcy 
for  the  L,  district,  the  court  duly  authorised  to  adjudicate^  and  that 
the  said  N.  upon  his  examination  in  the  said  court,  to  toity  on,  Sfc, 
with  intent  to  defraud  rnd  defeat  the  rights  of  the  creditors,  did  not 
fully  discover  to  the  best  of  his  knowledge  and  belief  aU  his  property, 
to  wit,  aU  his  personal  property  in  money  and  in  goods,  and  did  not, 
as  to  part  of  his  the  said  N^s  property  not  being  sold  in  the  way  ef 
trade  or  laid  out  in  ordinary  family  expenses,  fully  discover  to  the 
best  of  his  knowledge  and  beUefhow^  and  to  whom,  and  for  what  con- 
sideratUm,  and  when,  he  had  disposed  of  them,  to  wit,  1000/.  sterling, 
1000  sacks  of  com,  10  horses,  Sfc,  ^c, : 

Held,  a  good  indictment,  on  error  ajfter  conviction  and  judgment : 

Held,  also,  that  the  objection  of  duplicity  to  a  count  of  an  indictment  is 
not  open  on  a  writ  of  error : 

Held,  also,  that  where  the  offence  is  charged  in  the  words  of  the  statute 
creating  it,  the  want  (f  averments  specifying  the  property,  or  time, 
number  and  value,  is  cured  after  verdict  by  the  7  Geo.  4,  c.  64,  s,  21. 

The  above  indictment  did  not  aver  what  the  property  was  which  the 
bankrupt  did  not  disclose,  or  allege  that  he  had  property,  although  it 
charged  him  with  not  disclosing  how  he  had  disposed  thereof: 

Held,  diat  the  indictment  was  sufficiently  certain  after  verdict. 

WRIT  of  error,  after  conviction  and  judgment,  upon  an  indict- 
ment under  the  Bankruptcy  Act  (24  &  25  Vict.  c.  134, 
8.  221.) 

The  following  was  the  first  count  of  the  indictment : — 

Lancashire  )  The  jurors  for  our  Lady  the  Queen  upon  their  oath  present, 

to  wit.     J     that  heretofore,  to  wit,  on  the  14th  day  of  March,  1863, 

Samuel  Nash  was  duly  declared  and  adjudged  bankrupt  by  the  Court  of 

(a)  Beported  by  John  TnoifFSoir,  Esq.,  Barrister-at-Law. 


JmUc^naU. 
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Bankruptcy  for  the  Liverpool  district,  the  said  court  being  then  the       ^^^ 
court  duly  authorised  and  competent  to  adjudicate  as  aforesaid.    And  m      Z' 
the  said  jurors  upon  their  oath  present,  that  the  said  S.  Nash  having     ""  vi<^g»- 
been  so  declared  and  adjudged  bankrupt  upon  his  examination  in  the        1864. 

said  court)  to  wit,  on  the  18th  day  of  March,  1863,  with   intent  to        

defraud  and  defeat  the  rights  of  the  creditors  of  the  said  S.  Nash,  did  ^r^^^ 

not  fully  and  truly  discover  to  the  best  of  his  knowledge  and  belief,  all         •'*'•"""' 

his  property,  to  wit,  all  his  personal  property  in  money  and  in  goods, 

and  did  not,  as  to  part  of  his  the  said  S.  Nash's  property,  not  being  part 

fully  and  honajide  before  sold  or  disposed  of  in  the  way  of  his  trade  or 

business,  and  not  laid  out  in  the  ordinary  expenses  of  his  the  said  S. 

Nash's  family,  fully  and  truly  discover  to  l^e  best  of  his  knowledge 

and  belief  as  aforesaid,  how  and  to  whom  and  for  what  consideration 

and  when  he  had  disposed  of,  assigned,  or  transferred  such  part  thereof, 

to  wit,  1000^  sterling,  1000  sacks  of  corn,  1000  sacks  of  flour,  ten  horses, 

ten  carriages,  five  clocks,  five  boxes,  and  other  goods  and  efiects,  being 

part  of  the  property  of  the  said  S.  Nash  as  aforesaid,  contrary  to  the 

statute  in  such  case  made  and  provided,  and  against  the  peace  of  our 

Lady  the  Qaeen. 

The  iDdictment  contained  several  other,  counts  (not  now 
material). 

The  prisoner  pleaded  not  guilty  and  was  tried,  but  convicted  on 
the  first  count  only,  and  judgment  passed. 

Whereupon  the  prisoner  brought  a  writ  of  error  upon  the 
judgment,  and  assigned  the  following  grounds  of  error: — 

^  The  said  S.  Nash  sayeth^  there  is  manifest  error  in  this,  to  wit, 
that  the  first  count  of  the  indictment  charges  that  the  plaintiff 
upon  his  examination  in  the  Court  of  Bankruptcy  for  the  Liver- 
pool district,  did  not,  as  to  part  of  the  property  of  the  plaintifi5 
fully  and  duly  discover  to  the  best  of  his  Knowledge  and  belief 
how  and  to  whom  and  for  what  consideration  and  when  he  had 
disposed  of,  assigned,  or  transferred  such  part  of  his  property, 
whereas  it  is  not  alleged  in  such  first  count  that  the  plaintiff  had  in 
fact  disposed  of,  assigned,  or  transferred  such  part  of  his  property ; 
therefore  in  that  there  is  manifest  error.  There  is  also  error  in 
this,  to  wit,  that  it  is  not  alleged  in  the  said  first  count  that  the 
plaintiff  on  the  examination  alleged  in  such  first  count  was  ex- 
amined upon  the  matters  in  such  first  count  alleged  and  referred 
to,  or  that  on  such  examination  he  was  required  and  bound  to  dis- 
cover the  matters  and  things  which  the  said  first  count  charges 
that  the  plaintiff  did  not  discover.  That  it  is  consistent  with  the 
allegations  in  the  first  count,  that  the  plaintiff  was  on  the  occasion 
alleged  examined  as  to  other  matters  and  things  and  could  not 
have  discovered  the  matters  and  things  which  the  said  first  count 
charges  that  the  plaintiff  did  not  discover ;  therefore  in  that  there 
is  manifest  error.  There  is  also  error  in  this^  to  wit,  that  the 
said  count  is  double  and  multifarious ;  therefore  in  that  there  is 
manifest  error. 

Joinder  in  error. 

Aspinall  for  the  plaintiff  in  error. — It  is  submitted  that  the 
first  count  is  bad  upon  writ  of  error.     That  count  is  founded>.Qn 
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Nash       the  second  clause  in  sect.  221  of  the  24  &  25  Vict,  c  134,  which. 
The  Qukkk    ^^^^^  enacting  that  a  bankrupt  who  shall  do  any  of  the  acts  speci- 

'   fied  in  the  section  with  intent  to  defraud  or  defeat  the  rights  of 

1864.  the  creditors  shall  be  guilty  of  a  misdemeanor,  provides  in  clause  2 
^^^^j^~T_  *^  If  he  shall  not,  upon  his  examination,  fully  and  truly  discover 
Indictment  to  the  best  of  his  knowledge  and  belief  all  his  property  real  and. 
personal,  inclusive  of  his  rights  and  credits^  and  how  and  to  whom 
and  for  what  consideration  and  when  he  disposed  of,  assigned,  or 
transferred  any  part  thereof,  except  such  part  as  has  been  really 
and  bond  fide  before  sold  or  disposed  of  in  the  way  of  his  trade  or 
business,  if  any,  or  laid  out  in  the  ordinary  expenses  of  his  family, 
or  shall  not  deliver  up  to  the  court,  or  dispose  as  the  court  directs,, 
of  all  such  part  thereof  as  is  in  his  possession,  custody,  or  power, 
except  the  necessary  wearing  apparel  of  himself,  his  vrife  and 
children,  and  deliver  up  to  the  court  all  books,  pap^^  and  writings 
in  his  possession,  custody,  or  power  relating  to  his  propertv  or  affairs.'^ 
This  clause  consists  of  three  parts,  and  the  first  part  is  governed 
by  the  second.  The  first  part  is  not  disclosing  all  his  property* 
and  the  second  is  the  not  disclosing  how  he  had  disposed,  &c*,  of 
any  part  of  his  property.  The  first  and  second  parts  are  feonnect^d 
by  the  conjunction  *'  and,"  whereas  in  the  commencement  of  the 
third  part  the  disjunctive  '^  or^'  is  used.  If  the  first  and  second 
parts  are  construed  as  distinct  ofiences,  then  the  count  is  bad  for 
duplicity  and  multifariousness.  If  the  first  part  is  a  distinct 
ofience,  that  part  of  the  indictment  is  bad  for  want  of  certainty 
and  not  giving  reasonable  information  as  to  the  charge.  The 
specific  thilig  must  be  charged  which  it  is  said  has  not  been  dis- 
covered. In  cases  of  this  kind,  where  the  prosecution  is  ordered' 
by  the  Bankruptcy  Court,  there  are  no  depositions,  and  the  first 
intimation  is  the  notice  of  the  bill  having  been  found  by  the 
grand  jury.  As  to  the  second  part  of  the  count,  that  the  bank- 
rupt did  not  discover  how  he  had  disposed  of  part  of  his  property^ 
it  is  not  alleged  that  he  had  propei-ty  to  dispose  of.  [Black- 
burn, J. — Is  not  that  cured  by  the  verdict  ?  The  jury  could 
not  have  convicted  without  finding  that  he  had  property.]  Then,, 
assuming  the  count  to  be  double  as  containing  two  distinct 
ofiences,  it  is  bad.  Again,  another  objection  is,  that  it  does  not 
appear  on  the  face  of  the  count  that  the  bankrupt  had  been 
examined  afl  was  intended  by  the  statute.  The  onence  is  not 
committed  until  the  entire  examination  is  over.  The  examination 
does  not  necessarily  take  place  in  the  district  court  or  the  court 
where  the  adjudication  takes  place.  The  proceedings  may  be 
transmitted  to  other  courts.  [Mellob,  J.— Why  arc  we  to 
assume  that  the  proceedings  were  transferred  from  the  Liverpool 
Court?]  Consistently  with  the  averment  there  may  have  been 
other  examinations  of  the  bankrupt  in  other  courts,  and  the  bank- 
rupt ought  to  know  in  what  court  the  offence  is  said  to  have  been 
committed:  (Courtioron  v.  Meumer,  6  Ex.  74;  Rex  Y.fVedter 
5  C.  &  P.  138.) 

Milward  {R.  G.  Williams  with  him). — This  case  falls  within  the 
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intent  of  7  Geo.  4,  c  64,  88.  20,  21.     Sect.  20  specifies  certain       ^Asit 
things,  the  want  of  which  is  cured  by  the  statute  after  the  verdict,  f^^  quekn. 
&c.,  including  time  where  time  is  not  of  the  essence  of  the  offence.       — 
And  sect.  21  enacts  that  where  the  offence  charged  has  been        ^®^^* 
created  by  any  statute,  the  iridictment  shall  after  verdict  be  held  Bakkntpiry— 
sufficient  if  it  describe  the  offence  in  the  words  of  the  statute.  No    indictme»u 
distinction  is  shown  between  the  language  of  this  count  and  the 
words  of  the  statute  creating  the  offence.     The  14  &  15  Vict. 
c.  100,  s.  24,  was  also  replied  upon.     [Crompton,  J.,  referred  to 
Reff.  V.  Forsyth,  R.  &  R.  274.]     In  Bex  v.  fVarshaner  (1  Moo. 
C.  C.  466),  where,  upon  an  indictment  for  having  in  possession 
plates  upon  which  was  engraved  a  Polish  promissory  note  for  the 
payment  of  five  florins,  *' purporting  to  be  a  promissory  note  for 
payment  of  money  of  a  certain  foreign  prince,  that  is  to  say,  of 
Nicholas,  then  being  king  of  a  certain  foreign  country  called 
Poland,"  and  the  objections  were  that  the  note  ought  ta  have  been 
stated  to  be  a  note  in  the  foreign  language  and  then  the  meaning 
of  it  in  English ;  that  it  ought  to  have  been  stated  to  be  for  the 
payment  of  foreign  money,  and  that  the  value  in  English  money 
should  then  have  been  stated :  it  was  held  that  these  objections 
were  cured  after  verdict  by  the  7  Geo.  4,  c.  64,  s.  21 :  {HamiltofLY. 

The  Queen,  2  Cox  Grim.  Gas.  11;  Reg.  v. ,  1  Ghit  698.)   Here 

the  count  follows  the  language  of  the  section,  and  charges  the  sub- 
stance of  the  offence.  If  the  count  contains  but  one  offence,  for 
not  disclosing  property  (and  not  telling  how  he  has  disposed  of 
his  property  may  constitute  one  offence),  then  the  count  at  the 
end  does  specify  the  things ;  and  if  the  count  contains  two  offences, 
the  second  part  may  be  struck  out.  As  to  the  averment  of  the 
examination,  that  must  be  taken  in  the  same  sense  as  in  the 
statute,  and  it  will  be  assumed  to  have  taken  place  in  the  Liver- 
pool district  court,  as  alleged. 

Blackburn,  J. — I  think  that  in  this  case  our  judgment  should 
be  for  the  Grown,  on  the  ground  that  the  count  in  the  indictment 
on  which  the  defendant  was  convicted  is  good  after  verdict,  and 
that  the  objections  made  to  it  are  cured  by  the  7  Geo.  4,  c.  64, 
88.  20,  21.  The  offence  for  which  the  prisoner  was  indicted  is 
created  by  the  Bankruptcy  Act  (24  &  25  Vict,  c  134),  sect.  221, 
which  enacts,  '^that  any  bankrupt  who  shall  do  any  of  the  acts 
following  with  intent  to  defraud  or  defeat  the  rights  of  hi&  cre- 
ditors, shall  be  guilty  of  a  misdemeanor;"  and  among  the  acts 
enumerated  is  this  one,  on  which  the  indictment  is  framed :  *^  If 
he  shall  not,  ujK)n  his  examination,  fully  and  truly  to  the  best  of 
his  knowledge  and  belief  discover  all  his  property,  real  and  per- 
sonal, inclusive  of  his  rights  and  credits,  and  how  or  to  whom 
and  for  what  consideration  and  when  he  disposed  of,  assigned,  or 
transferred  any  part  thereof,"  &c.  Now,  the  meaning  of  that, 
there  can  be  no  reasonable  doubt,  is,  that  the  offence  is  complete 
if  the  bankrupt,  with  inteut  to  defraud,  does  not,  on  his  examina- 
tion, fully  ana  truly  discover  all  his  property,  real  and  personal. 
And  in  order  to  commit  that  offence,  it  is  plain  that  he  must  have 
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Na8h  property  real  or  personal,  and  that  he  must  keep  it  with  intent 
TiikQdkmc.  to  defraud  his  creditors;  and  probably  no  such  offence  could  be 
'. —  '  committed  until  his  examination  is  quite  over^  for  it  is  also  plain 
1864.  that  if^  during  any  part  of  his  examination^  he  should  make  a  com- 
^^,  J~J  ^ete  discovery  of  his  property,  he  has  failed  to  commit  the  offence. 
judictmeaL  The  question  now  is,  is  tne  offence  properly  charged  in  the  indict- 
ment? The  old  rules  of  pleading  required  that  in  every  indict- 
ment you  should  state  every  matter  with  a  certain  accuracy  as 
regards  number,  time  and  value ;  but  in  very  early  times  it  was 
held  that  it  was  not  necessary  to  prove  these  averments  exactly^ 
except  where  number  and  value  were  of  the  essence  of  the  offence. 
In  the  present  case,  the  count  alleges  that  Nash  was  duly  declared 
and  adjudged  bankrupt  by  the  Court  of  Bankruptcy  for  the 
Liverpool  district,  the  said  court  being  then  the  court  duly 
authorised  and  competent  to  adjudicate.  The  count  goes  on  to 
allege  that,  upon  his  jexamination  in  the  said  court,  with  intent  to 
defraud  and  defeat  the  rights  of  his  creditors,  he  did  not  fully  and 
truly  discover,  to  the  best  of  his  knowledge  and  belief,  all  his  pro- 
perty, to  wit,  all  his  personal  property  in  money  and  in  goods. 
According  to  the  rule,  it  would  be  necessary  to  allege  with  cer- 
tainty the  number,  value  and  time,  though  it  would  not  be  neces- 
sary to  prove  them  strictly,  and  so  the  count  would  be  bad ;  but 
then  arises  the  question,  is  the  want  of  these  averments  cured  by 
the  7  Geo.  4,  c.  64?  And  does  the  indictment,  as  it  stands, 
describe  the  offence  in  the  words  of  the  statute  creating  it?  If 
the  matter  had  to  be  considered  now  for  the  first  time,  a  good  deal 
might  be  said  upon  it;  but  in  Rex  v.  Warslianer  the  question 
distinctly  arose  and  was  decided,  and  we  ought  to  follow  and  be 
guided  by  that  decision.  In  that  case  a  count  was  held  good,  after 
verdict,  which  stated  that  the  prisoner  had  in  his  possession  two 
plates  upon  which  was  engraved  in  the  Polish  language  ^^a  cer- 
tain promissory  note  for  payment  of  five  florins  purporting  to  be  a 
promissory  note  for  payment  of  money  of  a  certain  foreign  prince^ 
that  is  to  say,  of  Nicholas,  then  being  king  of  a  certain  foreign 
<;ountry  called  Poland."  At  first,  there  was  a  difference  of  opinion 
among  the  judges — of  seven  to  six — whether  the  count  ought  not 
to  have  shown  what  money  florins  were  and  their  value,  but  subse- 
quently they  all  agreed  that  the  defect  was  cured  by  the  7  Geo.  4, 
<c.  64,  s.  21,  the  offence  being  described  in  the  words  of  the  statute. 
I  do  not  think  it  necessary  to  say  whether  the  objection  is  cured 
by  Lord  Campbell's  Act  (14  &  15  Vict.  c.  100).  Mr.  Aspinall 
further  contended  that  the  offence  was  not  described  in  the  words 
of  the  statute,  because  the  indictment  alleges,  that  it  was  on  his 
examination  in  the  said  court,  that  is,  the  Bankruptcy  Court,  and 
it  might  be  that  the  examination  took  place  in  the  County  Court. 
The  words  of  the  statute  and  of  the  indictment  also  seem 
to  point  to  the  whole  examination  being  over,  and  we  are  to 
^assume  rather  that  the  normal  state  of  things  went  on  in  the 
Bankruptcy  Court  in  Liverpool  than  that  the  proceedings  were 
removed  into  the  County  Court.     Then  it  was  objected  that^ 
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becauRe  the  count  proceeded  to  state  what  was  perhaps  a  distinct       ^^^^ 
offence  in  the  last  part  of  the  clause  of  the  section,  it  was  bad  for  ^he  Quixn-.. 
duplicity.     It  may  be  urged  that,  in  point  of  fairness,  pleadings       — ' 
should  not  be  double,  and  the  prosecutor  may  be  put  to  elect  as       i^^* 
to  what  part  of  the  indictment  he  will  proceed  upon.     After  ver-  sankrvptc*/--- 
diet,  it  must  be  taken  that  the  jury  found  that  all  that  was  sub-    indictments 
stantially  part  of  the  offence  was  proved,  and  though  the  jury  do 
not  know  what  is  the  substance  of  the  offence,  the  judge  must  be 
taken  to  have  told  them.    The  latter  part  of  the  count  may  be 
treated  as  surplusage  and  may  be  struck  out.     For  these  reasons 
I  think  our  judgment  should  be  for  the  Crown. 

MelloB)  J. — I  am  of  the  same  opinion.  No  authority  has  been 
cited  to  show  that  duplicity  is  a  fatal  objection  in  a  criminal  case 
after  verdict ;  but,  whether  that  be  so  or  not,  I  am  not  aware  of  any 
case  that  decides  that  the  objection  is  open  on  a  writ  of  error,  it 
might  be  open  to  doubt  whether  the  onence  was  properly  laid  in 
the  count,  if  it  had  been  necessary  to  decide  on  the  objection 
before  the  verdict ;  but  I  think  that  the  7  Oeo.  4,  c  64,  was 
intended  to  cure  objections  to  the  indictment  for  want  of  certainty, 
and  objections  that  had  no  bearing  on  the  merits  of  the  case*  It 
is  sufficient  after  verdict,  if,  in  describing  the  offence,  the  language 
of  the  indictment  follows  the  words  of  the  statute.  Then  if  the 
offence  here  is,  as  I  think,  sufficiently  described  in  the  words  of 
the  statute,  the  count  is  not  rendered  bad  by  what  is  added  in 
the  count.  It  is  admitted  that,  unless  steps  are  taken  by  the 
creditors  to  remove  the  proceedings  to  the  County  Court,  the 
examination  of  the  bankrupt  must  take  place  in  the  Court  of 
Bankruptcy.  No  circumstances  are  stated  to  show  how  the  juris- 
diction arose  in  this  case;  the  count  alleges  the  examination  to 
have  been  "  in  the  said  court,"  which  refers  to  the  Bankruptcy 
Coui*t  in  Liverpool,  which,  I  think,  must  be  taken  to  have  been 
the  right  court.  I  also  think  that  the  entire  examination  of  the 
bankrupt  must  have  concluded  before  the  bankrupt  can  be  said 
to  have  committed  an  offence  under  sect.  221.  We  cannot  say 
that  the  objections  are  not  cured  by  the  7  Geo.  4,  c.  64,  without 
overruling  Beff.  v.  fVarsltaner. 

JudffmetU  for  the  Crmon^ 
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COURT  OF  CRIMINAL  APPEAL. 

January  23,  1864. 

(Before    Cockburn,    C.J.,    Crompton  and  Willes,    JJ,, 
Channell,  B.,  and  Keating,  J.) 

Reg.  v.  FuiDGE.(a) 

Vexatious  Indictments  Act — Indictment  for  false  pretences  preferred 
without  leave  —  Quashing  objectionable  part  -^  Inadmissibility  of 
evidence. 

A  prisoner  was  committed  upon  one  charge  only  of  false  pretences^  but 
an  indictment  was  preferred^  wUhout  leave  as  required  by  22  ^r  23 
Vict.  c.  17»  s.  1,  and  found  by  the  grand  Jury  containing  a  s^Dond 
charge  of  false  pretences.  The  prisoner  refused  to  plead^  and  the 
court  directed  a  plea  ofnotguiliy  to  the  whole  indictment  to  be  entered 
for  him^  and  received  evidence  of  both  charges^  after  which  the  prisoner 
W€U  convicted : 

HeU  that  the  proper  course  woe  to  have  quashed  the  jpart  of  the  indict- 
ment relating  to  the  second  charge : 

Beld^  alsoy  that  as  evidence  upon  that  charge  would  not  then  have  been 
admissible,  the  conviction  could  not  be  supported. 


c 


ASE  reserved  for  the  opinion  of  this  Court 


WilUam  Varley  Fuidge  was  tried  before  me  at  the  Quarter 
Sessions  for  the  town  and  county  of  the  town  of  Southampton, 
holden  by  me  on  the  11th  of  January,  1864,  on  an  indictment 
containing  two  counts.  He  was  charged  in  the  first  count  of  the 
indictment  with  having  obtained  on  the  26th  of  September,  1863, 
a  shawl  from  Henry  Smart  by  false  pretences,  and  iti  the  second 
count  with  having  obtiuned  on  the  29th  of  September,  1863, 
another  shawl  from  Henry  Smart  by  false  pretences. 

The  false  pretences  were  in  each  case  similar. 

When  the  prisoner  was  placed  at  the  bar  his  counsel  applied  to 
have  the  indictment  or  its  second  count  quashed  on  the  ground 
that  the  order  of  committal  reciting  only  one  case  of  obtaining  a 
shawl  by  false  pretences,  namely,  the  one  on  the  26th  of  Septem- 
ber, the  prisoner  could  not  be  tried  for  the  subsequent  false  pre- 
tence, the  subject  of  the  second  count,  because  the  prisoner  nad 

(a)   Rtported  by  JoRK  Thomfsov,  Eaq.,  Barristtr-tt-Law. 
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not  been  committed  for  that  specific  offence,  but  only  for  the  one        ^^^ 
of  the  26th  of  September.  ^  Tv^r. 

None  of  the  other  provisions  of  the  Vexatious  Indictments  Act       

had  been  complied  with  (22  &  23  Vict,  c  17),  ^• 

I  refused  to  quash  the  indictment  or  its  second  count,  and  ruled      yextAum 
that  the  trial  should  proceed.  *  inJ^cunmuAa. 

On  the  prisoner  being  called  on  to  proceed  he  refused  to  do  so,' 
whereupon  I  directed  the  proper  officer  of  the  Count  to  enter  a 
plea  of  not  guilty. 

"When,  on  the  trial,  evidence  was  tendered  by  the  counsel  for 
the  prosecution  in  support  of  the  second  count  it  was  objected  to 
by  the  counsel  for  the  prisoner,  but  was  admitted  by  me. 

In  summing  up  1  left  the  evidence  on  the  two  counts  to  the 
Jury,  as  evidence  in  two  separate  and  distinct  cases ;  and  I  asked 
them  to  return  a  separate  and  distinct  verdict  on  each  of  the 
counts.  They  did  so,  and  returning  a  verdict  of  guilty  on  the 
first  count  I  sentenced  the  prisoner  on  that  count  to  three  months' 
imprisonment;  and,  returning  a  verdict  also  of  guilty  on  the 
second  count,  I  sentenced  the  prisoner  on  that  count  to  a  week's 
imprisonment,  to  commence  at  the  expiration  of  the  sentence 
passed  on  the  former  count. 

The  questions  for  the  consideration  of  the  Honourable  the 
Justices  of  either  Bench,  and  the  Honourable  the  Barons  of  the 
Exchequer  are : — 

1.  Ought  the  indictment  or  its  second  count  to  have  been 
quashed  ? 

2.  If  the  second  count  ought  to  have  been  quashed  or  not 
proceeded  upon  was  evidence  i^elating  to  it  admissible  or  inadmis- 
sible on  the  trial  of  the  first  count,  and  if  inadmissible  can  the 
convictions  on  the  first  count  be  upheld  or  not 

Montague  Bebe, 
January  16, 1864.  Kecorder  of  Southampton. 

No  counsel  was  instructed  on  either  "side. 

Yonge,  who  had  been  counsel  for  the  prisoner  at  the  trial,  by  per- 
mission, made  the  following  suggestions :  — It  was  •  clearly  wrong, 
and  contrary  to  the  Vexatious  Indictments  Act,  to  try  the  prisoner 
upon  the  whole  indictment.  Leave  should  have  been  obtained  to 
insert  the  second  count:  {Reg.  v.  Bratfy  9  Cox  Crim.Ca8.  218). 
The  trial  was  in  invitum  so  far  as  the  prisoner  was  concerned,  he 
having  refused  to  plead.  [Cbomptok,  J. — In  a  case  tried  before 
me  at  the  Monmoutfishire  Assizes,  on  a  similar  objection,  after 
consulting  my  brother  Channell,  I  quashed  the  objectionable 
counts,  leaving  the  good  counts  standing,  (a)  The  great  error 
was  in  directing  a  plea  of  not  guilty  to  the  whole  record  to  be 

(a)  TlM  folkming  u  the  eaie  alhided  io  i^Ox/ord  Ciremi,  J/bnmoiiM,  Uareh  81,  186S. 
— David  DftTies,  Edward  Da^es,  John  Evans,  Thomas  Phillips,  John  Willianui,  and  baao 
Vangban  snrrondored  to  take  their  trial  upon  a  eharge  of  riot  and  assaolt,  and  dettrojing  fur- 
Aiinre,  &c.,  on  the  12th  of  September,  1S61,  at  Abercom. 
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Rbo.        entered  for  the  prisoner.     [Cockburn,  C.J.— I  doubt  whether 
ForooB       ^^^®  ^®  "^*  ^  matter  for  the  discretion  of  the  Court,  and  whether 

'      the  prisoner  could  ask  raore  than  that  the  objectionable  count 

1864.  might  be  quashed.]  Then,  assunaing  that  the  second  count  ought 
v^mHous  *^  ^^^^  been  quashed,  the  prisoner  was  entitled  to  be  in  the 
JndietrrmtsAct.  Same  position  'as  if  there  had  been  but  one  charge  before  the 
Court,  and  if  so,  the  evidence  on  the  objectionable  count  could 
not  have  been  given,  and  was  inadmissible :  (Beff.  v.  Holt^ 
8  Cox  Crim.  Cas.  411).  There  the  prisoner  was  charged  with 
obtaining  a  specific  sum  from  A.  by  false  pretences,  and  it  was 
held  that  evidence  of  obtaining  another  sum  from  B.  by  similar 

?retences  within  a  week  was  inadmissible  to  prove  guilty  intent. 
?he  reception  of  evidence  of  the  charge  in   the  objectionable 
count  operated  to  the  prejudice  of  the  prisoner. 

Cockburn,  C.J. — We  are  of  opinion  that  the  first  question 
asked  of  the  Court,  whether  the  second  count  ought  to  have  been 
quashed,  must  be  answered  in  the  afiSrmative.  As  regards  the 
second  question,  we  are  of  opinion  that  the  evidence  relating  to 
the  second  count  was  inadmissible  on  the  trial  of  the  first ;  and 
the  majority  of  the  Court  are  of  opinion  that  the  conviction  upon 
that  count  cannot  be  upheld,  (a) 

Conviction  quatsfied. 

Tbe  indictment  contained  a  great  many  counts,  incloding  seyerai  which  charged  a  con* 
Bpiracf. 

ffttddlestone,  Q,C.,  W,  H,  Cooke  and  II.  James  cnndncted  the  prosecution;  R,  Sawyer 
defended  David  and  Thomas  Daries;  Smythies  defended  Evans  and  Pliillips ;  and  J.  J.  PowJt 
defended  Williams  and  Vanghan. 

When  the  defendants  were  arraigned  8mythie$  objected  that  the  indictment  was  bad,  upon 
tbe  ground  that  it  contained  counts  for  conspiracy,  without  showing  that  such  countd  wero 
admissible  under  the  recent  statute  (22  &  23  Vict.  c.  17),  passed  to  prevent  vexatious  indict- 
ments for  certain  misdemeanors.  The  Ist  section  of  that  statute  enacts  that  no  indictment 
for  certain  offences  therein  named  (including  conspiracj)  shall  bo  presented  to  or  found  by  a 
grand  jury,  unless  the  prouecutor  has  been  bound  over  to  prosecute  or  the  defendant  has  been 
committed  or  bound  by  recognisance  to  appear  to  answer  to  an  indictment  for  such  offence,  or 
unless  such  indictment  for  such  offence  be  preferred  by  the  direction  or  with  the  consent  in 
writing  of  a  Judge  of  a  Superior  Court,  or  of  the  Attorney  or  Solicitor  General. 

It  was  admitted  that  the  counts  in  question  had  been  improperly  introduced  into  the 
indictment,  but,  after  a  long  discussioft, 

Cromfton,  J.,  decided  that  he  had  power  to  quash  the  objectionsble  counts,  and  ordered 
them  to  be  quashed  accordingly. 

Powell  (on  the  part  of  Williams  end  Vaughan),  then  pleaded  a  plea  to  the  jurisdiction 
of  the  Court  to  try  the  indictment,  allegint:  th»t  the  indictment,  ss  found  by  the  grand  juiy, 
contained  the  objectionable  counts,  which  had  been  introduced  without  tbe  necessary  le^ 
authority. 

Huddleston,  on  the  part  of  the  prosecution,  then  handed  in  a  demurrer  to  the  defendants 
plea. 

A  discussion  then  took  place  upon  the  demurrer,  but 

Crompton,  J.,  after  consulting  Channel  1,  B.,  gave  judgment  for  the  Crown.  His  Lord- 
ship said  he  thonj^ht  he  had  power  to  quash  some  of  the  counts  without  quashing  the  whole 
indictment,  though  there  was  no  authority  for  so  doing. 

Powell  said  it  was  the  intention  of  the  prisoners  whom  he  represented  to  sue  out  a  writ  of 
error. 

The  four  prisoners,  David  and  Edward  Davies,  Evans  and  Phillips,  then  pleaded  "  not 
gailty,"  and  the  trial  proceeded  as  to  them,  the  judgment  giren  by  the  Court  upon  demurrer 
being  conclusive  as  to  the  other  two  prisoners. 

A  writ  of  error  was  not  sued  out,  but  there  is  a  writ  of  error  on  the  same  ground  now 
pending  in  the  Qoeen^s  Bench,  Crown  Paper,  i2^.  v.  Droit, 

(a)  See  next  case. 
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COUET  OF  QUEEN'S  BENCH. 

January  3MA,  1864. 

(Before  Cogeburn,  C.J.,  Blackbijbn  and  Mbllob,  JJ.) 

Beg.  v.  HEAK£.(a) 

VexaHotu  IndicimeHts  Ad-^Quashing  indietmeni'^False  sweartng-^ 

Court  marHoL 
An  indictment  found  by  a  grand  jury  not  having  jurisdiction  may  be 

quashed  at  any  stage^  at  the  instance  of  the  defendant^  even  after  plea. 
The  want  of  jurisdiction  may  be  shown  by  affidavit. 
The  defendant  wiU  be  left  to  his  writ  ^  error  where  the  want  ofjuris" 

diction  is  not  clear. 
The  24  4r  25  Vict  e.  115,  s.  57 ^  enacts  that  every  person  who,  upon  any 

examination  upon  oath  or  affirmation^  before  any  court  martial^  held 

in  pursuance  of  the  Act,  shall  wilftilly  and  eorruptiy  give  false  evidence^ 

shall  be  Uahle  to  the  penalties  ofwiyuland  corrupt  perjury. 
OfkBrCy  whether  an  indictment  under  thai  section  is  an  indictment  for 

perjury  within  the  meaning  of  the   Vexatious  Indictments  Act  (22  ^ 

23  Vict.c.n)f 

RULE  nisi  obtained  on  behalf  of  the  defendant  to  quash  an 
indictment  found  against  him  at  the  Central  Criminal  Court, 
in  May,  1863,  and  removed  into  this  Court  by  certiorari. 

The  indictment  charged  that  the  defendant  J.  L.  Heane  did, 
upon  an  examination  on  oath  before  a  court  martial,  held  in  pur- 
suance of  the  23  &  24  Yict.  c  123,  upon  Her  Majesty's  ship 
Hibernia,  then  being  upon  the  high  seas,  wilfully  ana  corruptly 
give  false  evidence,  &c. 

The  indictment  having  been  found  by  the  grand  lury,  a  bench 
warrant  was  obtained  by  the  prosecutor,  and  the  defendant 
arrested,  but  afterwards  held  to  baiL 

From  the  affidavits  it  appeared  that  a  court  martial  had  been 
held  on  board  the  Hibemiaj  in  Malta  harbour,  on  a  young  officer 
(the  prosecutor  of  this  indictment),  and  he  was  found  guilty  of 
some  of  the  charges  preferred  against  him,  and  dismissed  from  Her 
Majesty's  service.  The  defen^nt  (also  a  young  officer  on  board 
the  same  ship)  was  examined  as  a  witness  against  the  prosecutor, 
and  hk  evidence  on  that  occasion  formed  the  subject  of  this  indicts 

(a)  Beporttd  bj  JoBoi  T&ompsoh,  Eiq.,  Ban«t«-Aft-Ltw. 
VOL.    IX.  2  P 
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Beo.       ment,  which  was  preferred  without  any  previous  invesligation  or 
Hbajib.      l^^ve  of  a  jud^ei  and  found  before  the  defendant  returned  home. 

*      On  his  arrival  nome  from  the  Mediterranean  he  was  arrested  under 

1864.       the  Bench  warrant   His  defence  was  conducted  bythe  Admiralty. 
v^^^out         ^y  *^^  Vexatious  Indictments  Act  (22  &  23  Vict  c.  17,  s.  1) 

Indictments  Act  it  is  enacted  *'  that  no  bill  of  indictment  for  any  of  the  offences  fol- 
— Perjury---  jowins:,  ue.  perjury,  subornation    of  perjury,  &c,  shall  be  pre- 

Cowrt  martial  ggjj^g J  ^^  \yQ  found  by  any  grand  pry,  unless  the  prosecutor  or 
other  person  presenting  sucn  indictment  has  been  bound  by 
recognizance  to  prosecute  or  eive  evidence  against  the  person 
accused  of  such  offence,  or  unless  the  person  accused  has  been 
committed  to  or  detained  in  custody,  or  has  been  bound  by  recogni- 
zance  to  appear  to  answer  to  an  indictment  to  be  preferred  against 
him  for  such  offence,  or  unless  such  indictment  for  such  offence 
if  charged  to  have  been  committed  in  England,  be  preferred  by 
the  direction  or  with  the  consent  in  writing  of  a  Judge  of  one 
of  the  Superior  Courts  of  Law  at  Westminster,  or  of  Her 
Majesty's  Attorney  or  Solicitor*Grenernl  for  England,  or  unless 
such  indictment  for  such  offence,  if  charged  to  have  been  com- 
mitted in  Ireland,  be  preferred  by  the  direction  or  with  the  con- 
sent in  writing  of  one  of  the  Superior  Courts  of  Law  in  Dublin, 
or  of,  &c.,  or  (in  the  case  of  an  indictment  for  perjury)  by  the 
direction  of  any  Court,  Judge,  or  public  functionary  authorised  by 
14  &  15  Vict.  c.  100,  to  direct  a  prosecution  for  perjury." 

Bj  the  23  &  24  Vict  c.  123  (the  Naval  Discipline  Act),  s.  53,  it  is 
provided  *'  that  every  person  who,  upon  any  examination  upon  oath, 
or  upon  affirmation  before  any  court  martial  held  in  purduance  of 
that  Act,  shall  wilfully  and  corruptly  give  false  evidence^  shall  be 
liable  to  the  penalties  of  wilful  and  corrupt  perjury." 

The  22  Geo.  3,  c.  33  (repealed  by  23  &  24  Vict  c  123),  s.  17, 
enacted  '*that  all  persons  who  should  commit  any  wtlfulperfury  in  any 
evidence  on  examination  upon  oath  at  any  such  court  martial,  or  who 
shall  corruptly  procure  or  suborn  any  person  to  commit  such  wilful 
perjury,  shall  and  may  be  prosecuted  by  indictment  or  information." 
Ballantine,  Seijt,  Giffard  and  F.  H.  Lewis  showed  cause. 
First :  It  is  too  late  after  plea,  pleaded  for  the  defendant,  to  apply 
by  motion  in  this  way  to  quash  the  indictment:  (Archbold's  Grim. 
Plead.  80.)  The  defendant  should  except  to  the  indictment  before 
evidence  given  in  open  court :  (Foster's  Crown  Law,  230.)  It  is 
a  matter  of  discretion  for  the  Court  as  to  quashing  the  indictment, 
but  unless  the  point  is  dear  the  Court  will  not  decide  in  a  summary 
way,  as  the  defendant  is  not  without  remedy,  but  may  bring  error: 
(Rex  V.  Marshy  6  A.  &  K  236.)  [if.  C/tambers,  contra,  intimated 
he  should  contend  that  there  was  an  entire  want  of  iurisdiction.] 
Want  of  jurisdiction  in  this  case  can  only  be  shown  by  affidavits, 
and  an  indictment  cannot  be  quashed  for  matter  dehors  the 
indictment  The  objection  must  be  patent  on  the  face  of  the 
indictment  There  is  no  instance  of  an  indictment  having  been 
quashed  because  the  grand  jury  had  not  jurisdiction  to  find  it 
The  remedy  is  by  writ  of  error  or  plea  to  the  jurisdiction,  or  on 
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objection  to  the  admission  of  the  eTidence.     One  of  the  objections        K^o* 
in  Beg.y.  O'ConneU  (11  CL  &  Fin.  155),  was  that  the  grand  jury      gj^jj^     '^ 

had  no  jurisdiction  to  find  the  bill.  The  matter  cannot  be  tried  upon       * 

affidavit.  Secondly :  This  is  not  an  indictment  for  perjury,  and  if  1864. 
not,  the  Vexatious  Indictments  Act  does  not  apply.  Perjury  is  the  v^c^ous 
offence  of  wilful  false  swearing  before  a  judicial  tribunal,  but  a  court  intUetments  Aet 
martial  is  not  a  judicial  tribunal.  The  indictment  is  framed  upon  a  --Ptrjury^ 
charge  of  false  swearing  upon  the  Naval  Discipline  Act  (24  &  25  ^"^^"^^^^^ 
Vict.  c.  115,  s.  57).  The  Act  of  22  Geo.  3,  c.  33,  s.  17,  expressly 
described  the  offence  of  giving  fisdse  evidence  before  courts  mar- 
tial as  peijury,  but  the  24  &  25  Vict.,  which  repealed  that  Act, 
describes  it  as  giving  false  evidence.  It  is  like  false  declara- 
tions under  the  Bankruptcy  A^t,  which  are  made  liable  to  the 
I^enalties  of  peijury.  The  Vexatious  Indictments  Act  is  confined 
to  specific  offences,  among  which  is  perjury^  and  does  not  include 
offences  which  are  subject  to  the  same  punishment  as  perjury. 
Courts  martial  are  peculiar  jurisdictions  exercised  over  particular 
bodies,  and  are  governed  by  peculiar  rules  of  their  own,  and  take 
<*ognizance  of  a  variety  of  matters  not  offences  by  the  criminal 
law  of  the  country.  No  statute  was  necessary  to  give  a  General 
or  Admiral  power  to  maintain  discipline  by  martial  law  within  the 
army  or  fleet.  Inter  arma  silent  leges.  Thirdly:  The  offence 
here  is  alleged  to  have  been  committed  in  the  harbour  of  Malta^ 
which  is  not  upon  the  **  high  seas ;"  and  therefore  the  offence  was 
not  cognizable  in  this  country  at  common  law.  The  provisions  of 
the  Vexatious  Indictments  Act  could  not  therefore  have  been  com- 
plied with.  (BookiooocTs  case,  13  State  Trials,  139 ;  R.  v.  Feamley, 
1  T.  R  316 ;  Johnstone  v.  Sutton^  1  T.  R.  548 ;  R.  v.  Foster, 
1  Buss.  &  Ry.  460 ;  Spicer  v.  Reedy  Hobart,  62 ;  R.  v«  Chapman, 
1  Den.  432;  22  Geo.  2,  c.  33,  &  17  ;  17  &  18  Vict.  c.  104,  s. 
^20;  7  &  8  Vict.  c.  2,  ss.  2,  3;  12  &  13  Vict,  c.  106,  s.  250.) 

M,  Chambers,  Q.C.,  and  West  in  support  of  the  rule. — First : 
Where  there  is  a  want  of  jurisdiction  to  find  the  indictment,  the 
Court  will  quash  the  indictment  on  the  application  of  the  defen* 
dnnt,  even  after  plea  pleaded.  It  would  be  a  great  abuse  to  be 
obliged  to  proceed  upon  such  an  indictment  when,  after  all,  it 
must  be  reversed  for  want  of  jurisdiction :  (Hawkins'  P.  C,  bk.  2, 
-c.  25 ;  Com.  Dig.  Ind.  H.  ;  Bac.  Abr.  Ind.  E.)  The  objection 
may  be  raised  upon  affidavit — Could  not  the  Court  ^uash  an 
indictment  found  at  Quarter  Sessions  without  jurisdiction?  In 
R  T.  WUUams  (1  Burr.  125)  (Lord  Mansfield's  time)  it  was 
held  that  an  indictment  might  be  quashed  for  want  of  jurisdic- 
tion. The  Vexatious  Indictments  Act  prohibits  the  prefer- 
ring of  an  indictment  for  peijury  without  going  before  a  magis- 
trate, or  by  leave.  The  present  is  an  indictment  for  peijury. 
The  defendant  might  have  been  taken  before  a  magistrate  on  his 
arrival  in  this  country,  and  so  a  preliminary  investigation  might 
have  taken  place.  The  Naval  Discipline  Act  enacts  that  any 
«>erson  who  shall  wilfullvand  corruptly  give  false  evidence  shall  be 
liable  to  the  penalties  of  wilful  and  corrupt  perjury.     It  assumea 
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Rbg.       the  offence  to  be  peijurj.     Then  a  court  martial  is  a  judiciaL 

HbI^b.      tribunal.    [Mellor,  J.— In  Hawk.  P.C.,bk.  2  ;  S.C.,  69,  s.  2,  a 

.    judicial  tribunal  is  defined  to  be  **  any  lawful  tribunal)"  whether  it 

1864.       concerns  the  interest  of  the  sovereign  or  the  subject.]     The  indict- 
v^cc^oua    ^^^^  alleges  the  offence  to  have  been  committed  within  the 
/iuiic^.entoilct  jurisdiction  of  the  Admiralty,  and  so  within  the  jurisdiction  of 
— ^«^|^^  the  Central  Criminal  Court.    This  is  a  case  pre-eminently  withia 
Court  nuaiuu.  ^^^  mischief  intended  to  be  remedied  by  the  Vexatious  Indict- 
ments Act. 

CocKBUBN,  C.  J« — If  we  quash  this  indictment,  it  can  only  b& 
upon  the  ground  that  we  are  clearly  of  opinion  that  it  is  bad^ 
which  we  are  not ;  but  if  we  refuse  to  do  so^  and  leave  the  defen— 
dant  to  his  writ  of  error,  then  the  question  will  be  fairly  opea 
to  discussion.  I  think  that  it  is  open  to  considerable  doubt^ 
whether  this  indictment  is  within  the  Vexatious  Indictments  Act^ 
22  &  23  Vict  c  17.  That  being  so,  the  question  is,  whether  we^ 
are  now  to  put  an  end  to  the  indictment,  and  so  prevent  all  further 
discussion  upon  it  ?  Now,  as  this  application  is  made  to  our  discre- 
tion, we  must  see  that  we  do  not  prejudice  the  parties.  I  think  we 
ought  to  say,  with  reference  to  the  preliminary  objection,  that  it 
ought  not  to  prevail.  As  regards  the  objection  that  the  motion  to 
quash  cannot  be  made  after  plea  pleaded^  I  think  if  it  is  made  te 
appear  clearly  that  there  was  no  jurisdiction,  we  have  power  to 
quash  the  indictment  at  any  stage^  and  even  for  matter,  not  appa- 
rent on  the  face  of  the  indictment,  brought  to  our  notice  by  extra- 
neous evidence  upon  affidavit.  But  when  we  come  to  consider 
whether  the  offence  charged  is  within  the  22  &  23  Vict.,  it  turns 
upon  whether  this  is  an  indictment  for  perjury  or  not  If  the  defen- 
dant had  been  indicted  for  perjury  in  the  ordinary  way,  I  think 
it  doubtful  if  the  indictment  coiud  have  been  sustained.  For- 
merly there  was  an  undoubted  right  in  the  prosecutor  to  go  before 
the  grand  jury  in  the  first  instance,  but  that  right  is  taken  away 
in  certain  cases,  and  we  must  see  if  it  is  taken  away  in  the  pre- 
sent one.  I  think  that  is  a  matter  of  much  doubt,  and  it  would 
not  be  right  in  us  to  do  anything  whereby  the  question  may  be 
prevented  from  bein^  considered  oy  a  Court  of  Error. 

Blackburn,  J.— I  am  of  the  same  opnion.  This  is  a  matter 
for  the  discretion  of  the  Court,  but  still,  if  the  proceedings  under 
the  indictment  were  clearly  wrong,  this  Court  might  exercise 
their  discretion  by  deciding  summarily  that  the  indictment  should 
be  quashed.  But  when  the  case  is  one  of  doubt,  and  the  circum- 
stances point  to  no  especial  mischief  that  would  result  from  leaving 
the  case  for  the  decision  of  a  Superior  Court,  it  is  more  discreet 
so  to  leave  it.  Two  points  of  much  doubt  have  been  discussed ;. 
first,  Whether  this  is  an  indictment  for  perjury  within  the  22  &  2d» 
Vict  c.  17 ;  and,  second,  Whether  the  Act  applies  to  offences 
committed  beyond  the  seas.  I  think  there  is  so  much  doubt  upoix 
these  two  points  that  we  ought  not  to  quash  the  indictment  upon 
the  present  motion. 
Mbllob,  J.,  concurred.  Bute  ducharyd. 
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COURT  OF  CRIMINAL  APPEAL. 

January  23,  1864, 

(Before  Cockburn,  CJT^  Ceompton  and   Willes,  JJ., 
CHANNELLy  B.,  and  Keating,  J.) 

Reg.  v.  Matthew  Knight,  (a) 

Autrefois  acquUr^Evidmce  of  lareeny-^Reemt  possession. 

Jhrisonevj  a  servant^  was  committed  to  take  his  trial  at  the  April  Sessions 
on  a  charge  of  stealing  copper  from  his  masters.  He  was  fried  and 
acquitted.  Two  days  before  his  trial  the  prosecutors  laid  an  infomut' 
tion  and  obtained  a  warranty  under  which  the  prisoner  was  appre^ 
hendedy  immediately  -after  the  acquittal,  for  stealing  other  things  {Jive 
shovels  and  a  riddle)  from  them  previous  to  his  apprehension  on  the 
first  charge.    He  was  cotnmittedfor  trial  on  the  second  charge. 

On  the  second  trials  the  prisoner  pleaded  autrefois  acquit^  and  his 
advocate  contended  that  the  prisoner  was  entitled  to  succeed  on  that 
pleOj  on  the  ground  that  both  charges  might  have  been  included  in  the 
indictment  on  the  first  trial.  The  jury  gave  their  verdict  that  the 
prisoner  was  not  acquitted  of  tlie  second  charge  on  the  first  trial. 

The  riddle  was  not  proved  to  have  been  in  the  prosecutors*  possession  for 
eighteen  months  before  the  trials  and  the  shovels  for  eight  months,  and  the 
evidence  was,  that  the  prisoner  was  first  seen  about  January  with  the 
things  in  his  possession^  the  second  trial  being  in  June.  The  jury 
convicted  the  prisoners 

Held,  that  the  conviction  was  right,  and  that  there  was  no  ground  for 
the  verdict  being  entered  for  the  prisoner  on  the  plea  of  autrefois 
acquit ;  or  for  an  acquittal  on  the  ground  that  no  recent  possession 
was  traced  to  the  prisoner. 

/^  ASE  stated  for  the  opinion  of  the  Court. 

Lincokiahire,  Ke8teven.-*-At  the  General  Quarter  Sessions  of 
the  Peace  of  our  Sovereign  Lady  the  Queen,  holden  at  Bourn, 
in  and  for  the  said  parts  and  county,  on  Monday,  29th  Jane, 
1863,  before  the  Right  Hon.  Sir  John  TroUope,  Bart.  Chairman^ 
William  Parker,  Esq.,  and  other  justices  of  the  peace  of  our  said 
Lady  the  Queen : 

(a)  Reported  bj  Johh  Ttaoicpsov,  £iq.,  Barrister-tt-LaW. 
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Bbo. 

9. 

Matthew 
Knight. 

1864. 

AutrefoiM 
acquit — 
Larceny* 


The  prisoner,  Matthew  Knight,  was  tried  before  me  at  the 
Easter  Quarter  Sessions,  for  the  parts  of  Kesteven  aforesaid,  held 
at  Bourn  aforesaid,  on  the  6th  April,  1863,  upon  an  indictment 
charging  him  with  having,  on  the  22nd  January,  1863,  at  Spittle- 
gate,  in  the  said  parts,  feloniously  stolen  twenty-five  pounds 
weight  of  copper,  of  the  value  of  1/.  3*.,  of  the  goods  and  chattels- 
of  one  Kichard  Homsby  the  younger  and  others. 

From  the  evidence  produced  by  the  prosecution  in  support  of 
this  indictment,  it  appeared  that  the  prosecutor's  foreman  first 
became  acquainted  with  the  loss  of  the  copper  on  the  12tb 
January,  1863,  and  that  on  the  17th  of  the  same  month  of 
January  the  prisoner  was  apprehended  on  a  warrant,  charging 
him  with  having  committed  the  larceny  on  the  6  th  December, 
1862 ;  he  was  then  remanded  until  the  22nd  January,  and  on 
that  day  further  remanded  until  the  6th  February,  when  he 
was  fully  committed  for  trial  at  the  then  ensuing  sessions,  to  be 
held  on  the  6th  April. 

At  the  trial,  the  attorney  for  the  prisoner  took  exception  to* 
evidence  being  given  of  certain  admissions  made  by  the  prisoner 
concerning  the  copper  prior  to  the  day  named  in  the  indictment, 
and  the  objection  being  allowed,  the  attorney  for  the  prosecu- 
tion thereupon  withdrew  from  the  case,  and  the  prisoner  was 
acquitted. 

Immediately  after  his  acquittal,  on  the  6th  April,  the  pri- 
soner was  again  apprehended  on  a  warrant,  granted  upon  ai^ 
information  preferred  by  the  same  prosecutors  on  the  4th  April, 
charging  him  with  having,  on  the  22nd  Januanr,  1863,  at  Spittle- 
gate  aforesaid,  in  the  parts  and  county  aforesaid,  feloniously 
stolen  five  shovels  and  one  riddle,  of  the  value  in  the  whole  of 
105.,  of  the  goods  and  chattels  of  the  said  Bichard  Homsby  the 
younger  and  others. 

In  the  depositions  taken  previous  to  the  second  commitment, 
on  the  18th  April,  1863,  the  prisoner  is  therein  charged  with 
having  feloniously  stolen  the  shovels  and  riddle  on  the  22nd 
January,  1863. 

At  the  present  Midsummer  Quarter  Sessions  for  the  said  parts* 
and  county  aforesaid,  held  at  Bourn  aforesaid,  on  the  29th 
June.  1863,  the  prisoner  was  indicted  before  me  with  having,  at 
Spittlegate  aforesaid,  stolen  the  said  riddle^  on  the  20th  Septem- 
ber, 1862 ;  and  in  a  second  count  he  was  charged  with  having,  at 
Spittlegate  aforesaid,  stolen  the  said  five  shovels  on  the  16th 
January,  1863. 

From  the  evidence  adduced  at  this  second  trial  it  appeared 
that  one  of  the  prosecutors'  witnesses  saw  a  riddle  branded  £•  H» 
and  X.  (similar  to  the  one  produced),  on  the  prisoner's  premises,, 
in  the  summer  time  of  1862,  and  that  both  the  riddle  and  shovels 
were  found  by  a  police  constable  in  the  prisoner's  possession  on 
the  2l8t  January,  1863.  There  was  no  evidence  in  either  case 
to  show  on  what  particular  day  or  month  either  the  copper^ 
'  riddle,  or  shovels  were  stolen^ 
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For  several  years,  and  np  to  the  time  of  his  apprehension,  the 

frisoner  had   been  in  the  employ  of  the  prosecutors,  Messrs.     matthbw 
lomsby,  of  Grantham,  who  are  machine  makers,  in  a  large  way     Ktnaflr. 
of  business,  employing  about  four  hundred  hands.     The  evidence       — ^ 
against  the  prisoner  in  the  first  case  was  chiefly  the  prisoner's       ]^' 
own  admission  in  producing  the  stolen   cojpper  on  an  implied     AutrtfoU 

£romi8e  from  prosecutor's  foreman,  which  evidence  was  rejected,      acquitr^ 
Q  the  second  case  there  was  no  admission  or  confession.    The     ^^^^'^^^^ 
stolen  property  was  found  on  the  prisoner's  premises  by  the 
police  whilst  in  custody  on  remand  upon  the  first  charge. 

The  grand  jury  having  found  a  true  bill,  the  prisoner  pleaded 
in  due  form  autrefois  acquit,  and,  in  support  of  such  plea,  his 
attorney  raised  the  following  point  of  law,  viz.,  that  the  first 
indictment  ought  to  have  included  all  the  articles  which  the 

niecutors,  on  or  previous  to  ^the  6th  February  (the  day  of 
committal),  or  the  6th  April  (the  day  of  trial),  knew  to  have 
been  stolen  by  the  prisoner  from  them;  and  that  they  (the 
prosecutors)  could  not  by  an  alteration  of  dates  prefer  different 
mdictments  against  the  prisoner  for  offences  of  the  same  sort 
committed  at  tne  same  place  and  against  the  same  person.  And 
that,  therefore,  an  ac(|uittal  of  the  offence  charged  in  the  first 
indictment  was  an  acquittal  of  the  offence  or  offences  charged  in 
the  second. 

In  support  of  this  argument  prisoner's  attorney  relied  upon  the 
law  of  including  any  number  of  articles  in  one  indictment ;  and 
also  further  cited  sect.  16  of  14  &  15  Vict,  c  100,  to  show  that 
the  prosecutors  could  have  inserted  any  number  of  cases  not 
exceeding  three,  provided  they  were  committed  within  six  months; 
and  the  dictum  of  Parke,  B.,  as  reported  in  the  case  of  Beg.  v. 
Bird  (5  Cox  Crim.  Cas.  1,  11,  20.) 

The  jury  gave  their  verdict  that  the  prisoner  was  not  acquitted 
of  the  second  offence. 

The  prisoner  then  pleaded  not  guilty  to  the  felony. 

The  riddle  and  shovels  were  clearly  identified  to  be  the  property 
of  the  prosecutors,  and  were  found  in  the  possession  of  the  prisoner 
— the  riddle  in  his  back  yard,  one  shovel  in  his  coal-house,  another 
shovel  in  his  garden,  covered  over  with  ashes,  and  three  other  shovels 
locked  up  in  a  distant  pig-sty  in  prisoner's  occupation;^  and  one 
of  the  prosecutors'  witnesses  stated  that  in  the  beginning  of 
January,  about  half-past  seven  o'clock  in  the  morning,  the  prisoner 
brought  some  tools  in  a  barrow  into  his  (the  witness's)  yard, 
where  the  pigHBty  was,  and  stated  "  he  had  brought  them  to  put 
at  the  top  of  the  pig-sty  to  be  out  of  the  way."  The  brand  mark 
had  been  erased  from  some  of  the  shovels,  and  the  letters  M.  K. 
(the  prisoner's  initials),  had  been  substituted.  In  cross-examina- 
tion the  foreman  stated  it  was  impossible  to  say  when  the  articles 
were  taken. 

The  attorney  for  the  prisoner  then  asked  the  Court  to  direct 
an  acquitt^  on  the  ground  that  the  riddle  not  being  proved  to 
have  been  in  their  possession  for  the  period  of  upwards  of  eighteen 


1864. 


acquit-^ 
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fi*ck  mondts  and  tke  (ahovek  for  not  leM  than  eight  monthe,  there  was  no 
JiAxmvw  '^<^^^t  poseasion  by  the  jHisoner  bb  contemplated  by  the  law,  and 
Xnoar.     that,  therefore,  the  prisoner  was  not  bound  to  account  how  he 

came  by  the  property  stolen. 
I  left  the  whole  question  to  the  jury^  who  returned  a  verdict  of 

guilty. 
fT,^         The  Court  sentenced  the  prisoner  to  be  imprisoned  for  one 
'^'^°^'     calendar  month  to  hard  labour,  subject  to  the  opinion  of  the 

Court  of  Criminal  Appeal  upon  the  foilowii»^  points,  taking  bail 

for  his  rendering  himself  in  execution  if  the  oecision  of  the  Court 

should  be  against  him. 

1.  Whether  an  acquittal  of  the  offence  charged  in  the  first 
indictment  was  an  acquittal  of  that  charged  in  the  second ;  and, 
if  so,  ought  the  prisoner  to  have  been  acquitted  on  the  plea  of 
autrefois  acquit  f 

2.  Whether  the  Court  ought  to  have  directed  an  acquittal  upon 
the  law  of  recent  possession  or  otherwise,  as  requested,  and  upon 
the  grounds  statea  by  the  prisoner's  advocate. 

John  Tbollope,  Chairman. 

O'Brien^  Serjt.,  for  the  prisoner,  admitted  that  he  could  not 
sustain  the  objections  made  for  the  prisoner,  and  reserved  for  this 
Court. 

By  the  Court,  C&nviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

January  23,  1864. 

(Before  Cockburn,  C.J.,  Ohompton  and  Willes,  JJ., 
Channel,  B.  and  Keating,  J.) 

Beg*  v.  Kerrigan,  (a) 

False  pretence$--^Evideftce, 

An  indicimeni  cJutrged  K»  and  W,  with  falsely  pretending  to  B,  that 
they  had  a  quantity  of  tobacco^  which  they  proposed  to  sell^  and  did 
sell  to  him^  and  thereby  obtained  money  from  him,  7*he  evidence  was 
that  K»  and  another  person.  P.,  acting  togeAer,  were  the  chief  parties 
by  whom  the  false  pretences  had  been  made : 

HMj  that  the  acts  of  P.  were  the  acts  of  K,^  and  admissible  against  him 
iqnm  the  indictment 

CASE  reserved  at  the  Quarter  Sessions  of  the  county  of  Derby 
for  the  opinion  of  this  Court. 

On  the  17th  of  September,  1863,  John  Kerrigan  was  committed 
by  E*  Wilmot,  Esq.,  and  L.  E.  Mann,  Esq.,  magistrates  for  the 
county  of  Derby,  to  take  his  trial  at  the  Michaelmas  Quarter 
Sessions.  The  commitment  charged  him  with  one  William  Wil- 
son, ''for  that  the  said  John  Kerrigan  and  William. Wilson  on  the 
7th  of  September  instant,  at  Belper^  in  the  said  county,  did 
unkwfuUy,  knowingly  and  falsely  pretend  to  sell  to  Daniel 
Barlow  two  bales  of  tobacco,  containing  three  hundred  pounds 
weight,  at  and  for  the  sum  of  49iL,  whereas,  in  truth  and  in  fact, 
the  said  bales  contained  about  half-a-pound  of  tobacco  only,  by 
which  said  false  pretence  the  said  John  Kerrigan  and  William 
Wlkon  did  unlawfully  obtain  from  the  said  Daniel  Barlow  the 
sum  of  3U,  with  intent  then  and  there  to  cheat  and  defraud  him, 
the  sud  Daniel  Barlow,  of  the  same,  contrary  to  the  statute  in 
such  case  made  and  provided." 

The  first  count  charged  that  Kerrigan  and  Wilson,  '*  on  the 
7th  of  September,  1863,  unlawfully,  knowingly  and  designedly 
^  fftbely  pretend  to  Daniel  Barlow  that  they,  the  said  John 

(a)  B«ported  by  Joaor  Xbohmoh,  Eiq.,  B«ni0t«HU-Law. 
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Bbg.  Kerrigan  and  William  Wilson,  were  possessed  of  a  large  quantity 
^'         of  good  tobacco,  to  wit,  two  bales  ot  tobacco,  containing  3  cwt^ 

'    of  the  value  of  22.  per  stone  weight,  and  which  they  the  said  John 

1864.       Kerrigan  and  William  Wilson  proposed  to  sell,  and  did  sell  and 

. deliver  to  the  said  Daniel  Barlow,  by  means  of  which  said  false 

~£wcS^"  pretence  the  said  John  Kerri^n  and  William  Wilson  did  then 
unlawfully  obtain  from  the  said  Daniel  Barlow  the  sum  of  31/. 
of  the  moneys  of  him  the  said  Daniel  Barlow,  with  intent 
thereby  then  to  defraud,  whereas,  in  truth  and  in  fact,  the  said 
John  Kerrigan  and  William  Wilson  were  not  possessed,  and  had 
notjn  their  possession  a  large  quantity  of  good  tobacco,  to  wit, 
two  bales  of  tobacco  containing  3  cwt.,  of  the  value  of  22.  per 
stone  weight,  as  they  the  said  John  Kerrigan  and  William 
Wilson  did  then  so  falsely  pretend,  but  only  two  bales  which 
contained  half-a-pound  weight  of  tobacco,  together  with  a  large 
quantity  of  stones,  bricks,  and  sawdust,  as  they  the  said  John 
Kerrigan  and  William  Wilson,  ^  at  the  time  they  so  falsely  pre- 
tended as  aforesaid,  well  knew,  against  the  form  of  the  statute  in 
such  case  made  and  provided." 

Second  count — That  Kerrigan  and  Wilson,  *^  being  evil-disposed 
persons  and  wickedly  devising  and  intending  to  defraud,  on  the 
7th  of  September,  1863,  did,  amongst  themselves  and  divers 
other  persons,  to  the  jurors  unknown,  conspire,  contrive,  confede- 
rate and  agree  together  falsely  and  fraudulently  to  cheat  and 
defraud  one  Daniel  Barlow  of  a  large  sum  of  money.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  ixtrtljer  present  that 
the  said  John  Kierrigan  and  William  Wilson,  and  other  persons 
as  aforesaid,  in  pursuance  of  and  according  to  the  said  conspiracy, 
combination,  confederacy  and  agreement,  did,  on  the  day  and 
year  aforesaid,  represent  to  the  said  Daniel  Barlow  that  they,  the 
said  John  Kerrigan  and  Williani  Wilson,  had  in  their  possession 
a  large  quantity  of  tobacco  of  good  and  valuable  quality,  to  wit, 
of  the  value  of  22.  per  stone,  and  would  sell  and  deliver  to  the 
said  Daniel  Barlow  two  bales  of  the  said  tobacco,  containing  3  cwt, 
for  the  sum  of  492.,  and  that  they,  the  said  John  Kerrigan  and 
William  Wilson,  did  deliver  to  the  said  Daniel  Barlow  two  bales 
which  they  represented  and  alleged  to  contain  3  cwt  of  good 
tobacco,  of  such  value  as  aforesaid,  but  which  said  bales  contained 
half-a-pound  weight  of  tobacco  only,  together  with  a  large  quan- 
tity of  stones,  bricks,  and  sawdust,  with  intent  to  cheat  and 
defraud  the  said  Daniel  Barlow  of  a  large  sum  of  money,  to  wit, 
of  the  sum  of  312.,  against  the  peace  of  our  Lady  the  Queen, 
ber  Crown  and  dignity .'* 

Wilson  was  acquitted;  Kerrigan  was  found  guilty  on  hoth 
counts. 

All  the  counts  referred  to  the  same  transaction. 

The  prisoner  pleaded  not  guilty,  and  his  counsel  (Mr.  Stephen) 
then  moved  the  Court  to  (jnash  the  count  charging  a  conspiracy, 
on  the  ground  that  the  prisoner  had  not  been  committed  nor  the 
prosecutor  bound  over  to  prosecute  on  that  charge,  nor  had  the 
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leave  of  a  judge  or  of  the  Attorney  or  Solicitor  General  been        Kw*- 
obtained   to    prefer  it,   as    required  hj  22   &  23  Vict.  c.  17,    kkbmgam. 

8. 1.     After  hearine  the  counsel  for  the  prosecution,  the  Court       

determined  to  retam  the  count,  and  left  it  to  the  jury,  because        ^^^ 
they  were  of  oj^inion  that  such  leave  was  not  necessary  when  a  f»^^  pretences. 
count  for  conspiracy  was  merely  a  variation  of  the  same  charge    —Evidence, 
as  that  laid  in  the  first  count,  but  only  in  cases  in  which  con- 
spiracy was  an  original  and  distinct  offence.     The  counsel  for  the 
prisoner  admitted  that  there  was  evidence  of  a  conspiracy  for  the 
jury,  if  they  had  power  to  try  the  prisoner  on  the  count  in  ques- 
tion.    The  jury  convicted  the  prisoner. 

The  evidence  was  as  follows  :— 

Daniel  Barlow  sworn. — I  live  in  Derby.  On  August  2 1st  a 
man  called  Philip  came  to  my  house ;  he  said  sometning  about 
some  tobacco.  On  August  24th  J.  Kerrigan  sailed  and  wanted 
to  sell  me  some  silk.  I  said,  ^*  One  of  your  men  has  been  the 
Friday  before."  He  said,  "  Yes,  it  is  one  of  our  men ;  we  have 
forty  men  in  this  country  getting  orders."  He  talked  in  a  foreign 
accent.  He  said  they  had  a  large  firm  in  Liverpool,  and  dealt  in 
tobacco,  tea,  and  other  things ;  thej  could  sell  tobacco  cheaper 
than  any  other  firm,  because  they  imported  it  all  from  abroad ; 
they  could  sell  it  for  2/.  a  stone.  I  said  I  had  a  friend  in  the 
wholesale  trade,  and  I  would  see  him  about  it.  I  had  asked 
Philip  for  a  sample.  On  Friday,  August  28thy  some  one  left  a 
sample  of  two  ounces  of  superior  tobacco  at  my  house.  Kerrigan 
did  not  say  where  they  were  staying.  I  afterwards  went  to  a  chop- 
house  next  door  to  the  York  Hotel,  Derby.  I  found  Philip  next 
door,  and  he  took  me  to  Kerrigan  to  the  chop-house.  I  tola  them 
I  had  seen  my  friend,  and  he  would  take  3  cwt.  a  week  if  it 
was  as  good  as  the  sample.  They  said  they  could  supply  him 
%vith  a  ton.  I  agreed  for  3  cwt.,  at  2/.  a  stone,  48/.  in  alL 
Kerrigan  said  it  was  in  bales ;  there  might  be  a  stone  over  or 
under,  but  it  could  be  rectified  when  we  settled.  He  said  it  was 
about  two  miles  out  of  Derby.  He  said  I  should  have  it  in  two 
or  three  days.  On  September  2nd  I  went  again  to  the  eating- 
house  ;  the  tobacco  ha!d  not  been  delivered.  I  found  Kerrigan 
alone ;  and  asked  why  it  had  not  been  delivered ;  he  said  Philip 
had  hurt  his  foot.  He  (Kerrigan)  was  going  to  Liverpool.  I 
must  pay  Philip  for  the  tobacco ;  it  woiud  be  just  the  same  as 
paying  himself;  he  had  left  his  address  with  Philip.  On  the  7th 
September  Philip  came  and  gave  me  a  piece  of  paper.  (This 
was  not  produced  in  Court.)  I  went  with  him  to  Helper  in  a 
trap,  to  the  Angel  Inn.  He  showed  me  the  way.  I  paid  him 
there  312.  on  account  of  49il  I  refused  to  pay  him  the  whole 
price  until  I  had  weighed  the  tobacco.  He  gave  me  no  receipt. 
He  went  out  of  the  door ;  I  followed.  One  bale  was  in  the  trap. 
Two  men,  of  whom  Wilson  was  one,  were  lifting  in  another.  I 
drove  to  Mr.  Mayers,  at  Derby,  and  we  opened  both  bales.  The 
first  contained  half-n-pound  of  tobacco  spread  out  at  the  top, 
brown  paper,  stones,  bricks,  old  hay,  and  sawdust;  the  other 
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Hbo.       contaiD'ed  no  tobacco  at  all.     The  bales  were  wrapped  up  id 
Kkrmoan.    canvass  and  tied  with  tarred  cord.     I  paid  Philip  in  conseqneoee 

' —    '    of  what  Kerrigan  said  to  me.    I  did  not  then  know  Kerrigan's 

1864.  name. 
raisTpt^unees  ^ohn  Barber  swotn. — I  keep  the  Anfgel  Inn  at  Belper.  On 
--Evidence.  Thursday,  the  3rd  of  September,  Kerrigan  came;  some  other 
men  were  there.  All  used  to  go  out  with  packs  on  their  backSi 
Kerrigan  went  on  Friday.  On  Saturday  Pnilip  came ;  he  asked 
leave  to  put  two  bales  in  an  outhouse;  this  was  done.  They 
were  canvass  bales  tied  with  tarred  cord.  On  Sunday,  Kerrigan 
came.  Philip  and  some  other  men  came  with  him.  Kerrigan 
and  Philip  went  away.  On  Mondav,  the  7th  of  September, 
Mr.  Barlow  and  Philip  came  about  dusk  in  a  trap.  Philip  asked 
for  the  key  of  the  outhouse,  and  I  gave  it  him.  Kerrigan 
employs  and  supplies  hawkers ;  there  were  four  at  my  house ;  he 
said  his  men  had  gone  off  with  his  goods. 

Rebecca  Kirkland  sworn.— I  keep  a  shop  at  Belper,  and  sell 
cord,  next  door  but  one  to  Mrs.  Coopers.  On  the  4th  of  Sep- 
tember three  men  bought  some  tarred  cord.  Kerrigan  was  one 
of  them.     He  paid  for  it.    The  oord  produced  is  similar  to  it. 

Hannah  Cooper  sworn. — I  let  lodgings  in  Belper.  On  the  5th 
of  September  Kerrigan  came.  Two  men,  called  Philip  and  Bill, 
were  m  the  house.  On  the  morning  of  that  day  I  went  out 
Philip  and  Bill  were  in  bed.  I  returned  about  nine,  and  found 
the  aoor  locked.  They  said  I  could  not  come  in,  they  were 
packing  china  and  glass.  I  went  away  for  an  hour  and  returned; 
the  men  were  gone.  Two  bales,  wrapped  in  sacking,  and  tied 
with  tarred  cord,  were  in  the  house;  the  packages  had  been 
recently  tarred ;  some  tar  was  in  a  pot  on  the  nob  of  the  fireplace. 
I  found  some  hay  and  sawdust  at  the  back  door.  Between  three 
and  four  p.m.,  two  men  took  the  packages  away  in  a  wheelbarrow. 
On  Monday,  the  7th  of  September,  Kerrigan  came  in  drunk. 
Next  morning  he  went  out  about  six,  and  soon  came  in  again. 
He  said,  '"Has  any  policeman  been?"  I  said,  '*Why?"  He 
aaid,  ^'Because  I  have  been  fighting."  He  left  some  things  in 
my  charge  and  went  away,  and  I  saw  him  no  more.  He  said  he 
was  going  to  Chesterfield. 

George  Carter  sworn. — I  apprehended  both  the  prisoners  on 
8th  of  September,  at  Chesterfield  station.  Kerrigan  got  out  of 
the  carriage  first,  and  I  took  him,  and  charged  him  with  obtaining 
money  by  false  pretences  from  Dr.  Barlow.  Kerrigan  said,  "1 
don't  know  any  one  of  that  name."  I  searched  him,  and  found 
a  pill-box  with  Dr.  Barlow's  name  on  it.  Next  morning  Bariow 
<^me  and  identified  him.  He  said  to  Kerrigan,  ^'  Good  morning, 
Monsieur  Antonio  de  Monti."  Kerrigan  said,  *^  I  don't  know 
you." 

At  the  conclusion  of  the  case  for  the  Crown  the  prisoner's 
counsel  objected  that  there  was  no  evidettce  to  go  to  the  jury  that . 
the  prosecutor  had  obtained  any  money  by  false  pretences,  as  tbe 
only  fake  pretence  within  the  meaning  of  the  statute  was  the 
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5retence  by  the  man  Philip,  that  the  narcel  contained  tobacco.        ^^' 
'be  counsel  for  the  'prosecution  arguea  that  the  false  pretence    Eebrioak. 
was,  that  the  prisoner  pretended  to  be  possessed  of  3  cwt.  of       — -- 

tobacco,  worth  21.  per  stone ;  that  this  was  so  laid  in  the  indict-       * 

ment,  and  that  there  was  eyidence  for  the  consideration  of  the  False  jntunce^ 
jury,  not  only  that  he  made  such  false  pretences  and  obtained  the    —Evidence, 
money  of  the  prosecutor  by  it,  but  that  he  (the  prisoner)  knew 
it  to  be  false  when  he  made  it. 

The  Court  held  that  there  was  evidence  to  go  to  the  jury  on 
both  counts  of  the  indictment.  The  jury  conyicted  the  prisoner 
on  both  counts.  The  Court  sentenced  him  to  twelve  calendar 
months'  imprisonment  upon  each  count,  the  sentences  to  run 
together.    The  questions  for  the  Court  of  Criminal  Appeal  are — 

Ist  Whether  the  count  charging  a  conspiracy  ought  to  have 
been  left  to  the  jury  ? 

2nd.  Whether  there  was  evidence  to  go  to  the  jury  in  support 
of  the  count  charging  a  false  pretence? 

F.  Stephen^  for  the  prisoner. — First,  with  regard  to  the  count 
for  obtaining  money  nrom  the  prosecutor  by  false  pretences,  the 
only  false  pretence  proved  was,  that  these  specific  bales  at  the 
Angel,  Belper,  contamed  tobacco.  [Cbompton,  J.— That  they 
were  tobacco.]  It  was  not  proved  that  the  prisoner  Kerrigan 
took  any  part  in  that  false  pretence.  The  statement  that  the 
prosecutor  paid  Philip,  in  conse<][aeQce.  of  what  Kerrigan  said  to 
liim,  may  apply  to  the  conversation  between  Philip  and  Kerrigan 
and  the  prosecutor  at  Derby,  when  they  said  they  could  supply  a 
ton ;  or  it  may  apply  to  the  transaction  at  the  Angel,  Belper. 
If  it  applies  to  the  former,  that  was  not  the  false  pretence  by 
which  the  money  was  obtained.  There  was  no  case  if  the  prose- 
cutor was  induced  by  the  original  false  statement  to  enter  into  the 
contract,  and  by  a  subsequent  independent  fraud  he  was  defrauded. 
The  original  lie  was  not  the  false  pretence  by  which  the  money  was 
obtained.  The  money  was  not  obtained  by  what  passed  at  Derby, 
but  by  the  representations  made  at  the  Angel,  Belper.  [Cromp- 
TON,  J. — As  soon  as  a  connection  was  shown  between  Philip 
and  Kerrigan,  the  act  of  one  was  the  act  of  the  other  in  misde- 
meanor. Philip  and  Kerrigan  are  the  same  for  this  purpose]. 
If  that  is  so,  the  objection  is  untenable,  and  it  becomes  unneces- 
sary to  argue  the  first  question,  (a) 

buzzard^  for  the  prosecution,  was  not  called  upon. 

By  the  Court, 

Conviction  affirmed* 


(a)  As  to  this  objection,  see  Reg,  t.  Fuidge  snd  Reg,  y,  EeoMy  supra,  pp.  446,  449. 
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COURT  OF  CRIMINAL  APPEAL. 
December  8,  1862. 

'(Before   Monahan,   C.J.,   EIeogh,    O'Brien,  and 
Fitzgerald,  JJ.,  Fitzgerald  and  Deasy,  BB.) 

Reg.  v.  John  Farrell.  (a) 

Indecent  expature^^Tndieiment^Efndence, 

An  indictment  for  indecent  exposure,  charging  the  offence  to  have  been 
committed  on  a  highway,  is  not  sustained  by  evidence  that  the  offence 
was  committed  in  a  place  near  the  highway,  though  in  full  view  of  it. 

An  indecent  exposure  seen  by  one  person  only,  and  capable  of  being  seen 
by  one  person  only^  is  not  an  offence  at  common  law,  Secus,  if  there 
are  other  persons  in  such  a  situation  as  thai  they  may  be  witnesses  of 
the  exposure, 

CASE  reserved  by  Deasy,  B.,  from  the  last  commission  at 
Green-street,  held  by  iJeasy  and  Fitzgerald,  BB.  The  pri- 
soner was  tried  for  indecent  exposure  of  his  person.  The  nrst 
count  of  the  indictment  charged  that  the  prisoner  on  the  27th 
September,  1862,  being  a  scandalous  and  evil-disposed  persoD, 
and  devising,  contriving,  and  intending  the  morals  of  divers  liege 
subiects  to  debauch  and  corrupt^  on  a  certain  public  and  common 
highway  situate  at  Rathgar-road,  in  the  county  of  Dublin,  in  the 
presence  of  divers  liege  subjects,  and  within  si^ht  and  view  of 
divers  other  liege  subjects  through  and  on  the  said  highway  then 
and  there  passing,  unlawfully,  &c,  did  expose  his  person.  The 
second  count  charged  the  prisoner  with  committing  the  same 
oflTence  on  the  24th  of  September,  on  the  public  highway  afore- 
said. The  third  count  charged  the  commission  of  the  like  offence 
on  the  25th  September,  in  presence  of  and  within  sight  of  divers 
liege  subjects,  without  stating  the  offence  to  have  been  committed 
on  the  public  high  road.  On  the  trial,  a  policeman  named  Rey- 
nolds was  examined,  who  stated  that  on  the  27th  September 
he  saw  the  prisoner  expose  his  person  in  a  piece  of  ground  near 
the  road,  he  being  turned  so  that  people  passing  on  the  road  could 

Reported  by  Wiluah  Woodlock,  Eaq.,  Barri8ter-at*Law.— <From  the  Irish  Jvriaty  bj 
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•B^e,  but  there  beinc^  no  person  on  the  road.  This  was  repeated^  Rbo. 
there  being  then,  also,  no  person  on  the  road.  On  a  third  occa-  farrell 
«ion,  on  the  same  day,  he  did  the  same^  there  being  then  two  — ^ 
females  coming  up  the  road.  A  woman  was  also  examined,  who  ^^62. 
deposed  that  on  the  25th  September  she  was  in  a  house  adjoining 
the  roady  cleaning  the  parlour,  when  she  saw  the  prisoner  commit 
the  offence,  in  the  piece  of  ground  spoken  of  hj  toe  first  witness. 
She  also  deposed  that  she  saw  him  commit  the  offence  on  the  27th 
September.  Counsel  for  the  prisoner  objected  that  there  was  no 
evidence  to  sustain  the  allegation  in  the  indictment,  that  the 
prisoner  exposed  his  person  on  a  public  highway.  Counsel  for 
the  Crown  contended  that  the  first  count  was  sustained,  but 
applied  to  amend  the  second  count,  by  inserting  the  words  *^  on  a 
place  in  view  of  a  public  high  road."  The  amendment  was 
allowed.  At  the  close  of  the  case,  counsel  for  the  prisoner 
objected,  fir^t,  that  there  was  no  evidence  to  sustain  the  allegation 
in  the  several  counts  that  the  prisoner  exposed  his  person  on  a 
public  highway ;  second,  that  there  was  no  evidence  of  any  public 
exposure ;  third,  that  the  Court  had  no  jurisdiction  to  amend  the 
second  count  in  the  manner  specified ;  fourth^  that  even  upon  the 
second  count  as  amended,  there  was  no  evidence  of  a  public 
exi)08ure ;  and  he  called  upon  the  Court  to  direct  an  acquittal. 
This  the  Court  refused  to  do,  but  left  the  case  to  the  jury,  who 
convicted  the  prisoner,  who  was  then  sentenced  to  twelve  months' 
imprisonment;  but  the  questions  raised  on  his  behalf  were 
reserved  for  the  Court  of  Criminal  AppeaL 

Curratiy  for  the  prisoner,  opened  the  case,  but  w^s  stopped  by 
the  Court,  who  called  upon, 

Sullivan^  Serjt.  (with  him  Bet/taffh)^  for  the  Crown,  to  sustain 
the  conviction. — The  first  count,  charging  the  offence  to  have 
been  committed  on  the  27th  September,  is  sustained  by  the 
evidence  of  Revnolds.  [Monahan,  C.J. — Is  there  any  authority 
to  show  that  when  the  indictment  is  for  exposure  on  a  public  roau, 
evidence  of  an  exposure  near  the  road  will  sustain  the  indictment  ?] 
There  is  not.  The  indictncent  might  be  read  as  expressing 
that  the  prisoner  meant  to  corrupt,  &c.,  persons  on  the  road. 
PMoK AHAK,  C.J. — We  cannot'give  the  indictment  that  meaning.] 
Then,  as  to  the  second  count  as  amended.  No  doubt,  the  expo- 
sure was  seen  only  by  one  person,  but  the  prisoner  exposed 
himself  in  such  a  way  as  that  any  persons  who  might  be  passing 
by  might  see  him:  (The  King  v.  Webb,  2  C.  &  K  933 ;  an<l  the 
case  mentioned  by  Parke,  B.,  at  p.  935  of  the  report).  [Mona- 
HAN,  CkT. — It  is  evident  that  there  were  persons  on  the  road 
in  the  case  mentioned  by  Parke,  B.]  The  Kina  v.  Crumden 
(2  Campb.,  89) ;  The  Queen  v.  fFatson  (2  Cox  Cnm.  Cas.  376) ; 
The  Kinff  y.  Sedku  (Sid.  16S). 

IMlONAHAN,  C.J. — We  must  quash  the  conviction;  but  it  is 
not  to  be  taken  that  we  lay  it  down  that  if  the  prisoner  was  seen 
by  but  one  person,  but  there  was  evidence  that  others  might 
have  witnessed  the  offence  at  the  time,  we  would  not  uphold  the 
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conviction ;  but  in  thia  case  there  is  no  evidence  that  any  one 
could  have  seen  the  prisoner  commit  the  offence  on  the  24th 
September^  except  the  one  female*  Therefore,  all  that  we  say  is^ 
that  an  exposure  seen  by  one  person  only,  and  being  capable  of 
being  seen  by  one  person  only,  is  not  an  offence  at  common  law. 
If  there  had  been  others  in  such  a  situation  as  that  they  could 
have  seen  the  prisoner,  there  would  have  been  a  criminal  offence. 


Jrelanli* 


Mabybobouoh  Summer  Assizes,  1863. 

(Before  the  Lord  Chief  Baron.) 

Keg.  v.  Wilbain  and  Ryan,  (a) 

Hvidence'^Comparisan  of  handwriting — Police  officers  and  constables 
are  not  admissible  as  experts. 

THE  prisoners  were  indicted  for  writing  and  sending  a 
threatening  letter. 

Bally  Q.C.,  for  the  prosecution,  proposed  to  examine  sub- 
inspector  M.  B.,  who  had  compared  the  writing  in  the  threatening 
letter  with  the  writing  in  certain  books  found  in  the  prisoner's 
house,  and  which  the  prisoner  Elizabeth  had  admitted  to  be  in 
her  handwriting,  as  to  whether  or  not  they  were  all,  in  his  opinion, 
written  by  the  same  person. 

CurraUf  for  the  prisoner,  objected  to  this  evidence. 

Bally  Q.C.,  replied,  that  M.  B.  had  given  similar  evidence 
without  objection  on  trials  in  different  counties. 

The  Chief  Baron  refused  to  receive  the  evidence,  and  said 
that  this  class  of  evidence  should  be  given  by  witnesses  skilled  in 
deciphering  handwriting. 

The  prisoners  were  acquitted 

(a)  Reported  by  CoiiaTAirnNB  Mollot,  Esq.,  BarriBter-at-Ltw.— (From  the /mil  JurUir 
by  permisuon}. 
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COURT  OP  CRIMINAL  APPEAL. 

April  23,  1864. 

(Before  Eble,    C.J.,   Pollock,  C.B.,  Mabtin,  B., 
Blackburn  and  Mellob,  JJ.) 

Reo.  t;.  Samuel  Pobteb.  (a) 

LunaHc'^IU^eaiment  of^Negleci  by  brother  having  care  of-^ 
16  ^  17  Vict.  o.  96, 1.  9. 

A  brother  who  abusea,  ill'treatiy  or  toilfiUfy  negleett  his  hinaiie  brother^ 
c^  whom  he  has  the  care  or  charge^  is  guXUy  of  a  misdemeanor  under 
the  16  ^n  Vict.  c.  96,  *.  9. 

/^ASE  reserved  for  the  opinion  of  this  Court  by  Martin,  B. 

The  prisoner  was  convicted  at  the  last  Cornwall  Assizes,  upon 
the  following  counts  of  the  indictment,  which  are  framed  upon  the 
latter  part  of  the  9th  section  of  the  statute  16  &  17  Vict,  c  96. 

Second  count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  farther  present,  that  heretofore  and  before  and  at  the  time  of  the 
committing  of  the  offence  next  hereinafter  mentioned,  the  said  Bobert 
Porter  was  a  lunatic  within  the  meaning  of  the  statute  in  such  case 
made  and  provided.  And  that  the  said  Samuel  Porter  before  and  at 
the  time  of  conmiittiDg  of  the  offence  had  the  care  and  charge  of  the 
said  Bobert  Porter.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  Samuel  Porter,  having  the  care 
and  charge  of  the  said  Robert  Porter  as  last  aforesaid,  unlawfully  did 
wilfully  neglect  the  said  Robert  Porter  so  being  such  lunatic  as  i^ore- 
said,  against  the  form  of  the  statute,  &c. 

Fourth  count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  heretofore  and  before  and  at  the  time  of  the 
committing  of  the  offence  next  hereinafter  mentioned,  the  said  Robert 
Porter  was  a  lunatic  within  the  meaning  of  the  statute  in  such  case  made 
and  provided,  as  the  said  Samuel  Porter  well  knew.  And  that  the  said 
Samuel  Porter  before  and  at  the  time  of  the  committing  of  the  said 
offence  had  the  care  and  charge  of  the  said  Robert  Porter.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the 
said  Samuel  Porter,  so  having  the  care  and  charge  of  the  said  Robert 

(a)  B«poitad  bf  Johh  THOiiPaoii»  Bnq.,  Barristar-flt-Uw. 
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Porter  as  last  aforesaid,  unlawfully  did  wilfully  neglect  the  said  Robert 
Porter  so  being  such  lunatic  as  aforesaid,  as  the  said  Samuel  Porter  weQ 
knew,  against  the  form  of  the  statute,  &c. 

Siactk  count — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  heretofore  and  before  and  at  the  time  of  the  commit- 
ting of  the  offence  next  hereinafter  mentioned,  the  said  Etobert  Porter 
was  alleged  to  be  a  lunatic  within  the  meaning  of  the  statute  in  sach 
case  mfule  and  provided.  And  that  the  said  Samuel  Porter  before 
and  at  the  time  of  the  committing  of  the  said  offence  had  the  care  and 
charge  of  the  said  Robert  Porter.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  Samuel  Porter,  so  having 
the  care  and  charge  of  the  said  Robert  Porter  as  last  aforesaid,  unlaw- 
fully did  wilfully  neglect  the  said  Robert  Porter  so  being  such  alleged 
lunatic  as  aforesaid,  againt  the  form  of  the  statute,  &c. 

The  evidence  was,  that  the  lunatic  became  so  upwards  of  twenty- 
five  years  ago.  At  ftrst  the  care  and  charge  of  nim  was  taken  by 
his  farther  and  mother.  They  have  been  dead  many  years,  and 
upon  the  death  of  the  survivor  a  sister  took  charge  of  him.  She 
went  to  America  upwards  of  eleven  years  ago,  and  since  then  the 
pris<mer,  who  is  hie  broths,  took  imon  himself  aod  has  bad  the 
sole  and  exclusive  care  and  charge  of  him,  and  continued  to  have 
it  until  December  last^  when  the  lunatie  was  tiemoved  to  die 
oounty  asylum. 

A  sum  of  6«.  or  7«.  a  week  was  received  and  taken  by  the 

Erisoner  under  some  family  arrangement  out  of  the  rents  of  some 
ousee,  which  apparently  were  the  property  of  the  lunatic,  in 
respect  of  such  care  and  chairge. 

The  lunatic  viras  kept  in  a  room  ac^oining  the  prisoner's  houae^ 
and  was  attended  to  and  supplied  with  food  exclusively  by  the 
prisoner,  or  in  his  absence  by  his  wife.  He  was  entirely  deprived 
of  reason,  and  in  body  was  perfectly  helpless  and  unable  to  move. 

At  the  dose  of  the  evidence  for  the  Crown,  it  was  objected  by 
the  counsel  for  the  prisoner,  that  the  case  was  not  within  tlie 
above-mentioned  section,  inasmuch  as  the  care  and  charge  was  by 
a  brother  of  a  brother  in  the  private  house  of  the  former,  and 
Beg  V.  Bundle  (6  Cox  Crim.  Cas.  549),  was  cited. 

I  request  the  opinion  of  the  Court  as  follows : 

First,  whether,  if  a  brother  voluntarily  takes  upon  himself, 
under  such  circumstances  as  above  mentioned,  the  care  and  charge 
of  a  lunatic  brother,  and  keeps  him  in  his  private  house,  and 
abuses  or  ill-treats,  or  wilfully  neglects  him,  is  it  a  misdemeanor 
within  the  9th  section  of  the  16  &  17  Vict,  c  96? 

If  the  answer  be  in  the  negative,  then — 

Secondly,  whether,  assuming  that  the  wilful  neglect  of  the 
lunatic  be  an  indictable  offence  at  common  law,  can  the  prisoner 
be  lawfully  convicted  of  it  under  the  above  counts ;  and  if  so,  then, 
whether  such  wilful  neglect  is  an  indictable  offence  at  common 

Samuel  Mastik. 


H.  T.  Coletot  the  priaoner.-— The  conviction  oannot  be  sustained. 


The  prisonor  waa  toamd  guUty  of  iiegleatMmpficz/isr,^    The  pvorrir       BM 
mona  in  the  Lanacy  Acts  providing  against  the  abuse  aM  ill^     Pomm. 

treatinent  and  neeleet  of  lunatics  apply  only  to  persons  attending       ' 

on  them  when  in  licensed  houses  or  registered  asylumSy  and  not  to       i^^* 
cases  like  the  present     The  8  &  9  Vict  c  100»  s.  56,  is  expressly  i^^^^^^^jo^ 
limited  to  such  persons.    The  16  &  17  Vict  c  96  was  passed  to  trtatmmto/. 
amend  that  act,  and  seems  to  have  had  in  view  only  houses  licensed 
for  the  reception  of  lunatic  patients  and  registered  hospitals  or 
asylams.     Sect  9^  on  which  the  counts  of  the  indictment  now  in 
question  were  framed,  is  as  follows : — 

9.  If  any  superintendent,  officer^  nurse,  attendant^  servant,  or  other 
person  employed  in  any  registered  hospital  or  licensed  house,  or  any 
person  having  the  care  or  eharge  of  any  single  patient;  or  any  attendant 
of  any  single  patient  in  any  way  abuse,  ill-treat,  or  wilfully  neglect  any 
patient  in  such  hospital  or  house,  or  such  single  patient;  or  if  any  person 
detaining  or  having  the  care  or  charge,  or  concerned  or  taking  part  in 
the  custody,  care,  or  treatment  of  any  lunatic,  or  other  person  alleged  to 
be  a  hmatic,  in  any  way  abuse,  ill-treat,  or  wilfully  neglect  such  lunatic 
or  allied  lunatic,  he  shall  be  guilty  of  a  misdemeanor,  and  shall  be 
subject  to  indictment  for  every  such  offenoe,  or  to  forfeit  for  any  such 
offence,  on  a  summary  convicion  thereof  before  two  justices,  any  sum 
not  exceeding  20/. 

The  words  *^  any  person  having  the  care  or  charge  of  any  angle 
patient"  seem  to  refer  to  a  different  case  from  that  of  a  brother  or 
other  blood  relation  taking  upon  himself  the  care  of  a  lunatio 
relative.  [Mellob^  J. — The  title  of  the  act  is  simply  for  the 
regulation  and  treatment  of  lunatics,  without  any  limitation. 
Pollock,  G.B. — The  fact  of  the  prisoner  being  the  lunatic's 
brother  has  nothing  to  do  with  the  construction  of  the  statute.] 
The  statute  only  contemplates  the  case  of  a  person  having  the 
charge  of  a  single  patient  for  gain  and  emolument  under  a  money 
contract  [Eble,  G.  J* — By  the  8  &  9  Vict  c.  100,  s.  44,  a  licence 
was  not  required  for  a  house  for  the  reception  of  a  single  lunatic, 
but  only  where  two  or  more  were  received.  And  sect  90  places 
persons  who  receive  for  profit  '^  any  one  patient"  under  certain 
obligations,  from  which  persons  who  derive  no  profit  are  exempt 
But  then,  if  a  person  takes  charge  of  a  person  for  no  money, 
why  is  he  exempt  from  the  penalties  of  the  16  &  17  Vict 
c.  96,  s.  %  in  case  he  in  any  way  abuses,  ill-treats,  or  wilfully 
neglects  such  lunatic?]  The  patient  Robert  Porter  has  never 
been  found  lunatic  [Blackburn,  J. — If  the  prisoner  shut  him 
up  and  did  not  allow  him  to  be  seen,  and  treated  him  as  a  lunatic,  as 
against  him  the  patient  must  be  regarded  as  an  alleged  lunatic.] 
In  Rex*  V.  Smith  (2  Gar.  &  P.  449),  it  was  held  that  one  who  had  an 
idiot  brother  as  an  inmate  in  his  house,  and  omitted  to  supply  him 
with  proper  food,  &c,  was  not  indictable  at  common  law  tor  such 
neglect  And  in  Reg.  v.  Bundle  (6  Gox  Grim.  Gas.  549),  it  was 
heKI  that  a  husband  who  ill-treats  his  lunatic  wife  was  not  subject 
to  the  penalties  of  16  &  17  Vict  c  96,  s.  9.  [Pollock,  G.B. 
*-The  ground  of  the  decision  was  that  the  statute  was  not  intended 
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to  interfere  with  persoiiB  in  the  relation  of  husband  and  wife^  but 
a  brother  has  no  legal  control  over  a  brother.] 

M.  Smith,  Q.C*  and  Stock,  for  the  prosecution,  were  not  called 
upon. 

Pollock 9  C.B. — This  conviction  must  be  affirmed.  We  are  all 
of  opinion  that  this  case  is  not  governed  hj  Reg.  v.  Bundle,  which 
was  entirelv  a  different  case.  The  present  case  falls  within  the 
words  of  the  16  &  17  Vict  c  96,  s.  9,  for  the  prisoner  waa  a 
person  having  the  care  of  a  lunatic  patient,  and  had  wilfully 
nedected  him.  This  case  being  within  the  words  of  the  section, 
and  not  within  any  of  the  cases  which  have  created  exceptions  to 
it,  the  conviction  ought  to  be  sustained. 

Eble,  C.J.  had  left  the  court,  but  had  intimated  that  he  was 
of  opinion  that  the  conviction  ought  to  be  affirmed. 

Martin,  R — I  am  of  the  same  opinion.  'Mr.  Cole  has  fiuled 
to  answer  the  question  I  put  to  him,  '^  if  the  section  does  not 
apply  to  this  case,  to  what  does  it  apply  T  He  said  it  does  not 
appl^  to  the  case  of  blood  relations.  Now,  as  I  read  sect  9,  the 
Legislature  has  provided  for  three  cases :  1,  the  case  of  attendants 
and  others  employed  in  roistered  hospitals  and  licensed  houses ; 
2,  the  case  of  any  skill^  person  having  charge  of  a  single 
patient ;  and,  3,  the  case  of  an^  one  who  takes  on  himself  to  attend 
or  take  charge  of  any  single  patient  And  if  any  one  in  such  last  dass 
abuses,  ill-treats,  or  wilfully  neglects  the  lunatic,  he  is  liable  to  the 
penalties  created  b^  the  section.  The  prisoner  is  clearly  within 
the  third  class.    This  is  a  very  salutary  enactment 

Blackbubn  and  Mellob,  JJ.  concurred. 

Conviction  affirmed. 


\ 
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COUET  OF  CEIMINAL  APPEAL. 
April  23,  1864. 

(Before   Eble,  O.J.,    Pollock,  C.B.,    Mabtin,  B., 
Blackburn  and  Mellob,  JJ.) 

Beg.  v.  Geobge  Fullfobd  and  Fbbdebick  Geobge 

FULLFOBD.  (a) 

Misdemeanor — Local  Government  Act-^Indictment  for  bringing  for- 
ward  a  house  in  a  street  without  consent  of  local  board — Street — 
24  ^  25  Vict  c.  61,  s.  28. 

Whether  a  house  or  buUding  forms  pari  of  a  street  within  the  meaning 
of  the  2^  i' 25  Vict.  c.  61,  s.  28  (Local  Government  Act  Amendment 
Ad)  is  a  question  of  fact  for  a  jury, 

Sembley  thai  the  word  '*  street^  in  the  above  section  appUes  ofdy  to  a  raw 
of  houses  in  some  degree  continuous  and  proximate^  having  an  apparent 
continuous  Une,  and  not  to  a  set  of  detached  houses  at  irregular 
distances  and  not  in  a  continuous  Une, 

f^kS^  reserved  for  the  opinion  of  this  Court  by  Erie,  C.J. 

At  the  Assizes  and  General  Gaol  delivery  holden  at  Winchester 
in  and  for  the  county  of  Southampton^  in  July  last,  George 
Fullford  and  Frederick  George  Fullford  were  tried  before  me  on 
an  indictment  framed  on  the  28th  section  of  the  24  &  25  Vict. 
c6l. 

The  indictment  charged  that  they,  after  the  passing  of  the 
Local  Gt)vemment  Act  (1858)  Amendment  Act  1861,  at  the 
parish  of  Fareham  in  the  said  county,  and  within  the  district  of 
a  certain  local  Board  of  Health  there,  to  wit,  the  local  Board  of 
Health  for  the  district  of  Fareham,  in  the  county  aforesaid,  un- 
lawfully and  injuriously  did  bring  forward  a  certain  house  there, 
ntnate  and  being  in  the  occupation  of  the  said  George  Full- 
ford, and  then  forming  part  of  a  certain  street  there,  to  wit. 
West-street,  and  numbered  17  in  the  said  street,  beyond  the 
front  wall  of  the  house  and  building  on  either  side  of  the  said 
house  of  the  George  Fullford,  to  wit,  fifteen  feet  beyond  the 
front  wall  of  the  house  and  buildiiig  on  the  west  side  of  the 

(a)  Reported  bj  Jobji  Tuomfsom,  Esq.,  Barmter-«t-Law. 
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Reg.       said  house  of  the  said  Geoige  Fullford,  and  four  feet  beyond  the 

^'         front  wall  of  the  house  and  building  on  the  east  side  of  the  said 

^^j^^      house  of  the  said  George  Fullford,  without  the  previous  consent 

FuLLFOBD.    of  the  said  local  board  of  health. 

~~  Other  counts  charged  the  defendants  in    like   manner,  with 

'       bringing  forward  a  certain  building,  forming  part  of  West-street, 

Local  Oovem-  and  numbered  17,  and  with  building  an  addition  to  a  house  and  to 
iifflMndnm<    ^  building  forming  part  of  West-street  and  numbered  17,  beyond 
iic^-24#25  ^^  ^0°^  ^f  ^^  nouse  and  building  on  either  side  thereof  with- 
Ft(tf.c.6i,«.28.  out  such  couscnt. 

The  facts  of  the  case  were  as  followe: — 

By  an  Order  in  Council,  dated  5th  September,  1849,  and 
published  in  the  London  Gazette  of  September  18,  1849,  the 
Public  Health  Act  (sects.  50  and  96  excepted)  was  ordered  to  be 
applied  to  *^the  entire  area,  places  and  parts  of  places  comprised 
within  the  boundaries  at  present  fixed  as  the  boundaries  of  the 
parish  of  Fareham,"  and  such  area,  places  and  parts  of  places 
were  constituted  a  district  for  the  purposes  of  the  said  Act 

The  defendants  are  father  and  son.  The  former,  a  builder^  pur- 
chased, some  years  a^o,  a  piece  of  land  situate  on  the  north  ride  of 
the  WestHstreet  of  the  town  of  Fareham,  on  which  he  erected  a 
dwelling-house,  in  which  he  has  since  resided  with  his  fiunily  ;*aDd 
what  is  now  called  the  Westnslareet  is  a  public  highway,  'and 
forms  a  portion  of  a  turnpike-road  originalljr  made  under  the  pro- 
visions of  a  local  Act,  50  Geo.  3,  c.  14,  but  is  now  maintained  and 
regulated  by  a  subsequent  local  Act  of  1  WilL  4,  c  61,  both  of 
which  Acts  are  declared  to  be  public  Acts. 

The  said  house  was  so  erected  as  to  leave  an  intervening  spaoe 
between  it  and  the  public  highway  of  the  said  street,  such  inter- 
vening space  bein^  used  as  an  ornamental  garden  in  front  of  the 
said  house,  and  being  about  sixteen  feet  deep  on  the  east  side,  and 
twelve  feet  deep  on  the  west  side  of  the  said  house,  and  beinff 
separated  from  the  highway  of  the  said  street  by  a  dwarf  wall  and 
iron  palisades,  outside  which  is  a  footway  and  then  a  carriage 
road,  which  together  form  the  highway  of  the  street  aforesaid. 

The  said  house  of  the  defendant  George  Fullford,  at  the  time 
alleged  in  the  indictment,  had  a  house  on  either  side  of  it ;  that 
on  the  east  being  in  course  of  erection,  and  extending  several  feet 
beyond  the  house  of  the  said  George  Fullford,  and  each  of  which 
last-mentioned  houses  also  had  an  intervening  space  or  garden 
between  it  and  the  highway  of  the  street  aforesaid. 

It  was  agreed  by  the  counsel  on  both  sides  that  the  plan  pro- 
duced at  the  trial  on  the  part  of  the  prosecution,  and  the  model 
furnished  on  the  part  of  the  defendants,  might  be  referred  to  for 
the  purpose  of  more  particularly  delineating  the  relative  position 
of  the  said  before-mentioned  houses  and  puUic  highway. 

In  the  month  of  October  1862  the  defendants  proposed  to  erect 
an  addition  to  and  in  front  of  the  said  house,  to  be  used  as  a  shop ; 
and  on  the  31st  October,  1862  the  defendant  Frederick  Geoige 
Fullford  delivered  to  Thomas   Buckham,  the  surveyor  to  the 
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Faaneliain  local  Board  of  Heakb,  a  plan  of  tlie  proposed  work,  and        ^»- 

ako  an  applioation  in  writing  to  the  looal  Board  of  Health,  in  p^ujroeD 
order  that  he  might  lay  it  before  the  said  local  board.  amd 

The  following  w  a  copy  of  such  application :  FmMnxm. 

Meadow  House,  Fareham,  Oct.  81.  '*®®^ 

GxNTLXMBify— I  have   this    day  forwarded  to   your   surveyor  Mr.  tLMtdOavm^' 
Buckham  the  plan  and  specification  of  a  shop  which  I  propose  building      ^yrt^to 
in  the  West-street,  Fareham.    I  also  beg  to  inform  you  tiiat  the  work  ^^^IIJ3!f3?M 
was  commenced  previous  to  the  publication  of  the  notice  which  you  vki,^BlI^9B. 
have  recently  issued,  but  is  now  stopped  until  the  decision  of  the  board  is 
made  known  as  to  the  distance  the  building  is  to  be  erected  from  tihe 

^^  (Signed)  F.  G.  Follford. 

^  The  following  is  the  notice  bo  refferred  to,  which  had  i>een  pre- 
vionaly  printed  and  issued  by  the  said  local  board  of  health : 

NoncE. 

Whereas  by  the  Local  Government  Act  (1858)  Amendment  Act^  1861, 
sect.  28,  it  is  enacted  as  foUowa : — 

It  shall  not  be  lawful,  at  any  time  or  times  hereafter,  within  the 
district  of  any  local  board  of  health,  to  bring  forward  any  house  or  build- 
ing, forming  part  of  any  street,  or  any  part  thereof,  beyond  the  front 
wain  of  the  house  or  building  on  either  side  thereof,  nor  to  bnild  any 
addition  thereto,  beyond  the  front  of  such  house  or  building,  on  either 
side  of  the  same  as  aforesaid,  without  the  previous  consent  of  such  local 
board. 

Now  we,  the  Local  Board  of  Health  for  the  district  of  Fareham,  in     • 
the  county  of  Southampton,  do  hereby  give  you  nodoe,  that  any  person 
olfeoding  against  the  above-named  provisions  of  the  said  act,  will  be  pro- 
ceeded against  as  the  law  directs. 

By  ordeir  of  the  Local  Board, 

Alfbxd  Duveb,  €lerk. 
Fareham,  18th  Oct  1862. 

The  said  plan  of  the  said  Frederick  Oeorge  FuUford  showed 
that  the  proposed  erection  was  intended  to  cover  the  whole  of  the 
interv^iin^  space  between  the  house  of  the  said  George  FuUford 
and  the  said  street  or  highway,  except  an  interval  of  nine  inches 
immediately  against  the  footway  forming  part  of  the  said  highway, 
and  that  it  was  to  extend  eight  feet  beyond  the  front  of  the  house 
on  the  east  side  thereof  nearest  to  the  said  highway.  But  in 
tmth  no  part  of  the  said  erection  was  built  nearer  to  the  said 
highway  tnan  4ft.  4in. 

The  said  application  so  made  by  the  said  Frederick  George 
FuUford  was  taken  into  consideration  by  the  local  board  of  health 
on  the  then  next  foUowing  day,  and  a  resolution  was  come  to  by 
the  said  board,  which  was  communicated  to  the  said  defendants 
by  the  foUowing  letter : 

Fareham,  Ist  Nov.  1862. 

Sib,— I  am  directed  by  the  Fareham  Local  Board  of  Health  to  iuform 
you  that  the  plan  of  a  shop  intended  to  be  erected  by  you  in  the  West- 
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Bbo.        street  has  been  laid  before  them,  and  that  with  regard  to  the  boundary 
FuLUFOBD     **^®^  require  you  to  keep  the  line  of  street  which  will  be  pointed  out  to 
^        you  by  the  surveyor.  I  an..  Sir,  &c., 

Alfred  Driysb,  Clerk. 

]^'  Mr  F.  G.  Fullford. 

^^'Sirf  j^      On  the  same  day  (the  Ist  November'l  the  said  Thomas  Buck- 

Ammdmmu    ^^™>  ^J  direction  of  the  said  local  board,  went  to  the  eaid  house  of 

J<3t— 24#25  the  said  George   Fullford,   and   there  saw  the  two  defendants 

Fm<.0.61,«.2S.  George  Fullford  and  Frederick  George  Fullford,  who  were  then 

personally  working  at  the  said  proposed  erection ;  and  the  said 

Thomas  Buckham  pointed  out  on  the  ground  there  the  exact  line 

within  which  the  said  defendants  were  required  by  the  said  local 

board  to  keep  the  said  erection ;  that  is  to  say,  the  extreme  of  €tke 

front  wall  (being  that  of  the  door  porch")  of  the  house,  on  the  east 

side  of  the  said  proposed  erection,  and  wnich  was  many  feet  beyond 

the  front  wall  of  the  house  on  the  west  side  of  the  said  proposed 

erection. 

The  defendants  subsequently  built  the  addition  to  the  said 
house,  as  shown  on  the  said  plan  and  model,  being  beyond  the 
line  of  front  so  pointed  out  by  the  said  Thomas  Buckham,  and 
contrary  to  the  uoresaid  directions,  and  against  the  consent  of  the 
said  local  board  of  health ;  and  the  said  shop,  which  has  an  internal 
communication  with  the  said  dwelling-house,  was  opened  for  busi- 
ness about  Christmas  1862,  and  has  since  been  us^  and  occupied 
as  a  grooer^s  shop,  in  connection  with  the  said  dwelling-house  of 
the  said  George  Fullford,  by  the  said  Frederick  George  Fullford. 
Later  in  the  said  mondi  of  November  1862,  notice  was  given  to 
the  defendants,  by  direction  of  the  said  local  board  of  health  caJUn^ 
upon  them  to  remove  so  much  of  the  said  erection  as  projected 
beyond  the  line  prescribed  to  them  by  their  said  surveyor ;  and 
the  defendants  not  having  done  so,  on  the  27th  of  January  follow- 
ing another  notice  was  given  to  the  said  defendants  by  the  direc- 
tion of  the  said  local  board,  that  an  indictment  would  be  preferred 
against  them  at  the  next  Assizes  for  infringing  the  provisions  of 
the  Local  Government  Act  (1858)  Amendment  Act  1861,  by 
making  the  said  erection  without  the  consent  of  the  said  local 
board  of  health,  and  at  the  said  Spring  Assizes  for  the  said  county 
an  indictment  was  accordingly  preferred,  and  a  true  bill  found  by 
the  grand  jury  against  the  said  defendants. 

The  town  of  Fareham  is  a  market-town,  containing,  according 
.  to  the  last  census,  a  population  of  6000  inhabitant&  It  lies  on 
the  main  road  between  the  towns  of  Portsmouth  and  Southampton, 
and  is  crossed  by  two  turnpike  roads,  which  constitute  the  public 
highways  of  the  four  principal  streets  of  the  said  town,  of  which 
West-street  is  one. 

Under  the  order  in  council  before  mentioned,  a  system  of  drain- 
age and  water  supply  has  been  introduced  into  the  said  town,  and 
the  Public  Healtti  Act  has  otherwise  been  put  into  full  operation 
therein. 
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^  The  turnpike-roads  before  mentioned  are  repaired  hj  the  turn-  *■<»• 

pike  trustees ;  that  forming  the  Westnstreet  or  highway  in  ques-  fullford 

tion  under  the  before-mentioned  acts  of  the  50  Gea  3^  c  14,  and  avd 

1  WiU.  4,  c-  61 ;  but  the  local  board  of  health  de  facto  exercise  Fumjtobd. 

jurisdiction  over  them  so  far  as  requisite  for  effectuating  the  general  jg^, 

purposes  of  the  Public  Health  Act,  and  over  all  the  private  pro-  

pert^  abutting  on  the  said  roads  as  part  of  the  district  of  the  said  ^^^JJIJ^TT" 


local  board,  but  the  defendants  dispute  their  right  so  to  do, 

The  public  sewerage  and  water  pipes  are  carried  under  West-  Aci^24  ^  25 
street  throughout  its  whole  extent,  and  dl  the  houses  in  the  said  ^*c*.c.6i»»-58. 
steeet  (the  defendant's  house  included)  are  in  connection  there- 
with. The  street  is  also  lighted  with  public  gas  lamps.  The 
words  *' WestHstreet"  are  conspicuously  painted  on  the  houses  at 
each  end  thereof,  and  the  houses  in  the  said  street  on  both  sides 
thereof  are  numbered.  The  said  street  has  a  raised  footway  on 
either  side  thereof,  as  shown  on  the  model.  The  footway  on  the 
north  side  of  the  said  street  on  which  the  defendant's  house  is 
situate,  varies  in  width  from  nine  to  fourteen  feet  in  different  parts 
thereof,  and  is  flagged  about  one-third  of  its  whole  extent,  and 
has  a  curb-stone  for  two-tlurds  of  its  whole  length,  but  imme- 
diately opposite  to  the  defendant's  house  for  some  distance  on 
either  side,  and  in  some  other  parts  of  the  street,  it  has  at  present 
neither  curb  or  flag-stone. 

The  said  street  contains  a  Market  Hall,  Trinity  Church,  two 
Dissenting  Chapels,  an  institution  hall,  and  charity  school.^  All 
excepting  IMnity  Church  are  nearly  a  quarter  of  a  mile  distant 
from  defendants'  premises. 

Upon  the  above  facts  I  durected  the  jury  to  find  the  defendants 
guilty,  and  they  were  convicted ;  and  I  respited  the  judgments 
and  admitted  the  defendants  to  bail,  and  reserve  for  the  considera- 
tion of  this  Court  the  question  whether  the  erection  of  the  said 
shop  imd  building  by  Uie  defendants  under  the  circumstances 
above  mentioned  comes  within  the  prohibition  contained  in  the 
28th  section  of  the  statute  24  &  25  Vict.  c.  61,  upon  which  the 
indictment  was  framed.  William  Eble. 

The  plan  and  model  showed  that  the  houses  in  that  part  of 
West-street  where  the  defendants'  house  was  situated,  were  all 
separate  houses,  with  gardens  to  them  both  between  the  houses 
and  highway,  and  also  separating  one  house  from  another ;  that  the 
houses  were  of  different  shapes  and  sizes,  and  had  no  reference  to 
any  common  line  of  frontage,  some  being  further  from  the  highway 
than  others. 

The  SoUdtor-GeneraU  for  the  defendants. — The  shop  front  was 
built  on  what  was  formerly  a  garden  inclosed  by  a  wall,  and  was 
about  four  feet  from  the  footway.  The  24  &  25  Vict.  c.  61,  s.  28, 
enacts  that  ^'  it  shall  not  be  lawful  within  the  district  of  any  local 
board  to  bring  forward  any  house  or  building  forming  nart  of  any 
street,  or  any  part  thereof,  beyond  the  front  wall  of  the  house  or 
building  on  either  side  thereof,  nor  to  build  any  addition  thereto 
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K*o-        beyond  the  front  of  euch  house  or  baildiBg  om  either  ode  of  the 
FuLUK>BD     ^'^^f  ^  aforesaid^  witkoat  the  previous  consent  of  such  kxsal 
AMD        board.    First,  this  was  not  a  street.    In  the  Public  Health  Act 
9vujfota>.    1848,  incorporated  with  the  24  &  25  Vict  c.  61,  a  street  is  definted 
1864.       ^7  ^^^  ^» — ^  ^^®  ^otA  ^street'  shaU  apply  to  and  include  aay 
^^       highwuy  (not  being  a  tumpilro-road),  &c.      In  tUs  case  the  road 
Lo€^tGa94rnr  is  a  turnpike  road,  and  it  was  intended  to  exclude  such  roads  from 
Amnthmt    ^^^  jurisdiotioa  cf  the  local  boards,  and  to  leave  them  luider  the 
Ack^24  4  25  jurisdiction  of  the  tuiioipike  trustees.     And  that  this  Was  intended, 
W^«.w,#.!28.ia  farther  shewn  by  21  &  22  Vict.  c.  98,  s.  41,  which  en^owsn 
local  boards  to  enter  into  agreements  with  tur&iHke  trustees  as  to 
the  repair,  &e.  of  roads  and  streets  within  their  districts.     [Bbia, 
O.J.— The  definition  ^f  '"street"  in  the  11  &  12  Vict  c.  63,  has 
rektioo  to  aect  68  of  that  act,  which  vedts  the  property  in  the 
streets,  &a  in  the  local  boards,  and  secft.  4  shews  that  it  was 
not  intended  to  take  the  pronerty  in  tumpike^roods  out  of  the 
turnpike  farustees.]     In  the  Towns   Improvement  Classes  Act 
(10  &  11  Viot.  c.  34),  s.  68,  the  phrase  ''house  or  buildiiig  pro- 
jecting beyond  the  regular  line  of  street"  is  used.    This  is  not  a 
street,  because  the  houses  have  gardens  in  front  of  them,  and  the 
houses  are  not  all  at  an  equal  distance  from  the  road.     What  is  to 
r^ulate  the  len^h  of  the  gardens  in  front  of  the  houses  so  as  to 
form  a  street?    If  houses  with  gardens  of  20  feet  only  are  in  a 
street,  why  not  houses  with  gi^ens  of  100  yards  in  iront  of 
them  ?  Ag^n,  the  houses  on  the  same  side  of  the  way  are  detached, 
each  standing  on  its  own  land.      [Mbllob,  J. — Some  houses 
like  these  have  ground  in  front  belonging  to  them,  unfenced  from 
the  public  way,  on  which  the  public  can  go :  others  have  the 
ground  in  front  fenced  off,  and  on  which  the  public  cannot  go»    Is 
the  same  rule  of  construction  to  apply  to  both  ?  It  is  clear  the  okose 
applies  to  houses  only  which  do  not  come  dose  up  to  the  roadway. 
Blagkbubk,  J. — It  is  difficult  to  sav  that  Devonshire*lv>U8e,  m 
Piccadilly,  forms  part  of  the  street]  This  was  originally  a  country 
road  vested  in  trustees,  and  now  the  houses  do  not  ac^oin,  but  are 
detached,  and  are  at  irregular  distances.      [Pollock,  C.B.— 
How  could  yoii  apply  the  term  ^'  street "  to  such  houses  as  Lord 
Wharncliffe's,  in  Ourzon-street,  May  fair;  or  Mr.  HoJford's,  in 
Park-lane  ?  The  projection  in  front  of  Sir  John  Soane's  Museum, 
Lincoln's-inn-fields,  was  maintained,  although  it  was  said  to  be 
contrary  to  the  provisions  of  the  Metropolitan   Building  Aotl 
Independently  of  the  statute,  the  defendants  had  a  right  to  baila 
on  their  own  land,  as  they  have  done,  and  the  words  of  the  statute 
should  be  much  more  stringent  than  they  are  to  take  away  such 
right 

Coleridge^  Q.C.  for  the  prosecutors. — I  agree  that  it  is  only  by 
the  cogent  words  of  some  statute  that  a  party  is  to  be  prevented 
from  dealing  with  his  own  property  as  he  pleases.  In  this  case  the 
defendants  are  prevented  m>m  doing  so  by  the  24  &  25  Vict  c.  61| 
8.  28,  which  prevents  them  bringing  forward  their  house  or  shop 
beyond  the  front  wall  of  the  house  or  building  on  either  side 
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tJMTCof.     That  does  not  mean  the  liaiises  or  buildings  on  either       ^i^ 
aide  '^in  a  line  therewith.''    Unless  this  place  is  not  a  street,  the    |<ui,^u> 
defendants  have  infringed  the  statute.     The  real  qtrestion  is^  is        and 
this  a  street,  or  does  the  defendants'  house  form  part  of  a  street?   T'0llfobi>. 
[Mabtih.  B. — Is  this  a  question  of  fact  or  law?]  It  is  a  qiiestion       ^^^^ 

of  law.     It  is  called  Wesl^street ;  but  it  is  ^conceded  the  name  is       ' 

not  conclusive.     It  is  the  ordinary  access  from  the  town  to  the  ^-^^  Gom%- 
railway-station.    This  is  a  highway  in  a  town,  and  the  object  of   J^l^l^^nmu 
the  statute  was  to  compel  uniformity  of  line  of  buildings  in  towns,  jid— 24  ^  25 
(The  meaning   of   the  word   "street,"  as  given  in  Johnson's,  rictc6l,#.28. 
Webster^s,  and  Richardson's  dictionaries,  was  quoted.) 

Pollock,  C.B. — We  are  all  of  opinion  that  the  question 
whether  this  was  a  street  or  not  was  a  question  of  fact  for  the 
jury,  which  has  not  been  determined  by  them,  and  therefore  that 
this  conviction  cannot  be  sustained.  I  believe  that  all  of  us  are  not 
^eed  as  to  whether  this  was  a  street  or  not  I  and  some  of  my 
Brothers  think  that  it  was  not  Speaking  for  myself  only,  in 
my  opinion,  and  as  £eu*  as  it  is  a  matter  of  law  on  which  it  is 
necessary  to  give  a  direction  to  the  jury,  this  set  of  detached 
houses,  all  of  which  were  not  in  a  contmuous  line,  and  had  not  an 
apparent  continuous  line,  was  not  a  street  within  the  meaning  of 
the  act  in  question. 

Eble,  C.  J. — I  am  of  the  same  opinion.  The  question  is,  what 
is  the  meaning  of  the  word  **  street"  in  sect  28  of  24  &  25  Vict 
c  61  ?  I  think  the  word  ^*  street"  was  meant  to  apply  only  to 
a  row  of  houses  in  some  degree  continuous  and  proximate  to  one 
another ;  and  I  ought  to  have  left  the  question  to  the  jury,  telling 
them  that  if  in  their  opinion  the  houses  had  not  that  degree  of 
contiguity  and  proximity^  that  was  necessary  to  constitute  a  street, 
they  ought  to  have  acquitted  the  defendants. 

Maetin,  B. — I  am  of  opinion  this  was  of  necessity  a  question  ot 
fact  for  the  jury.  In  this  case  I  am  quite  satisfied  that  this  was  not 
a  street  within  the  meaning  of  the  Act  of  Parliament  It  was  a 
question  of  fact  for  the  jury  to  determine  on  the  best  direction 
that  the  judge  could  give  to  the  jury  under  the  circumstances.  In 
this  case  there  is  really  nothing  to  guide  them  to  the  conclusion 
that  it  was  a  street  The  name  is  not  conclusive,  for  the  old 
WatlingHstreet  in  many  parts  bad  no  houses.  The  question  not 
having  been  left  to  the  jury,  I  concur  in  thinking  that  the  convic- 
tion cannot  be  sustained.  I  myself  should  have  left  the  case  to 
the  jury,  rather  with  the  intimation  that  this  was  not  a  street 

Blackbubn,  J. — ^I  am  of  the  same  opinion.  I  agree  that  this 
was  a  question  of  fact,  whether,  within  the  meaning  of  the  24  &  25 
Vict.  0.  61,  s.  28,  this  house  formed  part  of  a  street  Whether 
the  houses  and  buildings  on  one  side  of  a  road  are  so  continuous 
as  to  form  a  continuous  road  is  a  question  of  fact  In  the  present 
case  I  indiue  to  think  that  they  did,  but  still  that  was  a  ques- 
tion for  the  jury,  on  which  they  might  have  found  either  way 
consistently  with  the  evidence. 

Mellob,  J. — I  am  of  the  same  opinion.     I  agree  with  my 
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^-  brother  Blackburn,  that  if  on  the  question  of  whether  this  waa  a 

FuLLvoRD  street  having  been  submitted  to  the  jury  they  had  found  ^ther 

FuluSrd.  ^*^'  ^  ahould  not  have  been  disposed  to  cGsturb  the  finding.    The 

^^^ff^"^  question  really  is,  whether  these  houses  were  so  near  as  to  form 

1864.  a  continuous  row  of  buildings,  and  the  question  was  really  one 

Lootd^vem-  ^^'  ^^^  ^^^*  whether  they  formed  a  street  or  not. 

Imm^^uu  Conviction  quashed. 

Act^U  #  25 
Vtctc.61,«.2S. 


COURT  OF  CRIMINAL  APPEAL. 

April  23,  1864. 

(Before  Pollock,  C.B.,  Martin,  B.,  Byles,  Blackburn,  and 

Mellor,  JJ. 

Keg.  v.  James  Lee  and  another,  (a) 

FaUe  pretences — Indictment — Particularity — Evidence. 

The  indictment  charged  that  prisoners  falsefy  pretended  that  two  loads 
of  soot  which  the  prisonert  then  delivered  weighed  I  ton  17  ewt., 
whereas  they  weighed  but  1  ton  13  cwLj  by  means  of  which  false 
pretence  the  prisoners  obtained  Ss, 

The  evidence  was  that  a  contract  existed  between  prosecutor  and  prisoners 
for  soot,  which  prosecutor  was  to  buy  at  the  rate  of  3Ss.  per  ton,  De* 
liveries  were  made  from  time  to  time,  and  payment  was  made  according 
to  the  quantities  pretended  to  be  delivered.  The  prisoners  put  broken 
bricks  and  slack  among  the  soot  in  their  cart,  and  went  to  a  public 
weighing  machine,  and  got  the  whole  weighed  and  a  ticket  of  suek 
weight  given.  Afterwards  the  bricks  and  slack  were  removed,  and 
the  cart  with  the  soot  in  it  taken  to  the  prosecutor^s  and  the  soot 
delivered  and  the  tickets  presented  and  payment  made  by  the  prose- 
cutor according  to  the  weights  specified  m  the  ticket : 

Held,  that  the  indictment  was  sufficiently  specific  in  form,  and  thai  tie 
prisoners  were  indictable  for  obtaining  money  by  false  pretences* 

CASE  reserved  for  the  opinion  of  this  Court  at  the  last  Notting- 
hamshire Michaelmas  Sessions. 

The  two  prisoners  were  convicted  of  obtaining  money  under 
false  pretences. 

(a)  Reported  hj  Jous  TuoMnoii,  Esq.,  BarrUter-ftt-Law. 


CRIHIHAL  LAW  CA8B&  461 

The  indictment  chatged  in  the  first  oount  that  the  prisoners  on        ^^' 
the  20th  August  at  Oxton  did  falsel;^  pretend  to  one  Joseph  Burgess     j^gKAxm 
Thurman  that  two  loads  of  soot  whicn  the  prisoners  then  delivered    ahothkr. 
to  the  said  Joseph  Burgess  Thurman  did  together  weigh  1  ton  and       -— 
17  cwt.y  whereas  in  fact  the  said  two  loads  of  soot  did  not  wei^h       i_' 
together  1  ton  and  17  cwt,  but  only  weighed  1  ton  13  cwt.,  the  Fake  pretencei 
said  prisoners  well  knowing  the  saio  pretence  to  be  false,  by  means  —/«**»«<. 
of  wnich  false  pretence  the   said  prisoners  obtained  from   the 
said  Joseph  Burgess  Thurman  8«.  with  intent  to  defraud. 

The  second  count  charged,  that  the  prisoners  on  the  20th 
August  at  Oxton  did  falsely  pretend  to  one  Joseph  Burgess 
Thurman  that  three  loads  of  soot,  one  of  which  said  loads  of  soot 
the  prisoners  delivered  to  the  said  Joseph  Burgess  Thurman  on 
the  17th  August,  and  the  remaining  two  loads  of  which  soot  the 
prisoners  delivered  to  the  said  Joseph  Burgess  Thurman  on  the 
20th  August  aforesaid,  did  together  weigh  2  tons  11  cwt  2  qrs., 
whereas,  inflict,  the  said  three  loads  of  soot  did  not  weigh  together 
2  tons  1 1  cwt«  2  qrs.^  but  only  weighed  1  ton  9  cwt^  the  said  pri- 
soners well  knowing  the  said  pretence  to  be  false,  by  means  of 
which  false  pretence  the  said  prisoners  obtained  from  the  said 
Joseph  Burgess  Thurman  21.  Is.  with  intent  to  defraud. 

The  prosecutor  was  a  farmer.  The  prisoners  were  chimney 
sweepers,  of  whom  the  prosecutor  had  agreed  to  purchase  soot  at 
the  rate  of  121  I8s.  per  ton. 

On  the  17th  August  the  prisoner  Lee  delivered  to  the  pro- 
secutor a  cart  load  of  soot,  and  at  the  same  time  presented  to  the 
prosecutor  a  ticket  of  the  alleged  weight  of  the  soot  (14  cwt.  2qrs.) 

The  soot  was  weighed  and  a  ticket  obtained  at  a  public  weigh- 
ing machine,  seven  or  eight  miles  distant  from  the  prosecutor's 
residence. 

Prosecutor  paid  Lee  U  7s.  6d.  for  that  soot,  believing  there 
was  14  cwt.  2  qrs.,  as  stated  on  the  ticket 

On  the  20th  August  both  prisoners  delivered  to  the  prosecutor 
two  loads  of  soot,  and  gave  to  the  prosecutor  two  tickets  of  the 
alleged  weight  of  such  two  loads. 

Ttie  soot  was  weighed,  and  the  tickets  obtained  at  the  same 
weighing  machine  as  before.  The  weight  of  one  load  was  stated 
on  the  ticket  to  be  1 7  cwt.  2  <jrs.,  and  the  weight  of  the  other 
load  was  stated  on  the  other  ticket  to  be  1  ton  1  qr.,  and  the 
prisoner  Lee  said  those  were  the  weights  of  the  two  loads. 

The  prosecutor  then  paid  the  prisoners  for  the  two  loads  of  soot 
according  to  the  weight  stated  in  the  two  tickets,  believing  those 
weights  to  be  correct 

'fne  two  loads  of  soot  were  then  put  to  the  first  load  of  soot 
bought  on  the  17th  August,  the  prosecutor  not  then  having  sus- 
picion of  any  fraud  having  been  committed,  but  in  a  few  nours 
afterwards,  in  consequence  of  information  received  by  the  prose- 
cutor, the  three  loads  of  soot  were  weighed  by  him,  and  the  three 
loads  together  were  found  to  contain  only  1  ton  9  cwt,  being 
1  ton  2  cwt  2  qrs.  less  than  the  weight  represented  by  the  pn- 
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^^'  soners.  to  be  contained  in  the  three  loads,  and  8  cwt  lees  Aaa  the 
LsKAn^  weight  represented  to  be  contained  in  the  last  two  loade  last 
ahotbsb.    delivered. 

The  price  of  1  ton  9  cwt.  would  have  been  only  2L  17s.    The 

]^       price  of  the  three  loads,  at  the  weight  pretended  by  the  prisoners^ 

False  prtuuoeB  was  4/.  18«.,  and  that  sum  was  actually  paid  by  the  prosecutor  to 

^/miwiflMfi^.  the  prisoners.     The  price  of  the  two  loads  last  delivered  at  the 

weignt  pretended  by  the  prisoners  was  Zl  10«.  6^,  which  sum  was 

paid  by  Mr.  Thurman  to  the  prisoners  on  the  20th  August. 

The  three  tickets  were  produced  by  the  prosecution  during  the 
trial,  and  put  in  evidence. 

It  was  proved  on  the  trial  that  three  loads  of  what  appeared  to 
be  soot  were  weighed  by  the  prisoners  at  the  machine  mentioned 
in  the  tickets,  and  that  the  weights  represented  on  the  tickets 
were  the  weights  of  the  three  loads  at  the  time  they  were  weighed 

It  was  also  proved  that  between  the  time  of  weighing  the  kust 
two  loads  of  soot  at  the  machine  and  the  delivery  of  the  soot  to 
the  prosecutor,^  the  prisoners  had,  during  the  transit,  removed 
fi:om  the  carts  in  which  what  appeared  to  oe  soot  was  conveyed, 
three  bags  full  of  broken  bricks  and  wet  coal  slack,  weighing 
upwards  of  4  cwt.,  and  which  was  in  the  carts  when  the  loads 
were  weighed ;  and  that,  between  the  weighing  machine  and  pro- 
secutor's premises  was  a  distance  of  several  miles ;  so  that  there- 
fore the  prisoners  had  ample  opportunity  of  removing  other  soot 
from  the  cart  without  bein^  observed. 

Upon  their  arrest  the  pnsoner  Lee  said,  in  allusion  to  the  bags 
of  bricks  and  coal  slack,  *^  We  were  taking  those  bags  to^a  man's 
garden  at  Carrington,  and  we  forgot  to  leave  them;"  but  no 
evidence  was  offered  in  support  of  this  statement,  nor,  except  at 
aforesaid,  was  any  explanation  given  of  the  deficiency  between  the 
soot  delivered  and  the  weight  mentioned  on  the  tickets. 

The  prisoner's  counsel  objected  to  the  indictment  that  it  did 
not  sufficiently  set  forth  the  false  pretence :  that  it  ought  to  have 
set  forth  the  fact  that  the  soot  was  weighed  and  tickets  were  given ; 
that  it  ought  to  have  set  forth  the  contents  of  the  tickets,  and 
then  ought  to  have  alleged  that  the  false  pretence  was  the  pro- 
duction of  the  tickets.  Prisoner's  counsel  also  objected  that  it 
was  not  an  offence  under  the  statute  to  cheat  by  false  representa- 
tion of  the  weight  of  the  soot 

The  Court  overruled  the  objections,  and  held  that  k  viras  an 
offence  within  the  statute,  that  the  false  pretence  was  sufficiently 
set  forth  in  the  indictment,  and  that  the  tickets  were  only  matters 
of  evidence,  and  that  it  was  not  necessary  to  set  them  out  in  the 
indictment. 

The  jury  found  the  prisoners  guilty,  but  the  prisoner's  counsel 
requested  a  case  for  the  Court  above. 

The  Sessions  respited  judgment  and  discharged  the  piiaonerB 
xxpoia  their  own  recognisances. 

The  questions  left  for  the  consideration  of  the  Court  for  Crown 
Cases  Beaerved  are. 
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FifBt,  10  the  ftdse  reprisenteilioii  of  the  weight  of  the  Boot  a  Bm. 

fabe  pretenoe  within  the  statute?  Ln^Aan 

AiKJ  if  80^  seooadlyj  is  that  pretence  sufficiently  set  forth  in  the  ^Axmnau 

in^fictment?  — 

Belpeb,  Chairman.  ^f^ 

Yeatman  for  the  prieoner. — The  conviction  cannot  be  sustamed.  -^i  " 
Firsts  the  indictment  is  insufficient  for  not  alleging  that  the  ticket 
waa  used  as  a  fiJse  pretence.  It  must  be  shown  what  the  false 
pretences  are  by  which  the  property  is  obtained-:  {Rex  v.  Mason, 
2  T.  R,  581.)  So  in  iJcar  V.  Munoz  (2  Stra,  1127)  it  was  held 
necessary  to  specify  the  false  tokens  in  the  indictment  by  which 
the  property  was  obtained.  The  ticket  was  the  inducement  to 
the  prosecutor  to  part  with  his  money.  [Mellob,  J. — The  ticket 
is  only  the  means  of  proof— the  false  assertion  is  the  same.] 
Secondly,  assuming  the  indictment  good,  no  offence  was  proved. 
This  was  an  ordinary  case  of  buying  and  selling,  in  which  the 
seller  gave  short  weight  That  is  not  indictable :  {Seff.  v.  Eagle^ 
ton,  6  Cox  Crim.  Cas.  5.59.)  [Mabtin,  B. — Not  sa  At  the  time  of 
the  delivery  of  the  soot  a  ticket  is  presented,  which  truly  specifies 
what  was  the  weight  of  the  cart  at  the  weighing  machine,  but 
then  that  was  made  up  partly  by  broken  bricks  and  slack,  and 
the  prisoners  pretended  that  it  was  all  soot,  and  the  ticket  was 
aaed  to  vouch  that  fake  pretence.]  {Rex  v.  Reed^  7  C.  &  P.  848, 
was  then  cited.)  [Blackburn,  J. — That  was  overruled  by  Reg. 
Y.  Sherwood  (7  Cox  Crim.  Cas.  270)  (a),  from  which  the  present 
case  cannot  be  distinguished.]    In  this  case  the  prosecutor  got  a 

rmtity  of  soot  in  respect  of  his  contract,  but  not  all  the  weight 
t  he  was  entitled  to.     This  is  not  a  case  of  false  pretences 
such  as  was  contemplated  by  the  statute. 

Cave,  for  the  prosecution,  was  not  called  upon  to  argue. 
Pollock,  C.B. — We  are  all  of  opinion  that  the  indictment 
is  good,  and  that  the  evidence  supports  the  indictment.  The 
objection  to  the  indictment  is  not  well  founded.  The  indict- 
ment states  the  offence  in  the  words  of  the  statute,  and  it  is  not 
necessary  to  state  more  than  the  general  nature  of  the  offence 
as  it  is  here  stated.  The  case  of  R^.  v.  Sherwood  is  in  point. 
As  to  mere  false  representations  in  buying  and  selling,  and  m  the 
coarse  of  bargaining,  it  was  not  ^b»  object  of  the  Legislature  to 
make  them  the  subject  of  indictment  for  false  pretencea  But  in 
this  case,  thoueh  a  bargain  was  made  in  the  first  instance,  yet  by 
a  subsequent  device  the  buyer  was  imposed  on  by  the  seller  as  to 
the  quantity  of  soot  delivered,  and  that  was  the  subject  of 
indictment.    The  conviction  will  therefore  be  affirmed. 

(•)I]i  Rtff^  T.  Sh&rwood  it  was  held  that  a  prisanflr  mm  properly  ooimctBd  oo  an  indict- 
■MDt  for  fajae  proteDoea,  it  being  prored  that  the  priaooer,  after  haTiog  agreed  with  the  pro- 
Beeotor  to  aell  and  deliver  a  load  of  coab  at  «  oertaio  price  per  cwt,  falsely  and  frandolentlj 
pntoided  that  the  quantity  which  he  had  delivered  was  IS  cwt,  and  thst  It  had  been 
weighed  at  the  colliery,  and  the  wei^t  pat  down  by  himself  on  a  ticket,  which  he  prodnoed, 
\m  knowing  it  to  ba  14  owt  oo]j«  and  thweby  obtMneA  m-  additional  ski  oC  money. 
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Bbo.  Martin,  B. — I  am  of  the  Bame  opinion.    There  can  be  no 

LsB^  AMD    d^ub^  ^°  ^^^^  ^^^  ^^  ^^®  second  count  of  the  indictment,  which 

▲iroTRBR.     states  precisely  what  the  circumstances  ware.    It  is  true  diat  the 

—        weight  of  the  soot  was  vouched  by  a  ticket,  but  that  was  need 

]^'       only  to  confirm  the  prisoner's  statement,  while  in  reality  it  was 

Fab€  prehneu  merely  a  lie,  with  a  representation  that  such  was  the  weight  of 

-^indietmmL  the  soot,  whereas,  in  fact,  the  weight  was  made  up  with  bricks. 

It  was  not  necessary  to  mention  the  ticket  in  the  indictment,  for 

that  was  merely  matter  of  evidence  of  the  false  pretence  by  which 

the  money  was  obtained.    This  is  a  clear  case. 

The  rest  of  the  Court  concurring, 

Convictian  (^firmed. 


COURT  OP  CRIMINAL  APPEAL. 

April  23,  1864. 

(Before  Pollock,  C.B.,  Martin,  B.,  Byles,  Blackbubn  and 

Mellob,  JJ.) 

Reg.  v.  Langmead.  (a) 

Indictment — Larceny  and  receiving — Recent  possession — Evidence. 

It  is  a  presumption  of  fact,  and  not  an  implication  of  law,  from  evidence 
of  recent  possession  of  stolen  property  unaccoutited  for,  whether  the 
offence  of  stealing,  or  of  felonionsly  receiving,  has  been  committed. 

Where  an  indictment  contains  counts  for  larceny  and  receiving,  unless 
the  evidence  excludes  the  probability  of  one  or  the  other  offence  having 
been  committed^  the  case  should  be  left  to  the  jury  on  both  counts, 

CASE  reserved  for  the  opinion  of  this  Court  at  the  General 
Quarter  Sessions  of  the  Peace,  held  at  the  Castle  of  Exeter, 
in  and  for  the  county  of  Devon^  on  the  23rd  Feb.  1864. 

James  Langmead  was  indicted  and  tried  for  : 

1st  count.  Stealing  at  Belston,  on  the  22nd  December  1863, 
four  wether  sheep,  two  ewes,  and  six  sheep,  of  the  goods  and 
chattels  of  George  Glanfield. 

(a)  Bsportad  by  Jomi  Thompsoii,  Esq.,  Barristor-at-Law. 
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2nd  count  Felonioudy  receiving  the  said  sheep,  knowing  them  .  ^^' 
to  have  been  stolen.  LAnoiEAD. 

The  following  is  the  material  part  of  the  evidence  taken  at  the       

trial:—  ^ 

George  Glanfield,  farmer,  at  Belstone. — Has  a  right  of  common  on  Larcenjfond 
Belstone-common.  Had  sixty-one  sheep  on  the  conmion  in  the  month 
of  December  last.  About  a  fortnight  before  Christmas-daj  I  saw  all 
my  sheep  but  two  on  the  conmion.  About  Thursday  or  Friday  after 
Christmas-day  I  went  to  see  my  sheep,  and  found  all  except  thirteen. 
On  the  3rd  February  I  went  to  CoUypriest,  Mr.  Bond's  farm ;  saw 
twenty-one  sheep  there  of  the  Dartmoor  breed,  I  examined  them  and 
was  certain  there  were  four  of  mine  there.  I  went  again  on  the  follow- 
ing Tuesday.  Examined  the  flock  again,  and  then  found  six  of  my 
sheep,  two  ewes  and  four  wethers  (including  the  four). 

John  French,  servant. — ^Living  with  Mr.  Langmead.  He  kept  a  car 
just  before  Christmas.  He  has  two  sons,  one  about  twelve,  the  other 
about  eight  One  morning  in  Christmas  week  he  told  me  to  get  the  car. 
I  got  the  car  and  went  with  my  master  and  his  two  sons  as  far  as  Stickle- 
path.  Went  through  Mr.  Reddaway's  court  to  get  to  the  road,  and 
came  out  in  the  road  about  two  miles  from  Okehampton,  about  one  mile 
and  a  half  from  Sticklepatb.  When  we  came  to  the  turnpike-road  we 
went  on  to  the  head  of  Sticklepath,  and  then  I  went  back  again.  We  did 
not  go  into  the  village  ;  I  went  within  about  a  gunshot. 

Elizabeth  Wills. — I  live  at  Sticklepath.  The  house  I  occupy  joins 
the  high  road.  I  was  out  of  my  bed  and  saw  a  flock  of  sheep  going 
through  the  village,  driven  by  two  boys.  I  cannot  say  who  they  were. 
My  impression  was  that  they  were  Mr.  Langmead*s  boys.  It  was  before 
Christmas,  and  bright  mooidight  It  was  early  in  the  morning ;  I  can- 
not tell  at  all  what  time. 

Cross-examined. — It  is  a  common  thing  for  sheep  to  be  driven  through 
Sticklepath.    I  cannot  say  whether  it  was  a  month  before  Christmas. 

John  Hunt — In  employment  of  Mr.  William  Smith,  cattle  dealer.— 
On  the  23rd  December  I  went  to  the  King  William  Inn,  about  a  mile 
from  Exeter,  at  seven  o'clock  in  the  morning,  in  consequence  of  direc- 
tions given  by  my  master.  I  saw  that  no  sheep  had  passed,  and  then  I  went 
to  the  Okehampton-road  half-a^mile,  and  there  I  met  a  boy  with  a  flock 
of  sheep-^twenty-one.  I  spoke  to  the  boy,  and  having  spoken  to  him 
I  drove  the  sheep  back  to  the  inn  and  went  into  the  public-house.  I  first 
saw  prisoner  outside  the  public-house  ;  another  boy  was  with  him.  Both 
boys  had  breakfast  One  of  the  boys  is  here  now  [points  him  out  in 
court].  That  is  the  boy  that  drove  the  sheep.  I  put  the  sheep  into  a 
lane  by  the  roadside,  and  then  went  into  the  inn.  The  sheep  seemed 
weary  with  travelling.  I  know  Sticklepath  ;  that  must  be  seventeen  or 
eighteen  miles  from  Exeter.  Prisoner  said,  before  he  went  into  Little 
John's  Cross  Inn,  be  should  like  to  see  what  keep  or  food  the  sheep  had. 
After  breakfast  I  went  to  a  field,  into  which  Mr.  Smith  directed  the 
sheep  to  be  put.  The  prisoner  went  with  me.  It  lies  a  mile  towards 
Exweek.  I  told  prisoner  he  was  to  meet  my  master  at  the  Swan  Inn, 
at  St.  Thomas's,  in  the  evening.  When  I  went  to  the  field  I  turned  the 
sheep  in.     The  prisoner  and  the  two  boys  went  with  me. 

John  Lewis,  innkeeper,  King  William  Inn,  at  Little  John's  Cross.— 
Knows  the  prisoner ;  has  known  him  for  some  time.     He  came  to  my 
house  at  eight  o'clock  on  the  2drd  with  his  youngest  boy  in  a  car.     He 
VOL.  IX.  2   H 
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Baa        pat  the  hosa^  in  the  stable,  and  ordered  breakfast  for  hinwelf  and  two 
*  boys  :  "I  want  breakfast  for  myself  and  two  boys."  After  he  had  arrived 

WQHKAP.    ^^^  about  ten  minutes  or  a  quarter  of  an  hour,  the  second  boy  came. 

1864.        He  said  he  had  sheep  coming  along  the  road,  and  he  wished  to  stop 

them  in  the  yard  till  he  got  keep  for  them.   I  refused,  because  I  thought 

^^^^^^J^  they  would  trespass  on  my  garden.     Prisoner  said  they  were  much 
"*^"~^      tired  ;  they  would  soon  lay  down.     He  had  his  breakfast  with  his  two 
boys,  and  then  left  the  house. 

William  Smith,  cattle  dealer. — Recollects  receiving  a  letter  firom  the 
prisoner  on  the  22nd  December.  I  have  missed  it.  Mr.  Langmesd 
wrote  me  he  should  have  some  sheep  coming  on  ;  he  would  be  early  at 
Little  John's  Cross,  at  the  King  William  Inn.  He  said,  if  I  could  not 
be  there  to  deal  for  them,  I  was  to  send  some  person  to  show  where  to 
put  the  sheep  in  my  field.  I  was  going  somewhere,  and  could  not  be 
there  that  morning,  and  sent  Hunt.  Between  six  and  seven  in  the 
evening,  on  the  2drd,  I  went  to  the  Swan  Inn  at  St  Thomas's^  and 
there  saw  prisoner.  I  believe  I  said,  "  Where  are  the  sheep  f  to  Mr. 
Langmead.  He  said,  '<  They  are  up  in  your  field.  What  shall  yon 
charge  me  for  the  keep  of  them  t**  I  spoke  short.  I  said,  "  Nothing 
at  all.  If  you  don't  sell  them  you  can  keep  them."  I  said,  •*  What — 
have  you  sold  them  T*  Prisoner  said,  **  No  ;  I  have  had  a  very  good 
offer  for  them.*'  I  went  with  him  to  my  field.  I  did  not  count  the 
sheep.  Prisoner  said  there  were  twenty*one.  He  said  there  were  two 
ewes,  and  I  took  for  granted  the  remaining  sheep  were  wethers.  He 
said,  •*  You  shall  have  them  for  88/.  lO*."  We  returned  to  the  house, 
and  I  gave  him  the  money.  He  told  me  he  had  bought  a  portion  of 
them. 

Alfred  Bond.— Resides  at  Colly-priest  farm,  Tiverton.  On  the  8th 
January  I  purchased  sheep  of  Mr.  William  Smith.  Purchased  twenty- 
one.  Sent  them  home  to  the  &rm.  They  were  Dartmoor  sheep,  redded 
over  the  backs  and  sides.  In  the  beginning  of  February  police  constable 
Harria  came.  I  told  him  where  to  go  to  find  the  sheep.  Some  days 
after,  on  a  Tuesday,  Harris,  the  prosecutcnr,  Reddaway,  and  Endacott 
oame.  They  did  not  take  the  sheep.  They  remained  in  my  posaessioo 
till  after  I  had  been  to  North  Tawton.    Then  I  gave  them  to  Hairis. 

The  prisoner's  counsel,  at  the  close  of  the  case  for  the  pro- 
secution^  submitted  to  the  Court  that  there  was  not  sufficient 
evidence  to  go  to  the  jury,  but  the  Court  decided  that  there  wa% 
and  after  reading  through  the  evidence  by  the  Chairman,  the  whole 
case  waa  left  to  the  jury. 

The  iury  found  the  prisoner  guilty  of  feloniously  reoeiving  the 
sheep.  Knowing  them  to  have  been  stolen. 

Whereupon  the  oonnael  for  the  prisoner  objected  that  there 
was  no  evidence  before  the  Court  to  support  the  second  count, 
and  that  the  juiy  should  have  been  directed  that  they  could  not  find 
the  prisoner  guilty  on  that  count,  for  (he  contended)  the  evidence 

f proved  no  more  than  recent  possession  by  the  prisoner  after  the 
088  unaccounted  for,  and  that  although  a  presumption  of  guilt 
might  legally  be  inferred  from  recent  possession  unaccounted  for 
alone,  if  the  offence  of  which  the  jury  found  the  priBoner  guilty  had 
been  theft,  yet  that  guilt  could  not  be  inferred  from  recent  poaaeB- 
sion  unaccounted  for  alone,  in  considering  whether  the  priaoner 
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waa  gvSlij  of  feloniously  receiving  the  sheep,  knowing  them  to        Rk®- 

have  Deen  stolen.     The  Court  were  of  opiniop  that  tl^re  was  LAHotraAD. 

suffident  evidence  to  support  the  verdict^  but  ^t  the  request  of        

the  prisoner's  counsel  they  granted  &  case  on  the  following  question,  •   ^^^ 

Whether  upon  the  whole  case  the  jury  should  have  been  directed  larctny  and 
that  they  could  not  lawfull]^  find  the  prisoner  guilty  upon  the  second     receMng. 
count? 

The  ppsoner  was  sentenced  to  fours  years'  penal  servitude. 

B.  Andrews,  Chairman, 

Carter  for  the  prisoqer. — There  was  no  evidence  that  ought  to 
have  been  left  to  the  jury  on  the  count  for  receiving.  Recent  pos- 
session of  stolen  property  is  not  evidence  of  felonious  receiving;  if 
it  proves  anything,  it  is  evidence  of  stealing.  PMellob,  J. — The 
evidence  of  Elizabeth  Wills,  that  she  saw  the  sheep  driven  bv 
two  boys^  and  that  her  impression  was  that  thej  were  the  prisoners 
boys,  surely  was  some  evidence  (whatever  its  value  may  be  is 
another  question)  for  the  jury  upon  the  count  for  receiving.] 
Recent  possession  raises  the  presumption  that  the  prisoner  stole 
them  rather  than  that  he  received  them.  The  evidence  of 
Elizabeth  Wills  came  to  nothing,  for  she  could  not  say  when  it 
was  that  she  saw  the  sheep  driven  by  two  bo^s,  and  that  it  might 
have  been  a  month  before  Christmas.  It  is  necessary  to  infer 
more  conditions  in  the  case  of  receiving  than  of  stealing — in 
the  former  case  you  must  infer  (1)  that  the  things  were  stolen  by 
some  one  else ;  (2^  that  the  prisoner  received  them ;  (3^  that  they 
are  the  same  things;  and  (4)  a  receivins^  with  guiltv  know- 
ledge. Mere  recent  possession  does  not  in  tnis  case  enable  you  to 
infer  all  those  things.  In  2  Russ.  on  Crimes,  247,  it  is  said: 
<*Upon  an  indictment  for  receiving  stolen  goods  there  should 
be  some  evidence  to  show  that  the  ^oods  were  in  fact  stolen  by 
some  other  person,  and  recent  possession  of  the  stolen  property  is 
not  alone  suSSicient  to  support  such  an  indictment,  as  such  posses- 
sion is  evidence  of  stealing  and  not  of  receiving  :"  {Rex  v. 
Densky,  6  C.  &  P.  399;  Rex  v.  Oddy,  2  Den.  C.  C.  264,  6  Cox. 
Crim.  Cas.  210).  Alison's  <^  Principles  of  the  Law  of  Evidence" 
was  also  referred  to. 

PoLiiOCK.  C.B. — We  are  all  satisfied  that  the  Chairman  could 
not  have  withdrawn  the  case  from  the  jury  on  the  count  for 
feloniously  receiving  the  sheep,  nor  have  ^ven  them  a  direction  that 
there  was  no  evidence  of  felonious  receiving  by  the  prisoner.  The 
distinction  between  the  presumption  as  to  felonious  receiving  and 
stealing  is  not  a  matter  of  law.  No  doubt,  upon  the  evidence,  no 
other  person  than  the  prisoner  appears  distinctly  to  enter  into  the 
transaclion,  and  all  that  appears  is  that  the  prisoner  was  found  veiy 
recently  in  possession  of  the  stolen  sheep.  That  primd  facie  is 
evidence  of  stealing  rather  than  of  receiving ;  but  in  no  case  can 
it  be  said  to  be  ezclusivelv  such  unless  tne  party  is  found  so 
recently  in  possession  of  stolen  property,  and  under  such  circum- 
stances, as  to  exclude  the  probabihty  of  receiving — as  where  a 
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receiving. 


Earty  is  stopped  coming  out  of  a  room  with  a  gold  watch  which  has 
een  taken  from  the  room ;  but  if  he  has  left  the  room  so  long  as 
to  render  it  probable  that  he  may  have  received  it  from  some  one 
else,  then  it  may  be  evidence  either  of  stealing  or  of  feloniously 
receiving.  In  the  present  case,  I  think  that  the  evidence  of  receiv- 
ing was  more  cogent  than  that  of  stealing.  It  is  very  likely  that 
the  prisoner  sent  the  two  boys  to  drive  the  sheep,  and  that 
they  had  innocently  taken  them  from  some  one  else  who  had 
stolen  them  from  the  common. 

Martin,  B. — I  am  of  the  same  opinion.  The  question  is,  if 
the  indictment  had  contained  a  count  for  feloniously  receiving  only, 
could  the  chairman  have  stopped  the  case  from  going  to  the  jury? 
I  think  clearly  not.  It  is  utterly  impossible  to  say  that  there  was 
thot  some  evidence  from  which  the  jury  might  have  inferred  that 
n  e  prisoner's  two  sons  stole  the  sheep,  and  that  the  father 
received  them.  No  doubt,  the  jury  believing  it  to  be  the  more 
lenient  course  to  find  the  verdict  of  feloniously  receiving,  acted 
accordingly. 

Byles,  J. — I  am  of  the  same  opinion.  There  are  several 
grounds  on  which  this  verdict  may  be  sustained.  The  prisoner 
might  have  been  guilty  of  receiving  the  sheep  if  the  two  bovs  had 
stolen  thenL  That  was  a  possible  case  on  the  evidence.  Again, 
he  might  have  sent  the  two  boys  as  innocent  agents  to  get  diem 
from  another  person  who  had  stolen  them.  Thirdly,  the  two  boys 
may  be  looked  upon  as  guilty  agents  in  receiving,  and  the  prisoner 
treated  as  an  accessory  before  the  fact,  which  would  render  him 
liable  to  be  tried  for  a  substantive  felony.  This  is  like  the  case  of 
a  burglary  in  which  a  woman  is  concerned  who  is  found  dealing 
with  the  property  stolen,  in  which  case  it  is  for  the  jury  to  deter- 
mine in  what  character  she  is  criminally  liable. 

Blackburn,  J. — I  am  of  the  same  opinion.  As  a  proposition 
of  law,  there  is  no  presumption  that  recent  possession  points  more 
to  stealing  than  receiving.  If  a  party  is  in  possession  of  stolen 
property  recently  after  the  stealing,  it  lies  on  him  to  account 
for  his  possession,  and  if  he  fails  to  account  for  it  satisfactorily, 
he  is  reasonably  presumed  to  have  come  by  it  dishonestly; 
but  it  depends  on  the  surrounding  circumstances  whether  he  is 
guilty  of  receiving  or  stealing.  Whenever  the  circumstances  are 
such  as  render  it  more  likely  that  he  did  not  steal  the  property, 
the  presumption  is  that  he  received  it.  In  the  present  case,  I 
believe  that  the  jury  have  drawn  the  right  conclusion. 

Mellor,  J. — I  am  of  the  same  opinion.  In  this  case  I  think 
that  there  was  evidence  on  which  the  jury  might  have  come  very 
fairly  to  the  conclusion  either  of  stealing  or  receiving. 

Conviction  affirmed. 
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April  23,  1864. 

(Before  Pollock,  C.B.^  Mabtin,  B.,  Byles,  Blackburn,  and 

Mellob,  JJ.) 

Reg.  v.  Maby  Senior,  (a) 

Perjury — Jurisdiction — Sunday   beer  trcuHnff — ProhibUed  hours — 
11  ^12  Victc.A9. 

To  an  indictment  for  perjury^  on  the  hearing  of  an  information  before 
justices,  under  Ae  11  ^  12  Vict  c.  49  for  keeping  open  an  inn  for  the 
sale  of  beer  to  persons  not  being  travellers^  before  half-past  twelve 
o*clock  on  Sunday  aftemoonj  it  was  objected  by  counsel  that  the  justices 
had  no  jurisdiction^  and  that  the  l\  if  \2  Vict  o.  49  was  repealed^ 
and  for  this  Whiteley  v.  Heaton  (27  L.  J.  217,  M.C.)  was  cited: 

Held,  an  the  authority  of  Harris  v.  Jenns  (3  L.  T.  Rep.  N,S.y  408), 
that  the  ]{  i-  12  Vict  c.  49  was  not  repealed^  and  therefore  that 
the  justices  had  jurisdiction, 

CASE  stated  for  the  opinion  of  this  Court  by  E.  F.  Price,  Esq., 
Q.C.,  sitting  as  Commissioner  at  the  Yorkshire  Lent  Assizes 
1864. 

This  case  was  tried  before  roe,  sitting  as  Commissioner  for  Byles,  J., 
at  the  last  York  Assizes.  The  prisoner  was  indicted  for  wilful 
and  corrupt  perjury  alleged  to  have  been  committed  upon  the 
hearing  of  an  information  before  justices  sitting  in  petty  sessions. 

The  information,  of  which  the  following  is  a  copy,  was  laid, 
against  one   Thomas  Sellers  under  the  statute   11  &  12  Vict, 
c  49,  s.  1  :— 

**  Borough  of  Wakefield,  in  the  West  Riding  of  Yorkshire. — Common 
information. 

"  The  information  of  James  McDonnold,  of  Wakefield,  in  the  West 
Riding  of  the  county  of  York,  chief  constable,  taken  before  the  under- 
signed, one  of  Her  Miyesty's  Justices  of  the  Peace,  in  and  for  the  said 
borough  in  the  West  Riding  of  the  county  of  York,  the  13th  February, 
1864. 

*'  That  Thomas  Sellers,  on  Sunday,  the  7th  February  instant,  at  the 
borough  of  Wakefield,  in  the  said  Riding,  was  licensed  to  keep  his  house 

(a)  Reported  by  Jomi  Thomfsoii,  Esq.,  Banuter-at-Law. 
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Bko.         as  an  inn  there,  and  did  open  his  house  there  for  the  sale  of  beer  therein 
Smon       ^  persons  not  being  travellers,  before  half-past  twelve  o'clock  in  the 
'       afternoon,  contrary  to  the  statute  in  that  case  made  and  provided. 

1864 

^~  -  Taken  before  me,  Samuel  Holdswortk"      ''^^"^  MoDoknold. 

At  the  dose  of  the  case  for  the  prosecution  it  was  objected  by 
Mr.  Campbell  Foster,  for  the  prisoner,  tliat  there  was  no  jurisdic- 
tion in  the  Justices  to  hear  the  information  under  the  statute 
above-named ;  and  he  further  contended  that  the  statute,  19  &  20 
Vict.  c.  118,  was  the  only  statute  now  in  force  limiting  the  hours 
during  which  public-houses,  beer-houses,  &c,  should  be  open  for 
the  erne  of  liquor,  and  that  this  latter  statute  had,  in  efiect,  re- 

Sealed  the  11  &  12  Vict,  c*  49,  und^  which  the  information  was 
lid,  and  that  it  is  no  offence  to  sell  beer,  &Cf  during  any  part 
of  the  forenoon  of  Sunday.  Mr.  Foster  relied  on  the  case  of 
frhitely  V.  HecUan  (27  L.  J.  217,  M.C-) 

I  overruled  the  objection  and  left  the  case  to  the  jury,  who  con- 
yicted  the  prisoner,  and  she  was  sentenced  to  three  month's  impri- 
sonment, but  allowed  to  be  on  bail  until  the  opinion  of  the  Court 
for  Crown  Cases  Reserved  could  be  obtained. 

I  reserved  a  case  for  the  opinion  of  the  Judges,  as  to  whether 
tny  ruling  was  right  that  the  11  &  12  Vict,  c  49  is  still  in  force, 
and  that  it  is  an  offence  to  keep  open  a  public-house  for  the  sale  oi 
liquor  during  the  hours  prohibited  by  sect.  1  of  the  latter  statute^ 
and  therefore  that  the  jurisdiction  in  the  magistrates  to  hear  the 
information  was  sufiEidently  established.  «i   -n  p^^^. 

No  counsel  were  instructed  on  either  side. 

MabtiN)  B. — ^I%e  Court  has  been  referred  to  the  case  of  Harm 
y.  Jenns  (30  L.  J.  183,  M.  C. ;  3  L.  T.  Rep.  N.S.  408),  in  which 
it  was  pointed  out  that  mj  brother  Bramwell  could  not  have 
intended  what  he  is  reportra  to  have  said  in  fVkUeley  v.  HeaUm^ 
viz.,  that  the  11  &  12  Vict  c  49,  was  repealed  by  the  17  &  18 
Vict  c  79.  Harris  v.  Jentu  decides  that  the  11  &  12  Vict  c.  49, 
is  still  in  force,  and  therefore  the  justices  had  jurisdiction  to  hear 
the  information  in  this  case ;  and  the  conviction  is  good. 

Conviction  affirmed. 
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April  30,  1864. 

(Before  Pollock,  C.B.,  Blackburn,  Keating,  and 
Mellor,  J  J.,  and  Pigott,  B.) 

Reg.  v.  Fbetwsll.  (a) 

Felony — Shooting  into  a  crowd — Unlawful  wounding — 24  ^F  ^^  Vict 

c.  lot),  s.  iSi 

A  person  who  fires  a  loaded  pistol  ni  a  group  qf  persons,  not  aiming  at 
any  one  in  particular^  tnU  intending  general^  to  do  grievous  baddy 
harm^  and  seterely  wounds  one  oj  ihe  group,  may  be  indicted  and 
convicted  for  the  felony  of  feloniously  shooting  and  wounding  the 
person  injured  vM  inietU  to  do  grietous  bbdily  harm, 

i^ASE   reserved  for  the  opinion  of  this  Court  by  Byles,  J. 

The  prisoner  was  indicted  for  feloniously  shooting  at  Hirats 
Lawton,  with  intent  to  do  grievous  bodily  harm  to  Hirats  Lawton, 
and  tried  before  me  at  the  last  York  Assizes. 

The  prisoner  had  been  assaulted  and  ani;ioyed  by  several  young 
men,  among  whom  was  the  prosecutor.  Immediately  afterwards 
these  young  men  were  standing  together  in  a  group  of  about 
fifteen  persons.  The  prisoaer  drew  a  pistol  from  his  pocket  and 
fired  into  the  group.  The  prosecutor  received  some  severe  &hf>t 
wounds  in  his  neck  and  chin. 

The  jury  found  that  the  (nrisoner  did  not  aim  at  the  proseoutor, 
or  at  any  one  dse  tn  particular,  but  that  be  fired  into  the  gfoopy 
iptendiiM;  generally  to  do  grievous  bodily  harm,  and  so  unlawfully . 
wounded. 

Judgment  was  postponed,  and  the  prisoner  remains  in  custody, 
the  question  being 

Whether,  on  this  finding,  the  prisoner  be  guilty  of  the  felony 
chaiged  in  the  indictment,  or  of  the  misdetneanor  only?    (See 

(a)  Reported  by  Jomr  Tbompsoh,  Esq.,  Barrister-At-Law. 


V, 

Fbitwbll. 
1864. 
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Reff.  V.  Smith  (b)  Dears,  C.  C.  559 ;  7  Cox  Grim.  Gas.  5 ;  and  the 
cases  cited.  J.  B.  Btles. 


No  counsel  appeared  on  either  side. 

By  the  Goubt. — The  prisoner  might  very  properly  be  convicted 
^£^^    of  the  felony. 

Gnwtctum  ajyumecL 

S)  Reg.  T.  &nitk — If  A  intending  to  murder  B.,  shoots  at  and  wounds  C,  sappodng  him 
B.,  he  is  guilty  of  wounding  G.  with  intent  to  murder  him,  for  he  intends  to  kill  the 
penon  at  whom  he  shoots. 


COURT  OF  CRIMINAL  APPEAL. 


April  30,  1864. 

(Before  Pollock^  C.B.,  Blackbubn,  Eeatino^  and 
Mbllor,  J  J.,   and  Pigott,  B.) 

Reg.  v.  Henshaw  and  Clark,  (a)^ 

Indictment — Fabe  pretences. 

An  indictment  for  obtaining  money  by  faUe  pretences  alleged  thai 
prisoners  pretended  to  P.,  who  lived  at  T^s  and  acted  as  TJs  repre^ 
sentativCf  HuU  C,  had  come  from  London  to  the  residence  of  B.y  and 
that  P.  was  to  give  C.  10^.,  and  that  T,  was  going  to  allow  C  I  Of. 
a-weekfor  the  benefit  of  his  health : 

Heidi  that  the  indictment  did  not  state  with  sufficient  certainty  a  false 
pretence  of  an  existing  fact. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Recorder 
of  Brighton. 

At  the  General  Quarter  Session  of  the  peace  for  the  borough 
of  Briffhton^  holden  on  the  19th  March,  1864^  Lewis  Henshaw 
and  John  Clark  were  tried  before  me  upon  the  following  indict- 
ment : — 

Borough  of  Brighton  \  The  jurors   for  our  Lady  the  Queen,   upcm 

to  wit.  J      their  oath  present,  that  Lewis  Henshaw  and 

John  Clark,  on  the  14th  day  of  January,  1864,  unlawfully,  knowingly, 

and  designedly  did  falsely  pretend  to  one  Henrietta  Pond,  who  then 

lived  at  one  Madam  Temple's,  and  acted  as  her  representative,  that  the 

(•}  Reported  hj  Jobh  Th^mfsox,  Esq.,  Btrristor-at-Law. 
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said  J.  Clark  had  come  down  from  London,  to  the  residence  of  the  said        Bbg. 
L.  Henshaw,  and  that  the  said  H.  Pond  was  to  dve  him  10«.,  and  that     „    '* 
the  said  Madam  Temple  was  going  to  allow  the  said  J.  Clark  10«.  a     ^j,d 
week  for  the  benefit  of  his  health.    By  means  of  which  false  pretence       Clabk. 

the  said  L.  Henshaw  and  J.  Clark  did  then  attempt  unlawfully  to  obtain        

from  the  said  H.  Pond  the  sum  of  10*.  with  intent  to  defraud.  Whereas        ^^^ 
in  truth  and  in  fact  the  said  H.  Pond  was  not  to  give  the  said  J.  Clark  jpy^  pr«tmce$ 
the  sum  of  10*.  or  any  other  sum  of  money,  and  whereas  in  truth  and  in  ^/MitcMMni. 
fact  the  said  Madam  Temple  was  not  going  to  allow  the  said  J.  Clark 
the  sum  of  10*.  a-week,  or  any  other  sum  of  money,  for  the  benefit  of 
his  health,  as  they  the  said  L.  Henshaw  and  J.  Clark  well  knew  at  the 
time  when  they  tUd  so  falsely  pretend  as  aforesaid,  against  the  form  of 
the  statute  in  such  case  made  and  provided. 

The  facts  of  the  case^  so  far  as  they  are  material  to  the  point 
reserved,  were  as  follows: — 

On  the  15  th  January  last,  in  the  evening,  the  two  prisoners 
went  together  to  the  shop  of  Madam  Temple  in  Brighton.  She 
has  also  a  shop  in  London.  After  Henshaw,  in  the  presence  and 
hearing  of  Clark,  had  made  a  statement  to  one  of  Madam  Temple's 
assistants,  he  requested  to  see  the  one  of  the  assistants  who  kept 
the  accounts.  H.  Pond,  being  the  person  by  whom  the  accounts 
of  Madam  Temple's  establishment  are  kept,  then  came  forward. 

Her  evidence  was^  that  Henshaw^  in  the  presence  and  hearing 
of  Clark,  said :  '^  This  young  man  (meaning  dlark)  has  come  down 
from  London ;  that  he  (meaning  Clark)  had  been  in  the  Brompton 
Hospital  with  a  bad  leg;  that  he  (meaning  Clark)  had  seen 
Madam  Temple  in  London;  that  Madam  Temple  said  that  I 
(H.  Pond)  was  to  ^ve  him  (meaning  Clark)  lOs.  a-week  while  he 
was  at  Brighton  for  the  benefit  of  his  health."  I  refused  to  do  so, 
saying  that  if  Madam  Temple  wished  me  to  do  it  she  would  send 
me  a  letter  the  next  morning.  Once  or  twice  Henshaw  said, 
'^  You  do  not  intend  to  give  the  10^."  Henshaw  said  to  Clark, 
•'Was  that  what  Madam  Temple  said?"  Clark  said,  <'Yes." 
Henshaw  then  said  that  he  would  write  to  Madam  Temple,  and 
the  prisoners  went  away  together. 

Madam  Temple  was  called,  and  denied  ever  having  seen  or 
having  any  knowledge  of  either  of  the  prisoners.  The  counsel 
for  the  prisoners  objected  that  the  indictment  alleged  no  false  pre- 
tence of  an  existing  fact,  and  negatived  no  false  pretence  of  an 
existing  fact,  all  the  facts  alleged  and  negatived  being  future. 

I  held  that  the  false  pretence  that  the  said  H.  i^ond  was  to 
give  him  lOs.  was  a  sufficient  false  pretence  of  an  existing  fact  to 
support  the  indictment,  and  that  the  second  false  pretence,  even 
if  not  of  an  existing  fact,  might  therefore  be  taken  into  considera- 
tion in  conjunction  with  the  first  false  pretence,  but  reserved  the 
point  for  the  Court  of  Criminal  Appeal. 

The  jury  found  both  prisoners  guilty,  and  they  were  sentenced 
by  me  to  four  calendar  months'  imprisonment,  with  hard  labour, 
and  were  committed  to  the  House  of  Correction  at  Lewes  in 
execution  of  that  sentence* 


V. 

HBiraHAW 


474  CRIMINAL  LAW    CA6BS. 

The  duestioti  for  the  opinion  of  the  Court  of  Criminal  i^)peal 
is,  whether  upon  this  indictment  tbe  Mad  eonviction  was  righl? 


C^  J0H»  L0C^, 


1864. 


t&c^rder  of  BtightdiL 

Conolly  for  the  prosecution. — The  indictment  showB  aiiffimentljr 
^^jrf!l^  ^  felse  statement  oF  ah  existing  Act.  [tOLLOOK,  C.B.— What  k 
imiuttmL  the  existing  tact  alleged?]  Ttat  Madain  Tetnple  bad  arid  that 
Pond  wa^  to  ffive  Clark  10«.  a-week  t^MM  he  Was  at  Brij^toti. 
^Pollock,  C.S.— That  is  not  so  laid ;  thfe  avemienl  la  that  PftHtfl 
was  to  jgive  him  lOs.^  ancl  thi^t  Madam  T^f&jfl^  wlls  gt^Silg  tb 
allow  him  lOf.  a-week.  Now  if  t  ^y  that  t  am  a  mettil!>el^  df 
Parliament  and  am  not,  that  is  a  fdse  pretence ;  but  if  I  fia^  I 
expeel  to  b6  tamde  a  Pew>  that  is  no  &l8e  pretence.]  In  one  sense 
the  act  to  be  done  must  always  be  future^  for  the  result  of^e 
fake  pretttM»,  tlie  obtaining  of  the  monef  9  is  necessarily  sa  Tne 
aterment  tiiat  Pdnd  was  to  give  Clark  l6<.  is  tbe  statement  of 
an  existinff  faot  [Pioott^  B. — Does  it  not  require  the  words  ''  bjr 
faer  authonty"  to  make  the  statement  sufiScient  ?  Bj^ckbubk,  J. 
—Hie  €»se  of  Rea.  v.  ^IrcA^r  (8  Cox  Orim.  Cas.  515)  is  the 
nearest  in  ^our  mvour*  Here  the  pnsoners  do  pretend  that 
Ckrk  was  in  some  w^  connected  with  Madam  l^mple.]  The 
case  cff  Rep.  v.  Fry  (1  Dears.  &  B.  449  j  ?  Cox  Grim.  Cas.  394) 
wad  then  oited*  Here  the  substance  of  the  thing  is  a  pretended 
oonversation  with  Madam  Temple,  which  nerer  took  {dace. 

No  counsel  appeared  for  the  prisoner. 

Pollock,  CjB*— The  miy'ority  of  the  Court  are  of  opimonthat 
the  indictment  does  not  state  with  sufficient  certainty  any  icJse 

Eretence,  within  the  rule  that  reouires  that  an  existing  fact  shall 
e  alleged  as  the  eround  of  the  fabe  pretenca  Very  likelv  some 
speculation  may  be  formed  from  this  indictment  as  to  what  the 
false  pretence  was,  but  the  majority  of  the  court  do  not  think 
that  it  is  stated  with  sufficient  certain^. 

BlagkbtibX)  J. — I  agree  with  the  Lord  Chief  Baron,  that  the 
false  pretence  by  which  the  money  was  attempted  to  be  obtiuned 
shoula  be  stated  with  sufficient  certainty.  Speabiag  for  myself 
only,  I  should  say  that,  when  it  is  alleged,  as  here,  ''^  that  Madam 
Temple  was  going  to  allow  John  Clark  \0s.  a^week,"  the  ave^ 
ment  is  to  be  construed  and  understood  in  the  sense  and  meaning 
that  Madam  Temple  had  expressed  such  an  intention  at  a  previous 
time,  and  that  Pond  was  to  give  10«.  on  her  account,  and  there- 
fore that  it  is  a  sufficient  statement  of  a  false  pretence  of  an  exists 
in^  fisMt.  If  the  count  had  stated  the  facts  according  to  the 
evidence  there  could  have  been  no  doubt  that  a  sufficient  fiilse 
pretence  would  have  been  stated.  Although  I  doubt,  I  concur  in 
the  judgment  of  the  Court,  and  do  not  require  the  case  to  be 
argued  before  the  fifteen  judges. 

PioOTT,  B. — ^I  entertain  considerable  doubt  whether  there  is  a 

statement  in  the  indictment  of  a  false  pretence  of  an  existing  (act 

Mellos,  J. — Upon  the  whole,  I  agree  with  the  Lora  Chief 
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Boron,  that  the  false  pretence  fe  not,  accdirding  t6  the  rules  of 
criminal  pleading,  alleged  with  suffleient  certwnty. 

EBAti^Gf  J.— I  agree  that  the  statement  in  the  indictmetit  is 
susceptible  of  the  construction  put  upott  It  by  my  brother  Black-      o*^^*. 
bum^  but  I  do  not  think  that  the  indictment  stal 


HftHttlAW 


states  \t  with  Con- 
venient certainty.  .^ 

Pollock,  C.IB.— In  consequence  of  what  has  fallen  from  my  ^^21'—^ 
brother  Blackburn,  I  wish  to  add  that,  if  the  averment  is  sus- 
ceptible of  the  meaning  he  has  put  upon  it,  it  ou(;ht  to  have  been 
len  to  the  jury  to  say  whether  the  words  made  use  of  by  the 
prisoner  did  really  mean  that  which  would  make  it  a  erimioal 
oflfence,  and  diat  the  ju<^  ought  not  to  take  Upon  himself  to  say 

that  such  was  theirmeamuff.  n     *  ^*  t  j 

^  Canmcaon  quashed. 


COURT  OF  CRIMINAL  APPEAL. 
April  30,  1862. 

(Before     Pollock,   C.B.,     Keating,    Blackbubn,  and 
Mellor,  JJ.,  and  Pigott,  B.) 

Reg.  r.  Pahkeb  and  Smith,  (a) 

Night  poaching — Commencement  of  prosecution — Evidence-^ 
Information. 

On  the  trial  of  an  indietment  for  night  poaching^  undef  the  9  Geo.  4, 
c.  69,  tt.  4,  9,  ttie  not  euffieient  to  produce  the  warrant  only  under 
which  the  prisoners  were  apprehended^  for  the  purpose  af  proving  that 
the  proceedings  were  commenced  within  twelve  months  of  the  commission 
nfihe  offence^  hut  the  information  in  writing  should  aho  be  produced. 

/^ASE  reserved  for  the  opinion  of  this  Court  by  P^ott,  B. 

The  prisoners  were  indicted  for  night  poaching  to  the  number 
of  three  or  more,  being  armed  with  onenmve  weaponsy  under 
the  9  Geo.  4,  c.  69,  s.  9. 

The  indictment  was  in  the  following  form,  viz. : 

Gloucestershire. — The  jurors  for  our  Lady  the  Queen,  upon  their  oath 
(a)    Btported  by  Jomi  Tbohpsoii,  Eiq^  Barnst«'%tt-Irfiw. 
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^^'        present)  that  Henry  Parker  and  Thomas  Smith,  and  certain  other  per- 

Paskbk      ^"^  ^^  ^^^  jurors  aforesaid  unknown,  being  to  the  number  of  three  and 

,^j>         more,  together,  on  the  26th  of  January,  1864,  with  force  and  arms,  at 

Smith.     -  the  parish  of  Temple  Ginting,  in  the  county  of  Gloucester,  bj  night 

(that  is  to  say),  about  the  hour  of  eleven,  in  the  night  of  the  26th 

^^^'        January,  in  the  year  aforesaid,  unlawfully  together  did  enter  into,  and 

NiglU  poadimg  ^^^°  ^^^  there  were  in  certain  land  there  situate,  in  the  occupation  of 

-^Commxtu^-  Isabella  Talbot  and  another,  with  the  intent  and  for  the  purpose  of  then 

men^  of  prose-  and  there  by  night  as  aforesaid,  illegally  taking  and  destroying  game 

^'''***'*'       and  rabbits  there,  the  said  Henry  Parker  and  Thomas  Smith,  and  the 

said  other  persons,  being  then  and  there  by  night  as  aforesaid,  and  at 

the  time  when  they  so  together  entered  and  were  in  the  said  land  as 

aforesaid,  armed  wilb  guns  and  bludgeons,  against  the  form  of  the  statute 

in  such  case  made  and  provided,  and  against  the  peace  of  our  Lady  the 

Queen,  Her  Crown  and  dignity. 

The  second  count  did  not  materially  vary. 

The  evidence  showed  that  the  offence  was,  in  fact,  committed  on 
the  26th  January  1861,  and  to  prove  that  proceedings  were  com- 
menced within  the  time  required  by  the  4th  section  of  the  statute, 
viz.,  twelve  months  from  the  time  of  the  offence,  the  warrant 
under  which  the  prisoners  were  apprehended  was  put  in  evidence, 
dated  February  5th,  186L 

The  follovdng  is  a  copy  of  the  same : 

To  the  constables  of  the  Gloucestershire  Constabulary  Force  and  to 
all  other  peace  officers  of  the  said  county  of  Gloucester. — ^Whereas, 
information  hath  this  day  been  laid  before  the  undersigned,  one  of  Her 
Majesty's  Justices  of  the  Peace  in  and  for  the  said  county  of  Gloucester, 
by  Richard  Fluck,  of  Temple  Ginting,  in  the  said  county,  gamekeeper, 
for  that  Thomas  Smith  and  Henry  Parker,  of  Chippiog  Campdeo, 
labourers,  on  the  26th  of  January,  1861,  at  Temple  Ginting  aforesaid, 
together  with  divers  other  persons  unknown,  to  the  number  of  three  or 
more,  together,  about  the  hour  of  eleven  in  the  night  of  the  same  day, 
they  being  then  respectively  armed  with  a  gun,  did  then,  together, 
unlawfully  enter  a  certain  close  of  land  then  in  the  occupation  of  the 
Misses  Isabella  and  Jane  Elizabeth  Talbot,  there  situate,  and  were  then 
by  night  as  aforesaid,  and  armed  as  aforesaid,  in  the  said  land,  for  the 
purpose  therein,  of  taking  and  destroying  game  contrary  to  law  ;  and 
oath  being  now  made  before  me,  substantiating  the  matter  of  such 
information ;  these  are,  therefore,  to  command  you  in  Her  Majesty's 
name  forthwith  to  apprehend  the  said  Thomas  Smith  and  Henry  Parker, 
and  bring  them  before  some  one  or  more  of  Her  Majesty's  Justices  of 
the  Peace  in  and  for  the  said  county,  to  answer  to  the  said  information, 
and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  and  seal,  the  6th  February,  1861,  at  Sudley 
Castle,  in  the  said  county.  j^^^^  ^   j^^^  ^^^^ 

It  was  proved  that  Mr.  John  Dent  was,  when  he  signed  the 
warrant,  a  magistrate  of  the  county* 

No  information  was  given  in  evidence;  SLtxd  the  respective 
arrests  took  place^  of  Smith  on  the  27th  November  1862^  and  of 
Parker  on  the  14th  January  1864. 
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The  counsel  for  the  prisoners  objected —  Rea. 

First,  that  the  warrant  without  the  information  was  no  legal  p^g^R 

evidence  that  proceedings  were  commenced  within  twelve  months,  xm>^ 

as  required  by  the  statute ;  and  secondly,  that  the  present  indict-  ^mith. 

ment  was  defective  for  not  containing  an  allegation  that  such  pro-  "^^ 

ceedings  were  in  fact  taken.  

I  overrruled  both  objections,  but  reserved  the  points  for  the  ^*7*<  poaching 
Court  of  Criminal  Appeal.  Z^^'T^'. 

The  prisoners  were  convicted  and  sentenced.  euHcn^' 

If  the  Court  should  be  of  opinion  thai  the  warrant  without  the 
information  is  not  sufficient  evidence  of  the  commencement  of  the 
proceedings,  or  that  the  indictment  is  defective  for  the  cause  above 
stated^  in  either  case  a  verdict  of  not  guilty  is  to  be  entered. 

G.  PiGOTT, 

Harririfftany  for  the  prisoners. — It  is  submitted  that  this  convic- 
tion cannot  be  sustamed,  on  two  grounds:  first,  because  the 
indictment  is  bad  upon  the  face  of  it ;  and  secondly,  because  there 
was  no  sufficient  evidence  of  the  commencement  of  the  prosecution 
within  twelve  months  after  the  commission  of  the  offence.  The 
9  Geo.  4,  c.  69,  s.  4^  enacts  that  the  prosecution  for  every  offence 
punishable  upon  indictment  or  otherwise  than  upon  summary  con- 
viction by  virtue  of  that  Act,  shall  be  commenced  within  twelve 
calendar  months  after  the  commission  of  such  offence.  And  sect  9 
enacts  that  any  persons  to  the  number  of  three  or  more  by  night 
unlawfully  entering  on  any  land  for  the  purpose  of  taking  game 
or  rabbits,  any  of  such  persons  being  armed  with  any  gun,  &c., 
shall  be  guilty  of  a  misdemeanor.  Now  the  record  of  this 
indictment,  when  properly  drawn  up,  will  show  that  the  proceed- 
ings were  not  commenced  within  twelve  months  after  the  offence, 
for  it  will  appear  thereon  that  the  offence  was  committed  on  the 
26th  January  1861,  and  that  the  indictment  was  not  preferred  and 
found  until  the  Lent  Assizas  1863.  The  court  will  take  notice  of 
the  dates  in  the  indictment.  If  A.  be  indicted  of  murder  or  man- 
slaughter, as  well  the  day  and  place  of  the  stroke  or  other  act 
done  inducing  death,  as  of  the  death,  must  be  expressed :  (2  Hale 
P.  C.  179.)  [Mellor,  J. — It  was  formerly  necessary  to  show  that 
the  offence  was  complete.]  So  in  this  case  it  is  contended  that  it 
is  necessary  to  show  on  the  face  of  the  indictment  that  the  pro- 
ceedings were  commenced  within  a  year.  In  the  case  of  Beff.  v. 
Brooks  (2  Car.  &  E.  402 ;  2  Cox  Crim.  Cas.  436),  and  Reff.  y.Austiuy 
(1  Car.  &  E.  621),  the  question  arose  upon  the  facts,  and  it  does 
not  Appear  what  the  forms  of  the  indictment  were.  [Blagkbubn, 
J. — This  question  is  singularly  like  the  Statute  of  Limitations, 
which  has  never  been  negatived,  in  stating  the  cause  of  action  in 
the  declaration.]  In  Bex.  v.  Lookup,  (3  Burr.  1901),  where  an 
indictment  stated  the  offence  to  have  been  committed  in  the  time 
of  the  late  King,  and  concluded  against  the  peace  of  the  now  King, 
it  was  held  insufficient  on  a  writ  of  error.  [Mellor,  J. — In  the 
last  edition  of  Archbold's  Crim*  Plead*  this  seems  to  be  treated, 
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^■^*       not  as  a  matter  of  averment  in  the  indictoient*  bat  of  proof  upon 

Parkrv     Jte  evidence.    Blackburk,  J.— Since  the  8  &  9  Will.  3,  c  26, 

AND        it  has  never  been  the  practice  to  allege  in  prosecutions  for  coin- 

Siomfi      ]^gy  tjie  offence  to  have  been  committee)  within  three  montWl 

1864.       ^  ^^  ^®  second  objection,  that  there  was  no  proper  evidence  cf 

the  commencement  of  the  prosecution  within  twelve  months :   in 

^CtoiS^^  »'flZiic«'«  case  (East  P.  0.  186),  it  appears  to  have  been  held  by  the 
(^'^^l^^^.  judges  that  the  information  and  proceeding  before  the  magistrate 
cuHon,  was  the  commencement  of  the  proceedings  in  coining  cases.  In 
all  the  reported  cases  the  prisoners  were  in  cu8to^»  and  had 
been  apprehended  within  twelve  months  of  the  time  ef  the  triaL 
The  mere  issuing  of  a  warrant  for  the  apprehension  of  the 
prisoners  is  not  a  commencement  of  the  prosecution  within  the 
meaning  of  this  statute,  without  apprehending  them  and  bringing 
them  before  the  magistrates:  {R^*  v.  Hully  2  Fos.  &  Fin.  16; 
Bej^.  V.  Smith,  1  L.  &  C.  131).  The  form  of  the  warrant  in  this 
case  shows  that  there  must  have  been  a  previous  information  in 
writings  and  that  information  should  have  been  produced  to  show 
the  commencement  of  the  proceedings.  [Pigott,  B. — Yon 
contend  that  the  warrant  is  merely  secondary  evidence  of  the  in- 
forn^ation  ?1  Yes.  Paley  on  Convictions,  by  Macnamara,  is  to 
the  same  effect.  The  case  oi  Reg.  v.  Massey  (32  L.  J.  21,  M.C.), 
was  then  cited. 
No  counsel  was  instructed  for  the  prosecution. 
Pollock,  C.  B. — We  are  all  of  opinion  that  it  was  necessaiy 
in  order  to  sustain  the  prosecution  to  give  the  information  in 
evidence,  and  that  therefore  this  conviction  fails. 

Canvieium  quashed. 
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COURT  OP  CRIMINAL  APPEAL. 
April  30,  1864. 

(Before    Pollock,   C.B.,  Keating,  Blackburn,    and 
Mellob,  JJ.,  and  Pigott,  B.) 

Reg.  v.  Hetwood  and  others,  (a) 

Pleading — Indictment  far  three  larcenies — 24  ^  25   Vict.  c.  95,  a,  5. 

An  indictment  against  a  prisoner  for  three  larcenies  from  the  same  prose- 
eutor  need  not  contain  an  averment  that  tkof  were  committed  within  a 
period  of  six  months  : 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Recorder 
of  Bolton  (Lancashire). 

At  the  Court  of  Quarter  Sessions  of  the  Peace  for  the  borough 
of  Bolton,  in  the  county  palatine  of  Lancaster,  holden  by  me  as 
Recorder  of  the  said  borough  on  the  Hist  March  1864,  James 
Hey  wood,  John  Wood,  Isaac  Broughton,  George  Robinson^  and 
Edward  Kippax  were  tried  before  me  on  the  indictment  set  forth 
below,  ana  the  jury  by  their  verdict  found  J.  Heywood  and 
J.  Wood  £uihy  of  steahng,  and  I.  Broughton  and  6.  Robinson 
gailty  of  feloniously  receivinff^  and  Edward  Kippax  not  guilty^ 
after  a  trial  which  kisted  two  days. 

Borough  of  Bolton  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  ]*    oath  present,  that  James  Heywood  on  the  Ist 

September,  1863,  at  the  borough  aforesaid,  and  within  the  jurisdiction 
of  this  Court,  was  servant  to  Augustus  Warrens  and  another,  and  that 
the  said  J.  Heywood  afterwards,  and  whilst  he  was  such  servant  to 
the  said  A.  Warrens  and  another,  to  wit  on  the  day  and  year  afore- 
said, 600  pounds  weight  of  cotton  weft,  400  pounds  weight  of  cotton 
twist,  and  1000  pounds  weight  of  cotton  of  and  belonging  to  the  said 
A.  Warrens  and  another,  his  said  masters,  then  and  there  being  found, 
then  and  there  feloniously  did  steal,  take  and  carry  away,  against  the 
form  of  the  statute,  &c. 

Second  count, — ^And  the  jurors  aforesaid  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  J.  Heywood  and  J.  Wood,  J.  Broughton, 

(c)  B0portid  hy  JoBOi  TBOMraov,  Eiq.,  BaixiaMr-at-Lftw. 
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Rro.        O.  Robinson,  and  E.  Kippax,  on  the  day  and  year  aforesaid,  at  the 

^'  borough  aforesaid,  and  within  the  jurisdiction   aforesaid,  600  poands 

"I^r^     weight  of  cotton  weft,  400  pounds  weight  oC  cotton  twist,  and  1000 

oTHSBa.      pounds  weight  of  cotton  of  the  property  of  the  said  A.  Warrens  and 

another,  then  and  there  being  found,  feloniously  did  steal,  take  and  carry 

]^  away. 
Indictment  for  Third  count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
three  larceines.  do  further  present,  that  the  said  J.  Heywood,  J.  Wood,  J.  Broughton, 
6.  Robinson,  and  £.  Kippax,  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  at  the  borough  aforesaid,  and  within  the  jurisdiction 
aforesaid,  600  pounds  weight  of  cotton  weft,  400  pounds  weight  of 
cotton  twist,  and  1000  pounds  weight  of  cotton,  of  the  property  of  the 
said  A.  Warrens  and  another,  before  then  feloniously  stolen,  taken  and 
carried  away,  feloniously  did  receive  and  have,  they,  the  said  J.  Hej- 
wood,  J.  Wood,  J.  Brougbton,  G.  Robinson,  and  E.  Kippax,  then  and 
there  well  knowing  the  said  property  last  aforesaid  to  have  been  feloni- 
ously stolen,  taken  and  carried  away,  against  the  form  of  the  statute,  &c. 
Fourth  count-^ And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  J.  Heywood  on  the  2nd  November  in  the 
year  aforesaid,  at  the  borough  aforesaid,  and  within  the  jurisdiction 
aforesaid,  was  servant  to  the  said  A.  Warrens  and  another,  and  that  the 
said  J.  Heywood  afterwards,  and  whilst  he  was  such  servant  to  the  said 
A.  Warrens  and  another,  to  wit,  on  the  day  and  year  last  aforesaid, 
600  pounds  weight  of  cotton  weft,  400  pounds  weight  of  cotton  twist, 
and  1000  pounds  weight  of  cotton,  of  and  belonging  to  the  said 
A.  Warrens  and  another,  his  said  masters,  then  and  there  feloniously  did 
steal,  take  and  carry  away,  against  the  form  of  the  statute,  &c. 

Fifth  count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  J.  Heywood,  J.  Wood,  J.  Broughton, 
G.  Robinson,  and  E.  Kippax,  on  the  day  and  year  last  aforesaid,  at  the 
borough  aforesaid,  and  within  the  jurisdiction  aforesaid,  600  pounds 
weight  of  cotton  weft,  400  pounds  weight  of  cotton  twist,  and  1000 
pounds  weight  of  cotton,  of  the  property  of  the  said  A.  Warrens  and 
another,  then  and  there  being  found,  feloniously  did  steal,  take  and 
carry  away. 

Sixth  count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  J.  Hejrwood,  J.  Wood,  J.  Broughton,  G. 
Robinson,  and  £.  Kippax,  afterwards,  to  wit,  on  the  same  day  and  year 
last  aforesaid,  at  the  borough  aforesaid,  and  within  the  jurisdiction  afore- 
said, 600  pounds  weight  of  cotton  weft,  400  pounds  of  cotton  twist,  and 
1000  pounds  weight  of  cotton,  of  the  property  of  the  said  A.  Warrens 
and  another,  before  then  feloniously  stolen,  taken  and  carried  awaj, 
feloniously  did  receive  and  have,  they,  the  said  J.  Heywood,  J.  Wood, 
J.  Broughton,  G.  Robinson,  and  E.  Kippax,  then  and  there  well  know- 
ing the  said  property  last  aforesaid  to  have  been  feloniously  stolen,  taken 
and  carried  away,  against  the  form  of  the  statute,  &c. 

Seventh  counL — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  J.  Heywood,  on  the  24th  December  in 
the  year  aforesud,  at  the  borough  aforesaid,  and  within  the  jurisdiction 
aftoresaid,  was  servant  to  the  said  A.  Warrens  and  another,  and  that  the 
said  J.  Heywood  afterwards,  and  whilst  he  was  such  servant  to  the 
said  A.  Warrens  and  another,  to  wit,  on  the  day  and  year  Isst  aforesaid, 
600  pounds  weight  of  cotton  weft,  400  pounds  weight  of  cotton  twist, 
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and  1000  pounds  weight  of  cotton,  of  and  belonging  to  the  said 
A.  Warrens  and  another,  his  said  masters,  then  and  there  feloniouslj 
did  steal,  take  and  carry  awaj,  against  the  form  of  the  statute,  &c. 

Eighth  count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  J.  Heywood,  J.  Wood,  J.  Broughton, 
6.  Bobinson,  and  E.  Eippax,  on  the  day  and  year  last  aforesaid,  at 
the  borough  aforesaid,  and  within  the  jurisdiction  aforesaid,  600  pounds 
weight  of  cotton  weft,  400  pounds  weight  of  cotton  twist,  and  1000 
pounds  weight  of  cotton,  of  the  property  of  the  said  A.  Warrens  and 
another,  then  and  there  being  found,  feloniously  did  steal,  take  and 
carry  away. 

yyUh  count — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
farther  present,  that  the  said  J.  Heywood,  J.  Wood,  J.  Broughton, 
G.  Bobinson,  and  £.  Kippax,  afterwards,  to  wit,  on  the  same  day  and 
year  last  aforesaid,  at  the  borough  aforesaid,  and  within  the  jurisdic- 
tioa  aforesaid,  600  pounds  weight  of  cotton  weft,  400  pounds  weight 
of  cotton  twist,  and  1000  pounds  weight  of  cotton,  of  the  property  of 
the  said  A.  Warrens  and  another,  before  then  feloniously  stolen,  taken 
and  carried  away,  feloniously  did  receive  and  have,  they,  the  said 
J.  Heywood,  J.  Wood,  J.  Broughton,  6.  Robiqson,  and  E.  Kippax, 
then  and  there  well  knowing  the  said  property  last  aforesaid,  to  have 
been  feloniously  stolen,  taken  and  carried  away,  against  the  form  of  the 
statute,  &c. 

Before  the  prisoners  pleaded,  their  connsel  applied  to  the  Court  to 
qaash  the  indictraenty  on  the  ground  that  there  was  no  allegation^ 
in  the  counts  charging  the  second  and  third  larcenies,  that  they 
were  respectively  committed  within  six  months  after  the  commis- 
aion  of  the  larceny  charged  in  the  first  count;  and  after  hearing  the 
counsel  on  both  sides,  I  refused  the  application. 

The  counsel  for  the  prosecution  then  applied  to  me  to  amend 
the  indictment  by  introducing  the  words,  the  omission  of  which 
had  formed  the  ground  of  the  former  objection. 

I  did  not  think  that  it  was  such  an  amendment  as  the  statute 
enabled  me  to  make,  but  said  that,  if  I  was  satisfied  that  I  had 
the  power  to  do  so,  I  should  direct  such  amendment  to  be  made. 

The  questions  for  the  opinion  of  the  Court  of  Criminal  Appeal 
are,  first,  whether  I  was  empowered  by  the  statute  to  make  the 
amendment  applied  for,  and  if  the  Court  should  be  of  opinion  that 
I  had  that  power,  then  that  amendment  is  to  be  taken  as  having 
been  made. 

But  if  the  Court  should  be  of  opinion  that  I  had  no  power  to 
make  that  amendment,  then  the  second  question  for  the  opinion 
of  the  Court  is,  whether  the  indictment,  as  it  now  stands,  and  on 
which  the  prisoners  were  tried,  is  sufficient  to  sustain  the  verdict 
so  found  by  the  jury,  and  whether,  on  that  finding,  judgment  may 
now  be  given,  ^  g  Abmbteong,  Recorder  of  Bolton. 

A.  fVUls  for  the  prosecution. — The  indictment  is  good.  It  is 
dear  upon  the  authorities  that  several  felonies  may  be  joined  in 
the  same  indictment,  and  that  it  is  for  the  Judge  to  exercise  his 
discretion  in  calling  on  the  prosecutor  to  elect  for  which  he  wlU 
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proceed  or  to  quash  some  of  the  coutits.  And  what  has  been  done 
by  the  recent  Act^  24  &  25  Vict.  c.  96^  s.  5,  which  enacts  that 
three  larcenies  committed  against  the  same  person  within  six 
months  may  be  included  in  t£a  same  indictment  against  the  same 

Srisoner,  is  to  take  away  the  discretion  formerly  exercised  by  the 
udge  in  such  a  case.  In  2  Hale  F.  C.  173>  it  is  said,  ^^  If  there 
be  one  offender  and  several  capital  offences  committed  by  him,  they 
may  be  aU  contained  in  one  mdictment,  as  burglary  and  larceny. 
Larcenies  committed  of  several  things,  though  at  several  times, 
and  from  several  persons,  may  be  joined  in  one  indictment." 
And  Lord  EUenborough  said,  in  Bex  v.  J&neM  (2  Oamp.  132) : 
*^  In  point  of  law  there  is  no  objection  to  a  man  beine  tried  on 
one  indictment  for  several  offences  of  the  same  sort^  it  is  usual 
in  felonies  for  the  judge  in  his  discretion  to  caU  upon  the  counsel  for 
the  prosecution  to  select  one  felony  and  confine  themselves  to  tiiat ; 
but  this  practice  has  never  been  extended  to  misdemeanors.  ** 
And  Buller,  J.  said,  in  Young  v.  The  King  (3  T.  TL  105):  '•  In 
misdemeanors^  Rex  v.  Benfield  (2  Burr.  989)^  shows  that  it  is  no 
objection  to  an  indictment  that  it  contains  several  charges.  The 
case  of  felonies  admits  of  a  different  consideration,  but  even  in  such 
cases  it  is  no  objection  upon  writ  of  error.  On  the  face  of  an  indict- 
ment every  count  imports  to  be  for  a  different  offence,  and  is  charged 
Ks  at  different  times.  And  it  does  not  appear  on  the  record  wheraer 
the  offences  are  or  are  not  distinct.  But  if  it  appear  before  the 
defendant  has  pleaded  or  the  jury  are  charged,  that  he  is  to  be  tried 
for  separate  offences,  it  has  been  the  practice  of  the  judges  to  quash 
the  indictment,  lest  it  should  confound  the  prisoner  in  his  defence 
or  prejudice  him  in  his  challenge  of  the  jury,  for  he  might  object 
to  a  jurymans'  trying  one  of  the  offences,  though  he  might  have 
no  reason  to  do  so  as  to  the  other.  But  these  are  only  matters  of 
prudence  and  discretion.  If  the  judge  who  tries  the  prisoner  does 
not  discover  it  in  time,  I  think  be  may  put  the  prosecutor  to  make 
hiis  election  on  which  charge  be  will  proceed.  But  if  the  case  has 
gone  to  the  length  of  a  verdict,  it  is  no  objection  in  arrest  of  judg- 
ment. If  it  were,  it  would  overturn  every  indictment  which 
contains  several  counts. "  In  Rexy,  Kershaw {\  Lewin  C.  C.  218), 
the  indictment  contained  two  distinct  felonies.  [Mkllor,  J.— 
The  practice  has  always  been,  where  several  felonies  were  included 
in  one  indictment,  to  put  the  prosecutor  to  elect  for  which  one  he 
will  proceed,  to  prevent  the  prisoner  being  embarrassed  in  tiLsi 
defence.  JBut  all  reason  for  such  election  is  now  taken  away  hr 
the  recent  statute,  where  three  larcenies  only  are  charged. 
Pollock,  O.B.—  Strictiy  speaking,  the  Whole  presentihent  of 
the  grand  jury,  from  the  first  to  the  last  indictment,  constitutes  but 
one  indictment  against  all  the  prisoners.  The  objection  to  trying 
a  prisoner  on  several  felonies  at  once  is  rather  an  objection  in  the 
breast  of  the  Judge  than  a  matter  of  criminal  pleading.  Formerly 
it  was  not  the  practice  to  allow  counts  for  larceny  and  receiving 
in  the  same  indictment,  but  that  was  altered  by  scatute.]  In 
Staxkie's  Crim.  Plead.  39,  it  is  said,  <' If  several  felonies  be  charged 


CBIMINAL  L\W  CAS9S. 


483 


against  a  prisoner  in  the  same  indictment^  it  is  no  dbjectiou  either 
upon  demurrer  or  in  arrest  of  ju^ment."  See  aJso  3  Bast  P.  C.  779, 

No  Gouiisel  appeared  for  tbe  prisoner. 

Pollock,  C.fe. — We  are  all  of  opinion  that  the  indictment  is 
good.     At  any  rate  it  is  now  too  Ute  ta  allow*  tke  objection. 

Blackburn,  J. — At  the  same  time  we  do  not  wish  to  sauetion 
such  a  departqre  from  the  usual  mode  of  criminal  pleading. 


Baa. 

V, 

Hbtwood 

AKO 
6THBRS. 

1864. 

IndictmmU 
for  three 


COURT  OP  QUEEN'S  BENCH. 

June  1,  1864. 

(Before  Cockbubn,  C.J.,  Crompton,  Blackburn^  and 
Shee,  JJ.) 

Knowlden,  Dron  and  Oxford-  v.  The  Queen,  (a) 

Pieadinff —  Vexaihus   Fndidmenis  Ad — Arerment  cf  performance  of 
condUions  of^Recognkanee — Compitraey. 

In  indictments  for  offences  within  the  provisions  of  the  Vexatious  Indict^ 
ments  Act,  it  is  not  necessary  that  it  should  appear  upon  the  record 
that  the  eonditi&ns  imposed  hy  that  Act,  or  any  of  them,  have  been, 
complied  with. 

A^  B^  and  C,  charged  wiih  a  conspiracy  to  defraud  menders  of  m 
friendly  society^  were  bound  over  before  a  magisirate  to  appear  ai 
the  nestt  session  of  the  Central  Criminal  Court  io  plead  to  such  indicia 
ment  as  might  be  preferred  against  them  in  respect  of  the  said  charge. 
At  the  next  session  of  the  Central  Criminal  Court,  a  true  bill  was  found 
against  them  upon  the  said  charge^  but  was  postponed  until  the  follow- 
ing session^  and  the  recognizances  were  respited,  but  not  formally 
enlarged  At  the  following  sessions  a  second  indictment  was  founds 
charging  A.,  B.^  C,  and  Z).,  a  fourth  person  not  charged  before  the 
magistrate^  wiih  the  same  conspiracy : 

Held,  that  as  A,,  B.y  and  C.  had  been  once  bound  over  by  a  magistrate^ 
and  the  subject-matter  of  both  indictments  was  the  same  as  thai  men- 
Honed  in  the  recognisance^  the  defendants  might  be  tried  and  convicted 
thereon, 

WRIT  of  error  on  the  conviction  of  John  Knowlden,  John 
Dron  and  Thomas  Oxford,  on  an  indictment  preferred  and 
found  by  the  Grand  Jury  at  the  October  Sessions  1863  of  the 
Central  Criminal  Court.  A  fourth  person,  Charles  Alfred  Coombs, 
charged  in  the  said  indictment,  was  acquitted  on  the  trial.     The 

(a)  fU^rtad  hj  Johs  TBavptoH,  £sq^  Btfriaft«r->«t-L«w. 

2  I  2 
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KwowLDBWj  charge  was  a  conspiracy  to  defraud  divers  members  of  a  fnendly 

aotT'  society  cdled  the  Perseverance  Life  Assurance  and  Sick  Fund 

OxroHD,  Friendly  Society.    The  three  prisoners  were  each  sentenced  to 

_^    ^  eighteen  calendar  months'  imprisonment  with  hard  labour. 

THB^QuEBf .  'Xjpon  tjjg  f^^5g  of  tjjg  assignment  of  error  the  following  facts 

1864.       appeared : — 

— 7  On  the  19th  August,  1863,  at  the  South wark  Police  Court, 

liS^miB  Knowlden  and  two  sureties  were  bound  by  recognisance,  whereby, 
AcL  after  a  recital  as  follows :  *'  Whereas  the  said  John  Knowlden  (with 
others)  was  this  day  charged  before  me  the  said  magistrate  for  that 
they  did  unlawfully  conspire,  confederate  and  agree  together  to 
cheat  and  defraud,  against  the  peace,"  &c. ;  the  condition  was — 
*^  if  he  should  so  appear  at  the  next  ensuing  session  of  the  Central 
Criminal  Court,  and  surrender  and  plead  to  such  indictment  as 
might  be  found  against  him  by  such  grand  jury  for  or  in  respect 
of  the  charge  aforesaid,  and  take  his  trial  upon  the  said  charge, 
and  not  depart  the  said  court  without  leave,  then  the  said  recog- 
nisance to  DC  void. 

Oxford  and  Dron  were  bound  over  in  similar  recognisances  on 
the  22nd  August,  1863. 

On  the  19th  August  1863,  before  the  same  police  magistrate, 
the  prosecutors  and  witnesses  entered  into  recognisances  whereby, 
after  reciting  that  the  three  plaintiffs  in  error  were  that  day 
charged  before  the  said  magistrate  with  a  conspiracy  to  cheat  and 
defraud,  against  the  peace,  &c,  they  were  bound  over  to  appear 
at  the  next  ensuing  session  of  the  Central  Criminal  Court,  and 
there  prefer  or  cause  to  be  preferred  a  bill  of  indictment  against 
the  three  plaintiffs  in  error  for  the  offence  aforesaid,  and  duly 
prosecute  the  said  indictment  and  give  evidence  thereon. 

At  the  September  Session  of  the  Central  Criminal  Court, 
which  was  the  next  ensuing  session  after  the  22nd  August,  an 
indictment  for  conspiracy  to  defraud  several  members  of  the  above 
friendly  society  was  preferred  and  found  against  the  three  plaintifia 
in  error  (Charles  Alfred  Coombs  not  being  then  charged)  by  the 
Grand  Jury. 

On  the  application  of  the  counsel  for  the  prosecution,  the  trial 
thereof  was  postponed  until  the  ensuing  October  session,  on  the 
ground  of  the  absence  of  a  material  witness,  and  the  said  recogni- 
sances entered  into  by  the  nlaintiffs  in  error  were  accordingly  duly 
respited  {b)  until  the  said  October  sessions. 

On  the  24th  October  the  Solicitor-General  gave  his  consent,  as 
set  out  below,  to  a  fresh  indictment  being  preferred  against  the 
three  plaintiffs  in  error  and  Charles  Alfred  Uoombs.  Accordingly, 
on  the  26th  October  the  indictment  was  found  on  which  the 
plaintifis  in  error  were  tried  and  convicted. 

That  indictment  was  in  the  ordinary  form,  and  did  not  state  on 
the  face  of  it  that  it  had  been  preferred  by  leave  of  a  judge  or  the 

(6)  That  was  the  mode  in  which  the  fact  was  stated  on  the  reoordin  enw,  and  there  waa- 
po  explanation  as  to  the  mwung  of  du^j/  rsQNted^  or  statement  of  what  wu  done  at  the  time. 
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assent  of  the  law  oflBicer  of  the  Crown.      The  plaintiff  in  error,  on  Khowlobi, 
beine  called  upon  to  plead  to  the  indictment,  refused  to  do  so,  and        ^' 
the  Court  directed  a  plea  of  not  guilty  to  be  entered  for  them  on     Oxvobd 
their  behalf.  •• 

The  prisoners  were  not  tried  upon  the  first  indictment  found  at       _Zf  * 
the  September  session,  which  remains  on  the  files  of  the  Central       is64. 
Criminal  Court  undisposed  of.  FM^aM 

Assignment  of  error :  rnrKri-nrntt 

That  at  the  the  time  of  the  presenting  and  finding  of  the  indictment,  '^^* 
neither  the  prosecator  nor  any  other  person  prosecuting  the  indict- 
ment were  or  was  bound  by  recognisances,  to  prosecute  or  give  evidence, 
but  that  certain  recognizances  entered  into  by  the  prosecutors  had  been 
discharged  and  fulfilled,  so  far  as  they  might  be  discharged  and  fulfilled, 
by  the  presenting  and  finding  of  an  indictment  at  the  September  Ses- 
sions, 1863,  of  the  Central  Criminal  Court,  when  the  three  plaintifis 
were  charged  with  a  conspiracy  jointly  one  with  another,  and  not  with 
the  said  Coombs,  which  said  indictment  has  never  been  quashed,  and  is 
now  pending  ;  and  the  plaintiffs  further  say  that  they  were  not  commit- 
ted, or  detained  in  custody,  or  bound  over  by  recognizances  to  appear  to 
answer  the  indictment  found  at. the  October  sessions,  nor  was  the  last- 
mentioned  indictment  preferred  or  found  with  the  consent  or  by  the 
direction  of  a  judge  of  a  Superior  Court,  or  by  the  direction  of  the 
Attorney  or  Solicitor-General,  ndr  were  the  provisions  of  the  statute 
22  &  23  Vict  c.  17,  in  any  way  complied  with. 

And  the  plaintiffs  further  assigned  that,  contrary  to  the  said 
statute,  they  were  not,  nor  were  any  of  them,  bound  by  recogni- 
sance to  appear  to  answer  to  the  inaictment  preferred  in  October, 
but  that  they  were  bound  by  recognisance  before  a  police  magis- 
trate to  appear  to  the  September  indictment,  in  which  Coombs 
was  not  charged,  which  offence  was  another  and  different  offence 
to  that  which  the  plaintiffs  were  bound  over  to  appear  to  answer. 

And  the  plaintiffs  further  assigned  that,  on  the  24th  October 
1863,  Her  Majesty's  Solicitor-Qeneral  signed  a  written  direction 
to  the  effect  following,  to  wit : 

Central  Criminal  Court,  October  Session  1863. 

Beg.  v.  John  EirowLDKif,  Thomas  Oxford,  John  Dbon,  and 
Charles  Alfred  Cooubs. 

I  direct  an  indictment  to  be  preferred  against  the  aboved-named  Charles 
Alfred  Coombs,  at  the  Central  Criminal  Court,  for  a  conspiracy  to 
defraud*  ^q*       •t\ 

(»ignea;  ^  p  (Jollier,  SoHcitor-General. 

Dated,  24th  Oct.  1863. 

And  that  thereupon  the  indictment  on  which  the  plaintiffs  were 
found  guilty  was  presented  and  found,  and  that  there  is  no  suffi- 
cient allowance  and  authorisation  of  the  said  indictment  by  consent 
in  writing. 

The  plaintiffs  further  assigned  error  in  this,  that  it  did  not  appear 
upon  the  record  and  proceedings  that  the  said  indictment  was 
authorised  and  allowea,  as  provided  by  the  said  statute,  by  the 
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oonsent  in  writing  of  a  judge  of  the  Superior  Coarts  at  Westmin- 
eter,  or  of  Her  Miyesty^s  Attorney-Oenerai  ar  Solicitor-O^MCai^ 
00  B8  to  be  lawfully  preeeuted  and  fouad  by  the  said  jury. 

Joinder  in  error. 

Hardily e  S.  Gxffard  {Buibey  and  Kyid  with  Um)  for  the 
plaintiffs  in  enror. — The  conviction  cannot  be  sustained.  T4e 
22  &  23  Vict,  a  17  (a)  renders  it  neceaaary  iJmU;  certain  oooditianB 
precedent  should  be  complied  with  before  am  indictfnnent  fer  4eon- 
apiracy  is  presented  to  or  found  by  a  grfuod  jury.  Those  eonditionB 
ought  to  oe  entered  on  the  record,  and  it  must  appear  that  they 
have  been  fulfilled.  In  this  case  it  should  have  appeared  thai; 
the  plaintifiEs  in  error  were  boumd  over  by  recognisance  to  MOBwer 
the  indictment  on  which  they  were  convicted,  or  that  llie  indict- 
ment was  preferred  by  the  direction  or  leave  of  a  judge  or  law 
officer  of  the  Crown.  [Blackburn,  J. — How  is  it  with  respect 
to  criminal  informations?  The  4  &  5  WilL  &  M.  c.  18,  was 
passed  to  prevent  malicious  informations  in  the  Court  of  Queen's 
Bench,  and  sect  2  says,  that  the  clerk  of  the  Crown  shiA  not, 
without  express  order  of  the  Court,  given  in  open  Court,  exhibit, 
receive,  or  file  any  information,  yet  the  record  never  shows  on  the 
face  of  it  that  such  order  has  been  made.  The  rule  in  criminal 
pleadings  is,  that  where  there  is  general  jurisdiction  and  a  qualifi- 
cation IS  subsequently  put  on  it,  it  is  not  necessary  to  notice  the 
qualification  on  the  record.]  Under  that  Act  the  Court  of  Queen's 
Bench,  whose  information  it  is,  gives  the  leave.  In  a  Mi  iam 
action  to  recover  a  penalty  for  acting  as  a  commissioner  unaer  the 
Public  Health  Act  (11  &  12  Viet,  c  63,  s.  133),  it  was  held 
necessary  to  aver  in  the  declaration  the  consent  of  the  Attorney- 
General  to  the  oroceedings :  {HoIHs  v.  MarKhall^  27  L.  J.  235,  Ex.) 
[Blackburk,  j. — There  the  statute  which  imposed  the  penalty 
also  imposed  the  conditions  upon  which  proceedings  for  the 
recovery  of  it  might  be  taken.]  The  22  &  23  Vict  c  17,  says 
that  the  grand  jury  shall  not  find  any  indictment  in  the  specified 
misdemeanors,  unless  the  conditions  have  been  comphed  with.  In 
pleading,  where  place  or  any  particulars  as  to  the  character  or 
person  are  essential,  they  must  be  averred.  So  in  bankruptcy  it 
wsA  essential  to  set  out  all  the  ingredients  which  went  to  make 
out  the  bankruptcy.  Each  element  of  the  ofience  must  be  stated  on 
the  record :  {Reg.  v.  Fearrdey^  I  Leach,  426 ;  MacdondUFs  case^ 
Foster's  C.  L.  59.)  The  22  &  23  Vict,  a  17,  takes  away  the 
whole  jurisdiction  of  the  grand  juiy,  unless  the  conditions  have 
been  complied  with.     [Cbompton,  tf. — Your  argument  must  go 


(a)  The  23  ft  23  Viot  c.  17,  s.  1,  enads  that  no  biU  of  bdictment  for  peijiny,  i 
tion  of  peijniy,  MfUQwrncy,  obtaining  monej  or  other  property  hj  fmise  pnteacet,  &b^  shall 
be  presented  to  or  fonnd  bj  anj  grand  jniy  nnlees  the  proeecotor  or  other  pereon  preeenting 
such  indictment  has  been  bonnd  by  recognizance  to  proeeonte  or  gire  evidence  agamst  the 
person  aoensed  of  snch  offence,  or  nnless  the  penMm  aocnsed  has  been  committed  to  or  detained 
in  custody  or  has  been  boond  by  recognisance  to  appear  to  answer  to  an  indiotmettt  to  be 
preferred  against  him  for  snch  offence,  or  nnless  such  indictment  has  been  prefiafrcd  by  the 
direction  of,  or  with  the  consent  in  writing  of  a  judge  of  one  of  the  Snpeiior  Coorts,  or  of  the 
Attorney  or  Solicitor  QeneraL 
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to  the  length  that  in  every  indictment  for  obtaining  moxu^j  or  &0!Wftn«ii 
other  property  by  false  pretences  you  must  aver  a  comnutta}  by  a      ^^* 
magistrate,  or  leave  of  a  judge  or  law  officer  of  the  Crown«]    If     Oiavms 
the  record  does  not  show  that,  it  is  doubtful  whether  the  liberty  of         v. 
the  subject  has  been  l^ally  taken  away  or  not.    This  defect  Hiay  ^^  Q^wpf* 
be  taken  advantage  of  on  writ  of  error.  In  Beg,  v.  Heaaie  (9  L.  T.        ie64. 
719)  for  a  similar  obje^on  the  Court  said  that  th^  would  not       — *;; 
quash  the  indictment,  but  leave  the  defendant  to  his  reooedy  by    ^^^, 
a  writ  of  error.     In  Reg.  v.  For^ytk  (2  Leach,  286)  an  iodictmeut        jaa, 
for  bigamy,  committed  out  of  the  oouoty,  not  averring  the  pci- 
soner  to  have  been  appr^nded  within  the  coanty,  aooordiqg  to 
the  1  Jaa  c.  11,  was  held  bad.    In  Reg,  v.  Corbet  (1  Stra.)  a  con- 
viction by  justices  was  held  bad  for  not  showing  that  tney  had 
power  to  bear  and  determine  within  the  county.     And  in  White' 
head  v.  The  Queen  (7  Q.B.  582)  the  record  of  an  indictment  was 
lield  bad  on  writ  of  error,  which  did  not  state  that  the  grand  jiury 
by  whom  it  was  fbusid  were  good  and  lawful  men  of  the  county, 
^oondly,  as  to  the  error  in  fact     The  indictment  preferred  and 
found  at  the  October  sessions  against  four  persons  wits  another  and 
different  one  to  that  found  at  .the  September  sesaloDs.     [CocK- 
B0BK,  G.J.— «The  recognizances  bind  them  to  answer  the  dburge, 
not  any  particular  indictment.]     If  so^  the  three  were  not  bound 
over  to  anawer  the  charge  along  with  Coombs.    The  authorifty 
given  by  the  Act  was  exhausted  by  the  preferring  apd  Ruling  of 
the  first  indictment  at  the  September  sessions.     [Blackburn,  J. 
— ^What  are  we  to  understand  by  the  statement  of  the  recogni- 
zances being  dubf  respited  to  the  aext  sessions?     That  appean  to 
me  to  be  the  material  point]  The  recognizances  apply  to  oifferent 
persons.     They  cannot  be  construed  to  mean  that  the  prosecutor 
may  prefer  a  diarge  of  conspiracy  against  four  persons. 

The  SoUeUoT-General  for  the  Grown. — The  recognizances  were 
properly  respited:  {Lord  DrumaumdU  case.)  The  words  of  the 
recognizance  are  to  prosecute  or  give  evidence  against  the  person 
accused  of  such  offence.  Respiting  means,  that  the  time  for 
estreating  the  recognizances  shall  be  enlarged.  [Cockbubn,  C.J., 
referred  to  Burn's  «  Justice"  Bail,  330  ;  1  Chit.  Grim.  Law,  106.] 
It  is  immaterial  as  regards  the  rec<^Bizances  whether  the  charge 
is  against  three  or  four  persons.  It  is  not  necessary  that  all  the 
persons  (barged  with  the  conspiracy  shall  be  convicted.  The 
indictment  on  which  the  plainti&  in  error  were  found  guilty 
meets  the  charge  mentioned  in  the  recognizances.  Then,  as  to 
the  averment  on  the  record  of  the  conditions  of  the  statute  having 
been  complied  with,  this  is  similar  to  the  case  of  criminal  infoima- 
tionsy  in  which  it  is  not  necessary  to  aver  that  leave  of  the  Gouit 
has  been  obtained  pursuant  to  the  4  &  5  Will.  &  M.  c  18,  s.  2. 
The  rule  is  laid  down  in  Paley  on  Gonv.  195  (edit  4).  Again, 
this  is  not  matter  for  a  writ  of  error ;  the  application  should  be  to 
quash  the.  indictment,  or  for  a  certiorari^  on  the  ground  that  the 
conditions  of  the  statute  have  not  been  complied  with:  {Reg.  v. 
MameU,  8  E.  &  B.  54.) 
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Giffard  in  reply.— In  Bep.  v.  Heane  (9  L.  T.  Rep.  N.S.  719  : 
33  L.  J.  I54y  M.  C.)  the  Court  said  that  they  would  not  quaah 
the  indictment,  but  leave  the  party  to  his  writ  of  error. 

CoOKBURN,  C.J. — I  am  of  opinion  that  our  judgment  should  be 
for  the  Crown.  As  regards  the  first  question,  whether  the  •condi- 
tion required  by  the  22  &  23  Vict,  as  a  condition  preliminary  to 
the  presenting  to  and  finding  of  the  indictment  by  tne  grand  jury 
must  appear  on  the  face  of  the  record,  it  appears  to  me  that  it  is  not 
necessary*  It  is  true  that,  in  general,  whatever  is  necessary  to 
give  junsdiction  must  appear  on  the  face  on  the  record,  but  that 
rule  IS  subject  to  the  qualification  pointed  out  by  my  brother 
Blackburn  during  the  argument.  Here  it  is  not  a  condition 
attached  to  the  jurisdiction  of  the  ^nd  jury  over  the  ofiTence. 
The  moment  the  condition  is  complied  with,  the  grand  jury  are 
seised  of  the  matter,  and  the  offence  need  only  be  stated  on  the 
indictment,  in  the  usual  form.  Nothing  could  be  more  incon- 
venient than  that  matters  of  this  description  should  be  stated  on 
the  record,  for  it  would  follow  that  they  might  be  put  in  issue,  and 
then  it  would  be  necessary  in  every  case  within  the  Act  to  try  the 
question  before  the  petty  jury,  whether  the  accused  had  been 
committed  or  bound  over  to  answer  the  subject  of  the  indictment. 
That  could  not  have  been  the  intention  of  the  Legislature.  No 
doubt  there  ought  to  be  in  some  way  enough  evidence  to  satisfy 
the  grand  jury  that  the  condition  of  the  statute  has  been  com- 
plied with,  but  when  that  is  done,  the  grand  jury  exercise  the  same 
jurisdiction  as  they  exercised  before  the  Act  Where  the  parties 
and  the  prosecutor  have  been  bound  over  to  prefer  the  indictment, 
the  accused  must  be  aware  of  the  fact,  or  if  he  has  any  doubt,  the 
fact  may,  on  inquiry,  be  readily  ascertained.  Supposing  a  pro- 
secution to  have  been  improperly  instituted,  and  a  deception 
practised  on  the  officers  of  the  court  as  to  the  preliminary  condi- 
tions having  been  complied  with,  there  can  be  no  doubt  that  redress 
can  be  had  in  some  way ;  whether  by  application  to  the  judg^ 
before  the  trial  to  quash  the  indictment,  or  whether  when  it  comes 
to  the  party's  knowledge  at  a  later  period  b^  some  other  prooeed- 
inff,  it  IS  not  necessary  now  to  decide.  It  is  enough  to  say  that 
redress  can  be  obtained  in  some  way.  I  think,  therefore,  that, 
with  reference  to  the  first  question,  the  argument  of  the  defendant 
fails.  As  to  the  other  point  of  error  in  fact,  it  was  urged  in  the 
first  place  that  the  prosecution  upon  which  the  plaintiffi  in  error 
were  convicted  was  not  the  same  prosecution  as  that  to  which  the  re- 
cognisances entered  into  relate,  because  the*proseoutor  was  bound 
over  to  prosecute  on  a  charge  of  conspiracy  against  three  persons, 
whereas  the  indictment,  on  which  the  prisoners  were  tried  and 
convicted,  was  a  charge  of  conspiracy  against  four  persons.  In 
substance  both  indictments  were  for  the  same  offence,  and  the 
subject-matter  of  the  conspiracy  was  the  same,  and  the  only 
variation  was  that  there  was  an  additional  conspirator  charged. 
But  inasmuch  as  two  or  more  out  of  a  large  number  of  persons 
charged  with  a  conspiracy  may  be  convicted,  the  fact  that  an  additio- 
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nal  person  was  added  in  the  indictment  on  which  the  prisoners  were   Evowlddi, 
found  guilty  makes  no  difference.     Then  it  was  further  said  that       ^^^' 
the  recognisances  of  the  accused  to  appear  and  answer  the  charge     Oxfosd. 
were  no  longer  in  existence.    In  the  first  place  it  is  questionable  ^' 

whether  the  recognizances  were  not  still  in  existence,  for  dithough  ^™  Qo»w> 
fresh  ones  were  not  entered  into  at  the  September  sessions,  yet  the       ises. 
accused  had  never  appeared  according  to  the  exigency  of  the  recog-       — : 
nisances,  which  for  the  benefit  of  all  parties,  instead  of  being    Tn^^Mnti 
estreated  at  the  September  sessions,  were  enlarged  or  respited  until        Acl 
the  next  sessions.     I  doubt  whether  that  is  not  keeping  the  recog- 
nisances alive  for  the  purpose  of  the  second  indictment.     Whether 
that  is  so  or  not,  I  think  that,  the  accused  having  been  bound 
over  to  appear  and  take  their  trial  on  a  charge  of  conspiracy,  the 
condition  of  the  statute  was  complied  with  so  long  as  the  indict- 
ment was  preferred  for  the  same  ofl^nce  as  they  were  bound  over  to 
meet.     The  words  of  the  statute  are  large  enough  to  meet  that 
construction  of  it,  and  the  purpose  and  object  of  the  Act  being  to 
protect  persons  against  vexatious  indictments,  as  soon  as  the 
parties  have  gone  before  a  magistrate  who  has  bound  them  over, 
that  object  has  been  gained.    If  that  has  been  done  by  the  magis- 
trate, or  an  order  of  a  judge  has  been  obtained  to  present  the  in- 
dictment to  the  grand  jury,  the  statute  has  been  satisfied.    I  there- 
fore think  our  judgment  should  be  for  the  Crown. 

Cbompton,  J. — ^I  am  of  the  same  opinion.  I  do  not  think  it 
necessary  to  hold  that  it  is  indispensable  in  all  cases  with  in  the 
Act  that  there  should  be  on  the  record  an  averment  that  the  in- 
dictment has  been  preferred  by  the  assent  of  a  judge  or  the  law 
officers  of  the  Crown.  There  is  a  general  jurisdiction  in  the  grand 
jury  to  find  a  bill  of  indictment ;  and  this  enactment  is  a  direction 
in  effect  to  the  grand  jury  not  to  act  in  the  particular  cases 
specified  until  the  things  required  by  the  Act  have  been  done. 
This  Act  is  to  prevent  vexatious  indictments  for  certain  misde- 
meanors. It  is  different  to  an  Act  which  creates  a  penalty  not  to  be 
incurred  except  under  certain  circumstances,  in  which  case  it  must 
be  shown  on  the  record  that  those  circumstances  have  happened. 
The  cases  referred  to  upon  the  statute  of  4  &  5  Will.  &  M.  are 
very  much  in  point  After  the  Revolution  of  1688  the  proceeding 
by  way  of  a  criminal  information  was  very  much  abused,  and  that 
statute  was  passed  to  prevent  the  vexatious  abuse  of  that  process, 
and  it  enacted  that  the  coroner  and  attorney  of*  the  Crown  should 
not  file  any  criminal  information  in  certain  cases  without  the 
express  direction  of  the  Court  given  in  open  court  The  Crown 
officer  is  placed  very  much  in  the  same  position  as  the  grand  junr, 
but  it  has  never  been  deemed  necessary  to  state  on  the  face  of  a 
criminal  information  that  the  statute  has  been  complied  with. 
In  the  present  case  the  accused  has  the  means  of  inquiry,  and 

Eractically  there  is  no  real  difficulty  in  the  case.  The  officer  of  the 
!ourt  has  every  commitment  sent  to  him,  and  he  knows  whether 
there  has  been  a  committal  or  not  in  each  case.  Through  his 
office  the  indictment  must  pass  on  its  way  to  the  grand  jury,  and 
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Khowu)kn,  it  is  very  much  like  a  direction  to  him  to  take  cwre  that  an  inH^^ 
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ment  shall  not  be  presented  to  the  mnd  jnrj^  until  the  condition 
of  the  statute  is  complied  with.  The  practice  in  modem  times 
under  the  statute  4  &  5  Will.  &  M.  in  the  ease  of  cnminal  infet^ 
mations  is  not  to  aver  compliance  with  the  ccmditions  of  that 
statute,  on  the  record,  and  I  cannot  think  that  in  this  case  the  matter 
'Ought  to  appear  on  the  record.  It  is  act  necessarj  to  coneider 
what  the  exact  remed  j  may  be  when  the  statute  has  not  becm 
complied  with.  As  I  have  said  before,  I  think  the  best  eoime  is 
to  apply  to  quash  the  indiotment  or  any  part  of  it  which  is  bod 
for  this  cause.  But  it  is  said  that  a  wiit  of  error  will  lie.  Sup- 
posing that  to  be  so,  yet  I  am*of  opinion  that  there  is  no  ground 
of  error  assigned  in  this  case.  The  parties  w<ere  both  before  the 
magistrate,  and  the  accused  knows  wnether  the  magistrate  com- 
mitted him  or  not  for  trial  for  this  offence.  It  is  also  dear  that 
the  prosecutor  was  bound  to  give  evidence  against  the  paity 
accused  of  this  offence.  The  offence  of  which  tne  prisoners  have 
been  found  guilty  is  the  same  offence.  Then  as  regards  jbhe  indicia 
ment  being  found  at  the  subsequent  sessions,  it  is  the  same  offence, 
though  the  case  stood  over  until  the  next  ses^ons  for  which  che 
prisoners  were  bound  over.  If  the  recognisances  had  been  dis- 
charged at  the  September  sessions,  it  would  have  been  different. 
It  is  no  answer  to  say  that  the  accused  did  not  appear  at  the 
September  sessions.  The  only  difBcalty  that  struck  me  was, 
whether  the  two  indictments  were  the  same  prosecution,  and  I 
think  that  they  were  practically  the  same.  Therefore,  both 
grounds  &il. 

Blackburn,  J. — I  am  of  the  same  opinion.  The  Vexations 
Indictments  Act  puts  as  a  condition,  that  before  any  bill  of  indiot- 
meiit  for  any  of  the  offences  specified  shall  be  presented  to  or  found 
by  the  grand  jury,  certain  things  shall  be  done.  It  does  not  alter 
the  nature  of  the  offences  or  the  general  jurisdiction  of  the  grand 
jury.  If  the  things  required,  constituted  any  part  of  the  ofence, 
then  they  would  be  a  matter  of  trial  before  the  petty  jury ;  but 
that  is  not  so — they  are  only  a  condition  put  on  the  general  juris- 
diction of  the  grand  jury  to  find  a  bill  of  indictment  in  the  cases 
specified.  It  is  precisely  the  same  as  the  case  of  vexatious 
criminal  informations.  It  has  never  been  the  praelice  to  aver  in 
a  criminal  information  that  leave  has  been  obtained  to  prefer  it, 
but  the  mode  of  pleading  remains  the  same  as  at  common  law 
before  the  4  &  5  Will.  &  M.  passed.  I  therefcMre  think  the 
first  objection  made  a  bad  one.  If  a  bill  of  indictment  were  im- 
properly preferred,  and  found,  it  may  be  that  the  more  convenient 
course,  when  the  fact  was  discovered,  would  be  to  apply  to  the 
court  before  the  trial  to  quash  it,  and  I  think  the  court  would 
have  jurisdiction  to  quash  it  or  any  part  of  the  indictment,  as  to 
which  the  statute  was  not  complied  with.  Or  it  may  be  when  the 
question  is  whether  the  case  falls  within  the  statute  or  not, 
as  in  Reff.  v.  Heane  (where  it  was  doubted  whether  the  case  was 
one  of  peijury  or  not),  in  which  case  it  might  be,  that  one  court 
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tni|^ht  entertain  the  view  that  it  was  not  within  the  Vexatious   Kkowt.cwi, 
Indictments  Act,  and  another  might  hold  that  it  was,  then  in  such        ^^' 
case,  perhaps,  the  defendant  might  plead  to  the  jurisdiction.     I  am     Oxford 
also  inclined  to  think  that  error  in  fact  would  lie,  but  I  do  not  ,^  ^- 
desire  to  express  an  opinion  on  that  without  further  consideration.         Q^^**. 
It  is  not  necessary  to  decide  what  is  the  proper  course  to  pursue,        is64. 
for  here  the  coDiution  of  the  statute  has  been  complied  with.     As       — : 
to  the  recognisances:  the  prisoners  were  bound  to  appear  at  the  next    i,MBi^^ 
sessions  to  an  indictment  for  this  conspiracy  to  defraud  this  benefit        Aeu 
society.    The  con£lion  and  the  spirit  of  the  Act  have  been  fulfilled, 
vvhich  was  to  prevent  vexatious  indictments  being  preferred,  and  that 
object  was  fulfilled  as  soon  as  the  aceuiaed  were  bound  over  by  the 
magistrate  to  answer  the  charge.     It  may  be  that  a  fresh  char^ 
would  not  be  right,  but  the  fact  of  four  persoos  being  included  m 
the  indictment,  whereas  three  persons  only  were  impUcated  before 
the  magistrate,  does  not  vary  the  offence.     I  am  of  opinion,  there- 
fore, that  judgment  must  be  for  the  Grown. 

Shek,  J.— I  am  of  the  same  opinion.  The  Legislature  must 
be  taken  to  know  the  mode  in  which  indictments  are  usually  pre- 
ferred, and  that  they  pass  through  the  hands  of  the  officers  of  the 
court  to  the  grand  jury.  I  thinK  that  the  statute  is  nothing  more 
than  a  direction  to  those  officers  to  take  care  that  no  bill  shall  be 
presented  to  the  grand  jury  unless  the  requisitions  of  the  statute 
nave  been  complied  with.  I  think  the  Legislature  might  have  had 
in  view  the  4  &  5  Will  &  M.,  for  the  Act  of  22  &  23  Vict,  con- 
templates the  same  evils.  I  think  that  if  it  came  to  the  knowledge 
of  the  court  that  a  bill  of  indictment  had  been  found  without  the 
requisites  having  been  complied  with,  it  might  be  treated  as  a 
nullity  and  as  if  it  had  not  been  found,  and  that  the  court  might 
quash  it.  As  to  the  recognisance,  the  question  in  my  opinion  is, 
not  whether  the  indictment  is  the  same,  but  whether  the  offence 
is  the  sfiune.  Here  the  offence  is  the  same  and  the  facts  ace  the 
same,  and  the  only  difference  is  that  a  fourth  person  is  charged  in 
the  second  indictment  And  I  think  that  the  accused  should  have 
been  bound  by  recognisances  within  the  meaning  of  the  statute  to 
appear  to  answer  this  indictment.  It  was  said  that  the  words  of 
the  statute,  *'has  been  bound  by  recognisance^"  must  mean  that 
unless  the  person  is  at  the  time  of  trial  under  recognisance,  he 
shall  not  be  called  upon  to  answer  the  charge.  I  think  that  is 
not  so,  fuad  that  is  quite  enough  to  satisfy  those  words,  if  this 
requisition  has  been  at  some  time  oomphed  with.  I  therefore 
concur  in  the  judgment  of  the  Court. 

Judgment  far  the  Crown. 
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COURT  OF  CRIMINAL  APPEAL. 

June  4,  1864. 

(Before  Cockburn,  C.J.,  Williams,  J.,  Martin,  B., 
Crompton,  J.,  and  Bramwell,  B.) 

Reg.  v.  Bulher.  {a) 

Fake  pretence*— Larceny— Evidtnce— 2^  Sf  24  Vict.  c.  96,  *.  88. 

An  indictment  Jbr  false  pretences  alleged  that  the  prisoner  pretended  ke 
was  the  servant  of  Mr.  Hardman^  and  W€U  sent  to  buy  a  horse  far 
him,  whereby  the  prisoner  unknqfuUy  obtained  a  horse  from  the 
prosecutor.  The  evidence  wcu^  that  the  prisoner  represented  himself  as 
the  servant  of  Mr.  Hardman^  but  the  prosecutor^s  son^  confounding  the 
name  with  that  of  Harding,  a  person  whom  he  knew^  said  in  the 
prisoner's  presence  to  his  father^  "  /  am  going  to  sell  the  horse  to 
Mr.  Harding^  whereupon  the  prisoner  adapted  his  story  to  meet  that 
beUefofthe  prosecutor  and  his  son^  and  so  obtained  the  horse. 

Held,  that  a  conviction  could  not  be  sustained,  tu  the  pretence  by  which 
the  horse  was  obtained  was,  that  the  prisoner  was  the  servant  of  Mr. 
Harding,  and  that  was  not  averred  in  the  indictment. 

To  prevent  a  prisoner  indicted  for  false  pretences  from  being  aequUted 
on  the  ground  that  the  offence  is  that  of  felony  (24  4r  25  Viet.  e.  96, 
s.  SS)  the  false  pretences  laid  must  be  proved,  for  under  the  statute  he 
is  to  be  found  guilty  of  the  misdemeanor. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Recorder 
of  Newcastle-on-Tyne. 

The  prisoner  was  tried  before  me  at  the  last  Oeneral  Quarter 
Sessions*  for  the  town  and  county  of  Newcastle*upon-T\  ne,  on  a 
charge  of  obtaining  a  horse  by  false  pretences. 

The  indictment  ran  as  follows : 

Newcastle-upoD-Tyne)  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  )     oath  present  that  George  Bulmer  on  the  dOth 

Marcli,  1864,  unlawfully,  knowingly  and  designedly,  did  falsely  pretend 
to  one  James  Henderson  the  younger,  that  the  said  George  Bulmer  was 
the  servant  of  one  William  Hardman,  of  Stick  ley,  in  the  county  of 
Northumberland  (the  said  William  Hardman  then  and  long  before  being 

(a)  Reported  bj  Jomi  Thoxfsoii,  Esq.,  BMTi8ter-«(-Law. 
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well  known  to  the  said  Jaines  Henderson  the  youn^^r),  and  that  the  said 

George  Bulmer  was  then  sent  bj  the  said  William  Hardman  to  buy  a     buJ^k. 

horse  for  the  said  William  Hardman,   bj  means  of  whieh  said  false        

pretences  the  said  George  Bulmer  did  then  unkwfnllj  obtain  from  the        1864. 

said  James  Henderson  the  younger,  a  certain  horse,  with  intent  thereby  ^^ 

then  to  defraud,  whereas  in  truth  and  in  fact  the  said  (reorge  Bulmer  ^Lfi^^L^ 

was  not  then  the  servant  of  the  said  William  Hardman ;  and  whereas 

in  truth  and  in  fact  the  said  George  Bulmer  was  not  then  or  at  any 

other  time  sent  by  the  said  William  Hardman  to  buy  a  horse  for  the 

laid  William  Hardman,  to  the  great  damage  and  deception  of  the  said 

James  Henderson  the  younger,  to  the  evil  example  of  all  others  in  the 

like  case  offending,  against  the  form  of  the  statute,  &c. 

The  following  are  the  principal  fats  that  were  proved  in 
eyidence : — 

James  Henderson,  of  Denton  Bum,  had  a  mare  for  sale  at  the 
horse  fair  in  Newcastle,  on  Wednesday,  March  30.  The  prisoner 
went  up  to  him  and  asked  if  the  mare  was  for  sale.  ^^  Yes." 
"What  price?"  "12/."  «  Where  do  you  come  from  ?*  "Denton 
Bum.*'  "  The  same  place,"  said  the  prisoner,  *•  that  my  governor 
is  from."  "  Who  is  he  ?"  **  Mr.  Hardman ;  he  lives  at  Stickley 
Farm."  .^*  What  does  your  master  want  her  for  ?"  "  To  drive 
in  a  waggonette  and  ride  occasionally." 

Henderson  knew  no  person  of  the  name  of  Hardmau,  of  Stickley 
Farm,  bat  he  had  known  very  well  a  gentleman  named  Harding, 
who  had  lived  some  time  previously  at  Benwell  Lodge,  about  ten 
miles  from  Stickley. 

Henderson  and  the  prisoner  then  went  into  the  Sun  Inn,  where 
Henderson's  father  joined  them.  Henderson  said  to  his  fadier,  "  £ 
am  goin^  to  sell  a  horse  to  Mr.  Harding  of  Benwell  Lodge,"  upon 
which  his  father  remarked  to  the  prisoner,  ^*  He  does  not  Uve  there 
now.'*  "  No,"  said  the  prisoner  j  **  he  lives  now  at  Stickley  Farm.** 
"  How  long  is  it  since  he  went  there  T  The  prisoner  turned  about, 
gave  a  bow  of  his  head  and  made  no  answer. 

After  some  bargiuning,  during  which  the  prisoner  expressed  his 
great  wish  that  his  master  should  see  the  mare,  Henderson  agreed 
to  take  \L  for  the  loss  of  the  fair,  and  it  was  arranged  that  the 
prisoner  should  take  the  mare  home  to  his  master,  and  meet 
Henderson  next  day  at  the  Sun  Inn  to  pay  the  agreed  price, 
videlicity  12/.  The  prisoner,  according  to  Henderson,  then  said, 
^  You  must  give  me  a  note  of  the  price  for  my  master  to  see."  To 
this  Henderson  agreed,  and  he  wrote  out  and  signed  the  following 
memorandum,  which  the  prisoner  dictated  ; 

George  Bulmer  bought  of  James  Henderson  a  brown  horse  for  the 
sara  of  12/.,  to  be  paid  at  the  Sun  Inn  at  eleven  o'clock  on  March  81. 

Denton  Bum.  Jambs  Hendebsoh,  Butcher. 

The  prisoner  then  paid  Henderson  U,  and  the  mare  was  handed 
over  to  hinu 

Henderson  waa  pressed  upon  croes-ezaminatton  as  to  whether 
this  IL  was  not  paid  on  aocoont  of  the  purohase^money ;  but  he 
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BMi  positively  swore  that  the  IZ.  was  paid  as  the  consideration  for  lua 
BuuuB*     g*^^°g  **P  ^^  chance  of  a  better  price  at  the  faur.    In  answer  to 

ftirther  questions  he  said*  that  it  the  prisoner  bad  met  him  at  die 

1864.       Son  Ino  and  paid  the  money  next  day^  it  woald  have  been  all  right ; 

rjihfi'aruc$uM  ^^*  ^^  added .  that  he  would  never  have  parted  with  the  mare  at 

^Pr^^^  all,  or  accepted  the  1/.,  or  signed  the  memorandom  or  agreed  to 

meet  at  the  inn,  but  m  the  bdief  that  the  prisoner  was  the  servant 

of  Mr.  Harding,  late  of  Benwell  Lodge^  and  was  purchasing  the 

mare  for  his  master. 

Mr.  Hardman,  of  Stickley  Farm^  was  called  and  proved  that 
the  prisoner  was  not  his  servan^  or  in  any  way  authorised  bv  him 
to  buy  the  mare»  and  that  the  prisoner  lived  a  mile'and  a  half  from 
his  farm. 

It  was  proved  that  there  was  no  other  Hardman  or  Harding  at 
Stickley,  and  that  Mr.  Hardman,  of  Benwell  Lodge,  did  not  reside 
at  or  near  Stickley  Farm. 

A  few  hours  later  on  the  same  evening,  March  30,  the  prisoner 
sold  the  mare  in  the  fair  for  6Z.,  having  first  asked  9L  for  her. 
She  was  resold  for  8/.  12«.  6d.  the  same  night,  and  next  day  was 
offered  to  Henderson  himself  by  a  third  owner  for  16L 

The  prisoner  never  appeared  at  the  Sun  Inn,  and  on  Friday, 
April  1,  was  taken  into  custody. 

On  the  warrant  being  read,  which  charged  him  with  obtaining  a 
horse  by  false  pretences  from  J.  Henderson,  he  said,  "  Is  that  aU?" 
and  afterwards  added  that  he  bought  the  horse,  producing  the 
document  above  mentioned  as  a  voucher  for  his  statement. 

At  the  dose  of  the  case  for  the  prosecution,  Mr.  Blackwell,  the 
counsel  for  the  prisoner,  submitted  to  me : 

First,  that,  looking  to  the  memorandum  signed  by  the  prosecutor, 
to  the  payment  of  the  12.,  and  to  the  admission  of  the  prosecutor 
that  it  would  have  been  all  right  if  the  prisoner  had  met  him  at 
the  inn  and  paid  the  money,  the  evidence  showed  that  the  prose- 
cutor had  sold  the  mare  to  tne  prisoner,  and  having  taken  the  risk 
of  parting  with  her  on  the  understanding  that  the  price  should  be 
paid  next  day,  there  was  no  case  to  go  to  the  jury.  He  referred 
to  Rsff.  V.  Dale,  7  C.  &  P.  352. 

Secondly,  that  the  evidence  did  not  support  the  false  pretences 
laid  in  the  indictment,  inasmuch  as  the  prosecutor  admitted  he 
parted  with  the  mare  in  the  belief  that  the  prisoner  was  the 
^rvant  of  Mr.  Harding,  of  Benwell  Lodge,  whereas  the  pretence 
proved  was  that  he  was  the  servant  of  Mr.  Hardman,  of  Stickley 
Farm,  and  the  inuendo  as  to  the  said  W.  Hardman  being  very 
well  known  to  the  prosecutor  was,  in  fiict,  disproved. 

I  overruled  both  objeotious,  holding,  as  to  tne  first,  that  it  was  a 
question  for  the  juiy  whether  the  prosecutor  would  have  parted 
with  the  mare  at  all,  or  agreed  to  have  met  at  the  Sun  Inn,  if  he 
had  not  believed  that  the  prisoner  was  a  servant  acting  for  his 
n)aster  in  the  transaction ;  and,  as  to  the  second  objectiim^  holding 
that,  if  the  jury  thought  the  pretence  as  to  W.  Hardman,  of  Stiok- 
ley,  being  the  prisoner's  master  was  false,  and  that  it  led  the 
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proselctitei^  to  part  with  his  inare  even  under  a  misappreheneion  as       ^'^ 
to  the  indentity  of  the  master  referred  to,  they  might  conviot  the     botjiim. 
prisoner  under  the  present  indictments  

I  then  called  the  attention  of  the  prisoner's  counsel  to  the       i^ 
Criminal  Law  Consolidation  Act  (24  &  25  Vict,  a  96,  ».  88),  ^y^  protemeei 
"  Provided  that  if  upon  the  trial  of  any  person  indicted  for  such      ^Proqf. 
misdemeanor  it  shall  be  proved  that  he  obtained  the  property  in 
question  in  any  such  manner  as  to  amount  in  law  to  larceny,  he 
shall  not  by  reason  there(rf  be  entitled  to  be  acquitted  of  such  mis* 
demeanor." 

Upon  this  it  was  submitted  that  there  was  not  sufficient  evidence, 
had  this  been  an  indictment  for  larceny,  to  justify  a  conviction  for 
felony;  and,  seoondly,  that  though  the  Act  provided  that  the 
prisoner  '^should  not  oe  acquitted,"  the  jury  would  not  be  justified 
m  returning  a  general  verdict  of  guilty  under  this  indictment,  if 
ther  thought  the  false  pretences  were  not  proved  as  laid. 

I  held  tlat  they  might,  and  that  the  Act  was  intended  to  apply 
to  such  a  case  as  the  present,  and  that  it  was  for  the  jury  to  say 
whether  the  prisoner  acted  bon&  fide^  or  whether  he  had  from  the 
first  fraudulently  designed  to  deprive  the  owner  of  his  mare  and 
appropriate  her  to  bis  own  use,  for  that  if  the  whole  proceeding  on 
his  part  was  a  trick  and  contrivance  to  deprive  the  owner  of  his 
property  and  possession  of  the  mare>  that  would  be  enough  to 
support  a  conviction  for  larceny :  {Reg  v.  Shepherd,  9  C.  &  P.  121.) 
The  learned  counsel  then  addressed  the  jury  on  behalf  of  the 
prisoner. 

In  summing  up  I  directed  the  jury  according  to  the  above  ruling. 
The  jury  after  some  deliberation  found  a  veraict  of  guilty,  and  m 
answer  to  a  question  from  me  they  said  they  found  the  prisoner 
guilty  of  obtaining  the  mare  by  the  false  pretences  laid,  and 
further  that,  taking  my  ruling  as  to  the  law,  they  thought  the 
facts  amounted  to  a  larceny  by  the  prisoner. 

Bail  not  having  been  tendered,  1  sentenced  the  prisoner  to  six 
month's  imprisonment  with  hard  labour,  which  he  is  now  under- 
going. 

Being  requested  in  the  course  of  the  argument  to  reserve  a  case 
for  the  Court  of  Criminal  Appeal,  I  consented  to  do  so ;  and  the 
question  for  the  Court  I  respectfully  submit  is,  whether  the 
prisoner  has  been  properly  convicted  ? 

W.  DiGBT  Setmoub,  Recorder. 

No  counsel  was  instructed  for  the  prisoner. 

Gamsford  Bruce  for  the  prosecution. — First,  on  the  facts  in  this 
case  and  the  finding  of  the  jury,  that  this  was  a  larceny,  the  con- 
viction may  be  sustained  under  the  24  &  25  Vict.  c.  96,  s.  88. 

Crompton,  J. — The  enactment  does  not  say  that  if  any  lar- 
ceny IB  proved  he  is  not  to  be  acquitted  of  the  misdemeanor ;  but 
that  if  you  prove  the  misdemeanor  as  it  is  laid  in  the  indictment, 
the  prisoner  is  not  to  be  acquitted  because  the  case  amounts  to  a 
laic^y. 
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Km>  Bruce. — Secondly^  as  to  the  false  pretences,  it  is  submitted  ihat, 

BuucKs.     c^though  the  prisoner  subsequently  altered  his  story  to  meet  the 

—        prosecutor's  misconception  that  he  was  dealing  with  Mr.  Harding's 

1864.       servant,  nevertheless  he  also  made  the  false  representation  that  ne 

FauTpretmon  ^*^  ^'  Hafdman's  servant,  and  the  jury  must  be  taken  to  have 

--Proof,     found  that  that  led  the  prosecutor  to  part  with  the  horse ;  and  if 

so,  the  conviction  may  be  supported. 

GocKBURN,  C.J. — There  were  plenty  of  false  pretences,  if 
rightly  charged  in  the  indictment  The  false  pretence  which 
operated  on  the  prosecutor's  mind,  and  led  him  to  part  with  his 
property,  must  be  properly  laid  and  proved.  It  is  plain  that  the 
prosecutor  confounded  the  name  of  Harding  with  that  of  Hard- 
man^  used  by  the  prisoner,  who,  seeing  that,  adapted  his  stoiy  to 
meet  that,  and  it  was  the  representation  that  he  was  Mr.  Harding's 
servant  which  led  the  prosecutor  to  part  with  his  horse.  But, 
unfortunately,  the  indictment  makes  the  pretence  that  he  was 
Mr.  Hardman's  servant  the  inducing  cause  of  the  prosecutors 
parting  with  the  horse. 

Brahwell,  B, — On  this  indictment,  if  the  averments  were 
true,  the  seller  would  have  a  right  to  look  to  Mr.  Hardman  as 
liable  for  the  price,  whereas  he  intended  to  sell  the  horse  to  Mr. 
Harding,  and  to  hold  him  liable. 

Bruce. — Supposing  the  indictment  not  proved,  the  prisoner  may 
be  convicted  of  larceny. 

Mabtin,  B.-^No.  My  brother  Crompton  has  given  the  true 
reading  of  the  section. 

Crompton,  J. — The  prisoner  is  to  be  convicted  of  the  misde- 
meanor, not  of  larceny. 

Williams,  J. — I  feel  great  difficulty  in  concurring  with  the 
judgment  of  the  Court. 

Conviction  quashed. 


CBIMINAL  LAW  CASES.  497 


COURT  OF  CRIMINAL  APPEAL. 

June  4^  1864. 

(Before  Cocebijbn,  C.J.,  Williams,  J.,  Mabtik,  B., 
Crohpton,  J.y  and  Bramwell,  B.) 

BsG*  V.  Collins  and  others  (a). 

AUempi  to  comfnii  larceny* 

In  order  to  convict  oj  an  attempt  to  commit  larceny,  it  must  appear  that 
there  was  property  in  the  place  where  the  attempt  is  made,  that  caul 
be  stolen. 

Therefore,  where  a  person  put  his  hand  into  the  pochei  of  another^  with 
intent  to  steal,  he  cannot  be  convicted  of  an  attempt  to  steal,  unless  it 
appear  that  there  was  property  in  the  pocket,  which  might  be  stolen. 

It  should  be  left  to  the  jury  to  say  whether  there  was  any  property  m  tlie 
pochet. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Depntj- 
Assistant  Jadge  at  the  Middlesex  Sessions. 

The  prisoners  were  tried  before  me  at  the  Middlesex  Sessions 
on  an  indictment  which  stated  that  they  unlawfully  did  attempt  to 
commit  a  certain  felony ;  that  is  to  say,  that  they  did  then  put 
and  place  one  of  the  hands  of  each  of  them  into  the  gown  pocket 
of  a  certain  woman,  whose  name  is  to  the  jurors  unknown,  with 
intent  the  property  of  the  said  woman,  in  the  said  gown  pocket 
then  being,  from  the  person  of  the  said  woman  to  steal,  &c. 

The  evidence  showed  clearly  that  one  of  the  prisoners  put  his 
hand  into  the  gown  pocket  of  a  lady,  and  that  the  others  were  all 
concerned  in  the  transaction. 

The  witness  who  proved  the  case  said  on  cross-examination  that 
he  asked  the  lady  if  she  had  lost  anything,  and  she  said  ^*  No." 

For  the  defence  it  was  contended  that  to  put  a  hand  into  an 
empty  pocket  was  not  an  attempt  to  commit  felony,  and  that  as  it 
was  not  proved  affirmatively  tnat  there  was  any  property  in  the 
pocket  at  the  time,  it  must  be  taken  that  there  was  not,  and  as 
larceny  was  the  stealing  of  some  chattel,  if  there  was  not  any 
chattel  to  be  stolen,  putting  the  hand  in  the  pocket  could  not  be 
considered  as  a  step  towar£  the  completion  of  the  offence. 

(a)    Bepoitdd  by  Johx  Thompsox,  Esq.,  BRrriBter-ftfr-i,aw, 
YOL.    IX.  2  K 


1864. 

ttenuU 
commit  tarceHjf. 
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Rbo.  I  declined  to  stop  the  case  upon  this  objection  ;  but  as  Buch  cases 

C0LL1218      ^^®  of  frequent  occurrence,  I  thought  it  right  that  the  point  should 

AND        be  determined  by  the  authority  of  the  Court  of  Criminal  Appeal 

0THBR8.  The  jury  found  all  the  prisoners  guilty,  and  the  question  upon 

which  the  opinion  of  your  Lordships  is  respectfully  requested  is, 

whether  under  the  circumstances  the  verdict  is  sustainable  in  point 

Attempt  to      of  law  ? 

The  prisoners  are  in  custody  awaiting  sentence. 

Joseph  Payne,  Deputy- Assistant  Judge. 

Poland  for  the  prisoners. — The  contiction  is  bad.  It  is  not  an 
indictable  offence  to  put  a  hand  into  an  empty  pocket  with  intent 
to  steAi,  but  an  offence  punishable  only  under  th^  Vagrant  Act 
It  is  not  alleged  in  the  indictment  that  there  was  any  property 
in  the  pocket.  This  is  very  like  the  case  of  Reff.  v.  M*Phersm 
(1  Dears.  &  B.  197;  7  Cox  Crim.  Cba.  281),.  where  it  was  held 
that  a  man  who  was  charged  with  breaking  and  entering  a 
dwelling-house  and  stealing  certain  specified  goods,  could  not  be 
convicted  unless  the  specified  goods  were  in  the  house,  notwith- 
standing other  goods  were  there.  [Cockbubn,  C.J. — That  case 
proceeds  on  the  ground  that  you  must  prove  the  property  as 
laid.]  In  the  course  of  the  argument  Bramwell,  B.,  put  this 
very  ca^,  and  said  *  ^  The  argument  that  a  man  putting  his 
hand  into  an  empty  pocket  might  be  convicted  of  attempting  fo 
steal,  appeared  to  me  at  first  plausible;  but  supposing  a  man, 
believing  a  block  of  wood  to  be  a  man  who  was  his  deadly  enemy, 
struck  it  a  blow  intending  to  murder,  could  he  be  convicted  of 
attempting  to  murder  the  man  he  took  it  to  be  ?"  So  in  R.  v.  Scudder 
(3  C.  &  P.  605)  it  was  held  that  there  could  not  be  a  conviction 
tor  administering  a  drug  to  a  woman  to  procure  abortion,  if  it 
appeared  that  the  woman  was  not  with  child  at  all.  That  case  wfts 
before  the  Consolidation  Act  (24  &  25  Vict.  c.  96).  [Bbam- 
WELL,  B. — You  may  put  this  case  :  Suppose  a  man  takes  away 
an  umbrella  from  a  stand  with  intent  to  steal  it,  believing  it  not 
to  be  his  own,  but  it  tnrns  out  to  be  his  own,  could  he  convicted 
of  attempting  to  steal  ?]     It  is  submitted  that  he  could  not 

Metcalfe  for  the  prosecution. — The  fallacy  in  the  argument  on 
the  other  side  consists  in  assuming  that  it  is  necessary  to  prove 
anything  more  than  an  attempt  to  steal.  The  intent  to  steal,  it  is 
conceded,  is  not  suflScient,  but  any  act  done  to  carry  out  the  intent, 
as  putting  a  hand  into  the  pocket,  will  do.  [Ckomptojt,  J.— 
Suppose  a  man  were  to  go  down  a  lane  armed  with  a  pistol,  with 
the  intention  to  rob  a  particular  person,  Ivhom  he  expected  would 
pass  that  way,  and  the  person  does  not  happen  to  come,  would 
that  be  an  attempt  to  roD  the  person  ?] 

CocKBURN,  C.J. — We  are  all  of  opinion  that  this  conviction 
cannot  be  sustained,  and  in  so  holding  it  is  neoessary  to  observe 
tliat  the  judgment  proceeds  on  the  assumption  that  the  (question, 
whether  there  was  anything  in  the  pocket  of  the  prosecutrix  which 
might  have  been  the  subject  of  larceny,  does  not  appear  to  have 
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been  left  to  the  jury.     The  case  was  reserved  for  the  opinion  of       R«o- 
this  Court  on  the  question,  whether,  supposing  a  person  to  put     coluns 
his  hand  into  the  pocket  of  another  for  the  purpose  of  larceny,         and 
there  being  at  the  time  nothing  in  the  pocket,  that  is  an  attempt     othbks. 
to  commit  larceny  ?    We  are  far  from  saying  that,  if  the  question,       ^^ 

whether  there  was  anything  in  the  pocket  of  the  prosecutrix  had       ^' 

been  left  to  the  jury,  there  was  not  evidence  on  which  they  might    Attend  f 
have  found  that  there  was,  and  in  which  case  the  conviction  would  «*"*»< '«'«*»V- 
have  been  affirmed.    But,  assuming  that  there  was  nothing  in  the 

C)cket  of  the  prosecutrix,  the  charge  of  attempting  to  commit 
rceny  cannot  be  sustained  This  case  is  govern^  by  that  of 
Reg.  v.  M^Pherson^  and  we  think  that  an  attempt  to  commit  a 
felony  can  only  be  made  out  when,  if  no  interruption  had  taken 
place,  the  attempt  could  have  been  carried  out  successfully,  and 
the  felony  completed  of  the  attempt  to  commit  which  the  party  is 
charged.  In  this  case,  if  there  was  nothing  in  the  pocket  of  the 
prosecutrix,  in  our  opinion  the  attempt  to  commit  larceny  cannot 
be  established.  It  may  be  illustrated  bv  the  case  of  a  person  going 
into  a  room,  the  door  of  which  he  €nas  open,  for  the  purpose  of 
stealing  whatever  property  he  may  find  there,  and  finding  nothing 
in  the  room,  in  that  case  no  larceny  could  be  committed,  and  there- 
fore no  attempt  to  commit  larceny  could  be  committed.  In  the 
absence,  therefore,  of  any  findinpr  by  the  jury  in  this  case,  either 
directly,  or  inferentially  by  their  verdict,  that  there  was  any  pro- 
perty in  the  pocket  of  the  prosecutrix,  we  think  that  this  con- 
viction must  be  quashed. 

ConviciUm  quashed. 
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COURT  OF  CRIMINAL  APPEAL. 

June  4,  1864. 

(Before    Cockbubn,    C.J.,   Williams,  J.,   Martin,  B., 
Crompton,  J.,  and  Bramwbll,  B.) 

Reg.  v.  John  Glover,  (a) 

Embezzlement — Relation  of  master  and  servant — County  Court  baUiff. 

A  County  Court  bailiff  wca  indicted  for  embezzling  moneys  of  the  prose- 
cutor^ the  high  bailiff.  The  moneys  embezzled  were  received  on  levies 
under  County  Court  processes : 

Held,  that  the  charge  could  not  be  sustained^  as  the  relation  of  master  and 
servant  did  not  exist  between  the  bailiff  and  high  bailiffs  nor  was  the 
bailiff*  bound  to  pay  over  the  fees  to  him, 

CASE  reserved  for  the  opinion  of  this  Court  at  the  Oxfordshire 
General  Quarter  Sessions. 

The  indictment  contained  three  counts : 

The  first  count  charged  that,  on  the  3rd  September  1863,  the 
prisoner  being  then  employed  as  servant  to  the  prosecutor,  did,  by 
virtue  of  such  his  employment,  then  and  whilst  he  was  so  employed, 
receive  and  take  into  his  possession  certain  money,  to  the  amount 
of  I2s.  3^/.,  for  and  in  the  name  and  on  account  of  the  prosecutor, 
his  master,  and  did  then  fraudulently  embezzle  the  said  money;  and 
that  the  prisoner  did  feloniously  steal,  take,  and  carry  away  the 
said  money,  the  property  of  the  prosecutor,  from  his  master  as 
aforesaid,  against  the  form  of  the  statute,  &c 

The  second  count  charged  that  the  prisoner  afterwards,  and 
within  six  calendar  months,  &c.,  to  wit,  on  the  1st  October  1863, 
being  the  servant  to  the  prosecutor,  embezzled  IZ.  Is.  2d,{BB\n 
the  first  count.) 

And  the  third  count  charged  a  similar  embezzlement  of  3Z.  6^.  9dl 
on  the  11th  October  1863. 

The  prisoner  pleaded  to  the  indictment  generally,  not  guilty. 
On  the  trial  the  jury  found  him  guilty ;  but  the  Justices  before 
whom  the  case  was  tried,  reserved  for  the  consideration  of  the 
Court  of  Criminal  Appeal  the  following  question  of  law,  which 
arose  on  the  trial ;  and  judgment  was  postponed,  and  the  prisoner 

(a)  lUported  bj  JoBH  Thomfsok,  Eaq.,  Barritter-tt-Law, 
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discharged  on  recognisance  of  bail  to  appear  and  receive  judg-        Bm 

™«?*-      .„„!,.                          ,                             .      ,          Glovbb. 
Question :   Whether  the  pnsoner  was  the    servant    of    the       

prosecutor  within  the  provisions  of  the  statute  24  &  25  Vict        |^^ 

C  96,  SS.  68  and   71  ?  Embe^zlemmU 

The  evidence  was  as  follows: — That  the  prosecutor  being  high  ^Camuy Court 
bailiff  of  the  "Witney  County  Court,  appointed  the  prisoner  (by       ^^f- 
the  aUowance  of  the  Judge  of  the  Court,  and  under  the  provisions 
of  the  statute  9  &  10  Vict.  c.  95,  s.  31),  to  be  one  of  the  bailiffs  to 
assist  the  high  bailiff; — 

That  the  prisoner  in  his  official  capacity  received  the  three  sums 
mentioned  in  the  indictment,  being  the  amounts  of  three  levies 
received  by  virtue  of  processes  issued  out  of  the  court,  and  that  he 
neglected  to  pay  over '  the  amounts  to  the  Registrar  of  the  Court, 
but  embezzled  them,  and  that  consequently  the  prosecutor  was 
held  responsible  to  the  County  Court. 

By  virtue  of  the  above  Act  (s.  31)^  the  high  bailiff  may  at  his 
pleasure  dismiss  a  bailiff;  and  the  prosecutor  had  in  this  case 
(subsequently  to  the  appropriation  of  the  three  sums  <^  money) 
dismissed  the  prisoner ;  and  every  bailiff  so  appointed  may  also  be 
suspended  or  dismissed  by  the  judge.  By  sect.  33,  the  hieh 
bailiff  is  entitled  to  receive  all  fees  and  sums  of  money  allowed  by 
the  Act  in  the  name  of  fees  payable  to  the  bailiff,  out  of  which 
the  high  bailiff*  is  to  provide  for  the  execution  of  the  duties  for 
which  such  fees  are  allowed,  and  for  the  payment  of  the  assistant 
bailiffs  according  to  a  scale,  and  the  high  bailiff  is  to  be  responsible 
for  all  the  acts  and  defaults  of  himself  and  of  the  bailiffs  appointed 
to  assist  him,  in  like  manner  as  the  sheriff  of  any  oounty  in 
England  is  responsible  for  the  act  and  defaults  of  himself  and  his 
officers. 

Rule  31  of  the  Statutory  Rules  of  Practice  of  County  Courts 
is  as  follows : 

Every  bailiff  levying  or  receiving  any  money  by  virtue  of  any  process 
issuing  out  of  the  Court  of  which  he  is  bailiff  shall,  within  twenty-four 
hours  from  the  receipt  thereof,  pay  over  the  same  to  the  Eegistrar  of  such 
Court,  and  shall  file  such  process  and  retain  the  same  in  his  custody. 

Although  the  prosecutor  was  answerable  for  the  acts  of  the 
prisoner,  and  for  all  moneys  not  paid  into  Court  by  him,  yet,  as  the 
sums  in  question  ought,  under  the  above  rule,  to  have  been  paid 
to  the  Registrar  of  the  Court,  the  question  arose  whether  the 
prisoner  was  in  law  the  servant  of  the  prosecutor,  as  laid  in  the 
indictment. 

The  statute  9  &  10  Viet.  c.  95,  s.  116,  provides— 

That  if  any  bailiff  of  the  Court  shall  be  charged  with  not  duly  paying 
or  accounting  for  any  money  levied  by  him,  under  the  authority  of  this 
Act,  it  shall  be  lawful  for  the  Judge  to  inquiie  into  such  matter  in  a 
summary  way,  and  for  that  purpose  to  simimon  and  enforce  the  attendance 
of  aU  necessary  parties,  in  the  like  manner  as  attendance  of  witnesses  in 
any  case  may  be  enforced,  and  to  make  such  order  thereupon  for  the  re- 
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l^BO.         payment  of  any  money  8o  levied  as  aforesaid,  and  for  the  pa3nnent  of  sndi 
^   ^  damages  and  costs,  as  he  shall  think  just,  and  also,  if  he  shall  think  it, 

to  impose  sudli  fine  npon  the  bailifP,  not  exceeding  10/.  for  each  offence, 

1864.        BB  he  shall  deem  adequate,  and  in  defiatdt  of  payment  of  any  money  to 

ordered  to  be  paid,  payment  of  the  same  may  be  enforced  by  voch  vajB 

-f'^i^vC^i  ^^^  o^«»M  as  are  herein  provided  for  enforcing  a  ]a(%ment   reoovered 
^^b^ff,^^  in  the  said  Court. 

HuoH  Hambbslbt,  ChairmaiL 

No  counsel  appeared  for  the  prisoner. 

Sle^h  for  the  prosecution. — The  conviction  is  good.  The  rela- 
tion of  master  and  servant  existed  in  this  case.  The  high  bailiff 
appoints  the  bailiff,  and  has  power  to  dismiss  him :  (9  &  10  Vict 
c  95,  s.  31.)  The  power  given  to  the  judge  of  the  County  Court 
by  sect  116  of  the  9  &  10  Vict  a  95,  to  mquire  into  the  bailiff's 
conduct  and  fine  him,  has  reference  to  defaults  arising  out  of  mere 
negligence  and  carelessness,  and  not  to  a  case  of  felony.  A  servant 
is  a  person  who  is  employed  by  another,  and  bound  to  obey  the  ordera 
of  anoth^.^[CoGKBUBN,  UJ. — The  bailiff  is  bound  to  obey  the 
(orders  of  the  Court  Cbompton,  J. — If  the  Jbi^h  bailiff  were  to 
tell  the  buliff  not  to  pay  over  moneys  levied  by  him  to  the  Court, 
and  he  were  to  obey,  the  bailiff  might  be  punished  by  the  Court 
for  not  paying  them  over.]  It  is  submitted  that  the  bailiff  is  the 
servant  of  l^e  high  bailiff,  although  be  is  ako  required  by  the 
County  Court  Bules  to  pay  over  nooneys  levied  or  received  under 
process,  to  the  B^istrar. 

CoCKBUBN,  Ccf.— Even  if  it  were  made  out,  which  I  think  it  is 
not,  that  the  bailiff  is  the  sarvant  of  the  high  bailiff,  he  was  net 
bound  to  pay  over  these  moneys  to  his  master.  But  as  he  was  not 
the  servant  of  the  hi^h  bailiff,  and  this  was  not  the  money  of  the 
high  bailiff,  tiie  conviction  must  be  qqashed.  He  was  anything 
but  the  servant  of  the  high  bailiff,  and  by  the  statutory  rule  of 
practice  he  was  bound  to  pay  the  moneys  to  the  Registrar. 

Cbompton,  J. — Even  in  the  case  of  a  bound  bailiff  to  the 
sheriff,  the  bailiff  is  not  answerable  criminally.  I  never  heard  of 
a  prosecution  aeainst  a  bailiff  in  a  case  like  this.  The  County 
Court  bailiff  is  tne  officer  of  the  Court,  and  he  was  not  bound  to 
pav  these  monevs  to  the  high  bailiff. 

The  rest  of  the  Court  concuning. 

Conviction  gtuuhetL 
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WESTEEN  CIECUIT. 

Spbino  Assizes,  1864. 

Ex^etj  March  10. 

(Before  Ma:.  Baron  B;BA>fWBHi.) 

Reo.  V,  HaRBISC»?.  (a) 

Perjury — Evidence. 

On  the  trial  oj  an  indicfment  far  perjury ^  aUea^  to  he^e  been  committed 
an  the  trial  of  an  indictment  for  an  assauU^  aU  the  evidence  thai  wae 
admissible  on  the  trial  of  the  indictment  for  the  assatdt-is  oipnissible  on 
the  trial  of  the  indictment  for  perjury. 

THE  prisoner  was  indicted  for  perjury  alleged  to  have  been 
committed  at  the  last  Quarter  Sessions  for  Devonshire,  on 
the  trial  of  Mr.  A.  Poole,  the  present  prosecutor,  on  a  charge 
of  indecent  assault. 

At  the  trial  of  Reg.  v.  Poole^  the  now  defendant  swore  that  Mr. 
Poole,  who  was  a  sdioolmaster,  and  from  whom  she  was  taking 
lessons,  had  indecentlpr  assaulted  her  at  a  certain  place  and  time. 
Upon  her  cross-examination  she  stat^  that  the  alleged  liberties 
had  been  taken  with  her  consent,  or  at  least,  without  objection  or 
resistance;  and  upon  this  the  Court  directed  an  acquittal,  the 
merits  of  the  case  as  they  affected  the  defendant,  who  denied  the 
fiict  of  the  assault,  not  having  been  tried. 

Mr.  Poole,  the  then  defendant,  now  indicted  the  then  prosecu- 
trix for  perjury. 

The  prosecutor  and  several  witnesses  were  called  to  prove  that 
no  such  assault  could  haye  been  committed  at  the  time  alleged 
as  that  at  which  the  assault  was  committed. 

CoUridge^  Q.C.,  for  the  defendant,  proposed  to  call  witne880:s  to 
prove  what  was  the  conduct  of  the  defendant  immediately  after 
the  allied  offence  had  been  committed ;  that  she  had  made  imme- 
diate complaint ;  and,  in  fact,  he  proposed  to  prove  all  that  could 
have  been  proved  at  the  trial  of  the  indictment  preferred  by  her 
a^Hunst  the  now  prosecutor,  for  the  purpose  of  showing  that  she 
was  not  guilty  of  perjury  on  that  occasion. 

(•)  B^ported  bj  £.  W.  Cox,  Eeq.,  BMr»fetr-«t-Uw. 
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Carter^  for  the  prosecution,  objected  that  this  would  be  to  try 
the  original  charge  over  again,  under  ciroumstanceedisadTantageous 
to  the  prisoner,  who  did  not  come  prepared  with  the  witnesses  to 
meet  it.    It  was,  in  fact,  going  into  another  matter. 

Coleridge^  Q,C.,  contended  that  this  evidence  was  most  material 
to  the  present  issue,  which  was  whether  the  defendant  had  or 
had  not  been  guiltj  of  perjury  in  the  statement  she  had  made; 
she  cannot  be  called  to  contradict  the  prisoner,  who  is  now 
admitted  as  a  witness  against  her,  and  she  can  only  establish  her 
innocence  by  witnesses  who  will  prove  that  her  statement  was 
probably  true,  and  who  would  have  been  heard  at  the  trial  of 
the  now  prosecutor  in  support  of  the  evidence  she  had  given,  and 
for  which  she  was  now  prosecuted. 

Bbamwell,  B.  (havmg  consulted  Martin,  B.)  said,  that  he  and 
his  learned  brother  were  agreed  in  opinion  that  all  the  evidence 
that  was  admissible  on  the  hearing  of  the  charge  of  assault  was 
admissible  on  the  trial  of  an  indictment  for  perjury  alleged  to  have 
been  oonunitted  by  a  witness  at  the  time  of  the  alleged  assault 

Verdict— iy^o^  GuOtg. 

Carter  and  C.  A.  Turner^  for  the  prosecutor 
Cokridge^  Q^C.^  and  Bercy  for  the  defendant 
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WESTERN  CIRCUIT. 

Somerset  Spbinq  Assizes,  1864. 

Tau7i;Umy  March  23. 

(Before  Mr.  Baron  Mabtin.) 
Reg.  v.  Jaokson.  (a) 

Larceny  by  bailee^^Possemon, 

To  sustain  a  charge  of  larceny  by  a  bailee  it  is  necessary  to  prove  some 
act  of  conversion  inconsistent  with  the  purposes  of  the  bailmeni. 

THE  prisoner  was  indicted  for  larceny  of  a  coat  of  which  he  was 
the  Dailee. 

From  the  evidence  it  appeared  that  the  prisoner  lodged  with 
the  prosecutor,  and  on  the  3rd  of  January  borrowed  a  coat  from 
the  prosecutor  for  the  day,  and  returned  it.  On  the  10th  of 
January  he  took  the  coat  without  the  prosecutor's  permission.  He 
was  seen  wearing  it  by  the  prosecutor,  who  again  gave  him  per- 
mission to  wear  it  for  the  day.  Some  few  days  afterwards,  he  left 
the  town  and  was  found  wearing  the  coat  on  his  back  on  board  a 
ship  bound  for  Australia. 

Mabtin,  B.,  stopped  the  case,  stating  that  in  his  opinion  there 
was  no  evidence  of  a  conversion  sufficient  to  satisf;^  the  statute, 
there  are  many  instances  of  conversion  sufficient  to  maintain 
an  action  of  trover,  which  would  not  be  sufficient  to  support 
a  conviction  under  this  statute ;  the  determination  of  the  bail- 
ment must  be  something  analogous  to  larceny,  and  some  act  must 
be  done  inconsistent  with  the  purposes  of  the  baihnerU.  As,  for 
instance,  in  the  case  of  bailment  of  an  article  of  diver  for  use, 
melting  it  would  be  evidence  of  a  conversion.  So,  when  money 
or  a  negotiable  security  is  bailed  to  a  person  for  safe  keeping,  if  he 
sper^  the  money  or  convert  the  security,  he  is  guilty  of  a  con- 

(a)  Reported  bj  £.  W.  Cox,  Esq.,  Barriater-at-Law. 


Bbo.        version  within  this  statute ;  the  prosecution  ought  to  find  some 
Jacksoh.     definite  time  at  which  the  offence  was  committed ;  the  taking  the 

coat  on  board  ship   was  subsequent  to  the  prisoner's  going  on 

^^*        board  himself. 

£a,.oe„y  jy        jEV/ftn,  for  the  prosecution,^  contended  that  there  was  evidence  of 

6a&«— Pone*-  a  conversion  suflScient  to  satisfy  the  statute ;  that  the  fact  that  the 

'^^        prisoner  was  taking  the  coat  with  him  on  a  voyage  to  Australia 

was  inconsistent  with  the  bailment,  which  was  a  bailment  to  wear 

the  coat  for  a  limited  period. 

Martin,  B.,  said  that  the  ease  4id  not  disclose  a  crime 
contemplated  by  the  statute,  and  refused  the  application  of  the 
prosecution  to  grant  a  case. 


WESTEEN  CIRCUIT. 

Somerset  Spring  Assizes,  1864. 

Taunton^  March  23. 

(Before  Mr.  Baron  Martin.) 

Reg.  v.  Colmer.  (a) 

Concealment  of  birth — Emdenoe. 

Afatus  not  bigger  than  a  man^s  finger,  but  having  the  shape  of  a  chUdy 

is  **a  child^**  within  the  statute. 
The  depositions  of  the  prisoner  at  a  coroner^s  inquest,  af^  a  cautum 

irom  the  coroner,  may  be  read, 

THE  prisoner  was  indicted  for  concealing  the  birth  of  a  child 
whereof  one  Elizabeth  Fox  had  been  delivered.  The  evideooe 
went  to  show  that  the  woman  had  been  delivered  in  the  fourth  or 
fifth  month  after  pregnacy,  and  that  the  foetus  which  came  from 
her  was  about  the  length  of  a  man's  finger,  but  it  had  the  shape  of 
a  child. 

(a)  Btpoited  bj  £.  W.  Cox,  Eiq.,  Rarrittor-M-lAW. 
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Prideaux^  for  the  prisoner,  objected  that  the  foetus  was  not  a 
child  within  the  meaning  of  the  act,  and  cited  Reg,  v.  Berriman^     Golkkr. 
(6  Cox  Crim.  Gas.  388.)  

Cole  and  Fooksy  for  the  prosecution,  were  not  called  upon.  Jff^' 

Maktin^  6.  overruled  the  objection,  stating  that  he  saw  nothing  Coneeaimmu  qf 
to  limit  the  word  "child"  in  the  statute  tea  child  likely  to  live       WrM— 
or  likely  to  die,  but  that  as  soon  as  the  foetus  had  the  outward     ^^'^^^"^^ 
appearance  of  a  child  it  was  sufficient ;  but  the  learned  Baron 
promised  to  reserve  the  point  in  the  event  of  a  conviction. 

Cole  proposed  to  read  the  deposition  made  by  the  prisoner  at  a 
coroners  inquisition  on  the  body  of  Elizabeth  Fox,  the  coroner 
having  proved  that  he  bad  cautioned  the  prisoner  previously  to  his 
making  such  deposition. 

Prideaux  objected  to  its  production. 

Martin,  B.  overruled  the  objection ;  but  stated  that  he  should 
reserve  the  other  point,  and  he  would  also  reserve  this  point, 
it  necessary. 

The  jury,  however,  found  the  prisoner 

Not  Choky. 
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COURT  OF  QUEEJTS  BENCH. 

April  27  and  May  4,  1864. 
(Before  Cockburn,  C.J.,  Blackburn  and  Shee,  JJ.) 

Beg.  v.  Ingham,  (a) 

Indictment'^Coraner's  inquisition — Statemeni  of  cause  and  manner  of 

death —  View. 

The  24  Sf  25  Viet  c.  100,  s.  6,  enacts  that  it  shall  not  be  necessary  in  any 

indictment  for  murder  or  manslaughter  to  set  forth  the  manner  in 

which^  or  the  means  by  which^  the  death  was  caused. 
Heldy  that  a  roronet^s  inquisition  was  within  the  above  enactment,  and 

was  not  bad  for  not  stating  the  manner  or  means  of  the  death. 
The  omission  to  state  the   time  of  the  commission  of  offence  is  cured 

by  the  6^*1  Vict.  c.  88,  s.  2. 
It  is  not  necessary  that  a  coroner's  Jury  should  all  be  sworn  at  the  same 

time,  or  all  view  the  body  at  the  same  time,  or  that  they  should  be  sworn 

super  visum  corporis. 

RULE  nisi  to  quash  an  inquisition  taken  before  the  Deputy 
Coroner  of  the  county  of  York,  on  view  of  the  body  of 
Sarah  Greenwood^  and  also  to  quash  certain  recognizances  taken 
on  the  said  inquisition  on  the  followinpr  grounds : — Ist.  Because 
the  inquisition  did  not  set  out  the  cause  of  death^  or  time  and 
date.  2.  Because  the  jury  were  not  sworn  super  visum  corporis. 
3.  Because  the  coroner  was  not  present  when  each  and  every  of 
the  jury  had  a  view  of  the  body. 

The  inquisition  was  in  the  following  form  : — 

County  of  York  \  An  inquisition  taken  for  our  Sovereign  Lady  the 
to  wit.  J  Queen,  at  the  parish  of  Halifax,  in  the  said 
county  of  York,  on  the  4tli  day  of  November,  in  the  27th  year  of 
the  reign  of  our  Sovereign  Lady  Victoria,  by  the  grace  of  Grod  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  Queen,  Defender  of  the 
Faith,  before  George  Dyson,  one  of  the  coroners  of  our  said  Lady  the 
Queen  for  the  said  county  of  York,  on  view  of  the  body  of  Sarah  Green- 
wood, now  here  lying  dead  within  the  jurisdiction  of  the  said  coroner, 
upon  the  oaths  of  John  Horsefall,  foreman,  &c.,  &c.,  good  and  lawful 

(a)  Reported  by  John  Thomtsoh,  Esq.,  Barrivter-at-Law. 
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men  of  the  said  county  of  Tork,  who  being  now  here  duly  chosen, 
sworn,  and  charged  to  inquire  for  our  said  Lady  the  Queeni  when,  where, 
and  in  what  manner  the  said  Sarah  Greenwood  came  to  her  death,  say 
upon  their  oaths  that  John  Arthur  Ingham,  late  of  Longfield,  in  the 
said  county  of  York,  cotton  manufacturer,  did  feloniously  kill  and  slay  the 
said  Sarah  Greenwood,  and  that  the  said  Sarah  Greenwood  at  the  time  of 
her  death  was  a  female  person  of  the  age  of  twenty-eight  years,  and  a 
dyer  frame  tenter.     In  testimony  whereof,  &c. 

In  support  of  the  rule,  the  affidavit  of  John  Horsfall,  the  fore- 
man of  the  jury,  stated  as  follows: — When  the  persons,  with  the 
exception  of  Mr.  Blackburn,  who  had  been  summoned  on  the  jury, 
had  assembled,  which  they  did  in  the  club-room  of  the  Hose  and 
Crown  Inn,  in  Stansfield,  before  going  to  view  the  body  of  the  said 
Sarah  Greenwood,  the  other  juryman  eleeted  me  as  their  foreman. 
The  coroner  then,  in  the  said  room  administered  the  oath  to  me, 
and  immediately  afterwards  he  administered  the  oath  to  the  other 
jurymen^  except  Mr.  Blackburn.  At  that  time  the  jury  had  not 
viewed  or  seen  the  body  of  the  deceased.  After  such  oaths  had  been 
administered  in  the  inn,  the  coroner  and  the  jury  who  had  been 
so  sworn  as  aforesaid,  except  the  said  Mr.  Blackburn,  left  the  inn 
and  walked  from  thence  to  the  cottage  of  the  deceased  Sarah  Green- 
wood, where  her  body  lay,  and  in  that  cottage  viewed  the  body. 
The  oaths  were  not  administered  by  the  coroner  to  the  jury  when 
they  or  any  of  them  were  or  was  present  with,  nor  in  view  or 
sight  of  the  body  of  the  said  Sarah  Greenwood,  nor  in  the  same 
building  with  the  body,  nor  was  any  evidence  taken  or  witness 
examined,  or  oath  administered  in  such  building,  or  upon  view  or 
in  the  presence  of  such  body.  The  jury  were  sworn  without 
having  then,  or  having  previously  had,  any  view  of  the  body  of  the 
said  Sarah  Greenwood.  After  the  view  of  the  body,  and  the  coroner 
and  jury  had  returned  to  the  said  inn,  Mr.  Blackburn  arrived  and 
stated  he  had  viewed  the  body  on  his  way.  The  coroner  stated 
that  this  would  not  be  legal,  and  that  he  must  first  be  sworn,  and 
then  go  to  view  the  body.  The  coroner  then  administered  the 
oath  to  him  in  the  inn,  and  Mr.  Blackburn  lef);  with  the  poUoe- 
man,  and  shortly  afterwards  returned.  The  coroner  did  not 
accompany  Mr.  Blackburn  at  this  view,  but  remained  with  the 
other  jurymen  in  the  inn.  After  Mr.  Blackburn's  return,  the 
coroner  and  jury  proceeded  to  take  the  depositions  or  evidence 
of  the  witnesses. 

In  opposition  to  the  rule,  the  affidavit  of  John  Richard  Ingram, 
the  deputy  coroner,  stated  as  follows : — That  fourteen  of  the  fifteen 
jurymen  summoned  having  assembled  at  the  Eose  and  Crown 
Inn,  Stanfield,  in  the  county  of  York,  I  duly  swore  them.  That 
we  then  proceeded  to  view  the  body  of  the  said  Sarah  Greenwood, 
which  was  in  a  cottage  seventy  yards  from  the  inn.  That  when 
viewing  the  body,  John  Blackburn,  the  absent  juryman,  joined 
myself  and  the  rest  of  the  jurymen,  and  viewed  the  body  with  us. 
That  the  jury  then  returned  to  the  inn.  That  immediately  there- 
upon, the  whole  fifteen  jurymen  being  present,  I  duly  swore  the 
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said  J.  Blackborn,  and  sent  him^  accompanied  by  Serieant  Priestly, 
to  view  the  body  again.  That  the  said  J.  Blackburn  was  not 
absent  five  minutes.  That  during  his  absence  I  arranged  my 
papers^  and  possibly  asked  the  first  witness,  Hannah  Binns,  her 
name.  That  no  evidence  was  taken  till  Blackburn's  return.  That 
on  Bhickburn's  return,  and  not  before,  and  in  the  presence  of  the 
whole  fifteen  jurymen,  the  first  witness,  Hannah  Binns,  was  sworn. 
I  then  asked  for  the  name,  and  the  evidence  was  proceeded  with 
in  the  usual  manner.  That  no  evidence  at  thi3  inquest  was  taken 
in  the  absence  of  any  one  or  more  of  the  Jurymen. 

The  affidavit  of  James  Robert  Croft,  of,  &c.  Inspector  of  West 
Riding  Police,  stated,  inier  alia : — The  jury  assembled  in  a  large 
room  at  the  Rose  and  Crown  Inn,  in  Stansfield,  in  the  parish  of 
Halifax  aforesaid.  Fifteen  jurymen  had  been  summoned.  When 
fourteen  had  assembled,  Mr.  Ingram  duly  swore  them,  and  then 
{proceeded  with  them  to  view  the  body.  When  on  their  way  to 
view  the  body,  the  fifteenth  juryman,  Mr.  J.  Blackburn,  joined  the 
deputy  coroner  and  the  other  jurors,  and  viewed  with  them,  and 
returned  with  them  back  to  the  jury  room  at  the  inn.  Imme- 
diately afterwards,  when  all  the  jurymen  were  present,  and  before 
any  evidence  was  taken,  Mr.  In^m  swore  Mr.  Blackburn,  and 
then  requested  him  to  view  the  Dody  again.  Mr.  Blackburn  said 
he  bad  ahready  done  so,  and  hesitated  to  do  it  again.  Mr.  Ingram 
informed  him  that  it  was  necessary.  He  then  went  at  once,  and 
I  sent  police-serjeant  Priestly  with  him,  urging  them  to  be  quick, 
as  the  jury  were  waiting.  That  they  were  not  absent  four  minutes. 
That  in  their  absence  no  evidence  was  taken,  and  no  witness 
sworn.  That  on  their  return,  and  when  the  whole  fifteen  jury- 
men were  present,  the  first  witness,  Hannah  Binns,  was  first 
sworn,  and  then  her  evidence  taken.  That  during  the  inquest  no 
evidence  was  taken  in  the  absence  of  Mr.  Blackburn,  or  of  any 
other  juryman.  That  all  the  jurymen  could  both  see  and  hear  the 
whole  of  the  witnesses  sworn  and  give  their  evidence.  That  Mr. 
Jonathan  Barker,  of  Millwood,  near  Todmorden,  in  the  county  of 
York,  millwright  and  engineer,  was  present  at  the  inquest.  He 
sat  next  to  J.  A.  Ingham,  and  said  be  had  attended  as  his 
adviser.  That  during  the  inquiry  Mr.  Barker  suggested  several 
questions  to  be  asked  on  Mr.  Ingham's  behalf.  That  sevenJ  wit- 
nesses, after  having  been  examined,  were  recalled,  and  their 
depositions  read  over  to  them ;  but  this  was  done  in  consequence  of 
William  Sharpies  (the  steam-engine  tenter)  not  being  present  in 
the  jury  room  when  their  evidence  was  taken,  and  not  on  account 
of  the  absence  of  Mr.  Blackburn,  or  any  other  juryman. 

April  27. 

Cleasby  (  WeUby  with  him)  showed  cause. — The  first  question  is. 
Does  a  coroner^s  inquisition  come  within  the  word  **  indictment " 
in  the  24  &  25  Vict  c.  100,  s.  6,  which  enacts  that  it  shall  not  be 
necessary  in  any  indictment  for  murder  or  manslaughter  to  set 
forth  the  manner  in  which*  or  the  means  by  which,  the  death  of 
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the  d€fcea^  wm  ounsed  ?  It  is  mibnritted  that  a  coroner's  inqoi^ 
0Hion»  upon  which  a  person  ciin  be  arraigned  and  tried,  is  an 
indictment:  {Sir  fV.  WilMpok'g  case,  Cro.  Cas.  134 ;  2  &  3  Ed.  6, 
C  24,  s.  2;  1  ft  2  PhiL  &  M.,  c.  13,  s.  5 ;  7  Geo.  4,  o.  64,  s.  4; 
2  Hale  P.O.  155 ;  4  BL  Com.  301  ;  2  Instit.  32,  387;  2  Hawk. 
P.C.  77,  Garwood's  Ed.;  Anonymous,  Popham,  209;  14  &  15 
Vict  c  100,  a  4.)  The  6  &  7  Vict,  c  63,  s.  2,  enacts  that  no 
inquisition  found  upon  any  coroner's  inquest  shall  be  quashed, 
stayed,  or  reversed,  for  omitting  to  state  the  time  at  which  the 
offence  was  committed,  when  time  is  not  of  the  essence  of  the 
offence.  As  to  the  objections  that  the  coroner  was  not  present 
when  one  of  the  jury  viewed  the  body,  and  that  the  jury  were 
not  sworn  tuper  vigum  corporis,  the  proper  course  was  pursued 
in  this  case:  (Britton,  bvKelham,  p.  12,  ed.  1762;  S.  v.  Perking 
14  L.  J.,  M.  0.  87;  Sewell  on  Coroners,  161.)  In  Rex  v. 
Ferrand  (3  B.  &  Aid.  260),  which  will  be  relied  on  by  the  other 
side,  it  will  be  found  that  the  jury  were  not  sworn  properly  at  all. 

May  4. 

Temple,  Q»C.,  and  Maule  in  support  of  the  rule.-  -A  coroner's 
inquisition  is  not  an  indictment  within  the  meaning  of  24  &  25 
Vict,  c  100.  s.  6.  The  word  'indictment  **  is  sometimes  used  in 
the  sense  of  accusation,  and  sometimes  it  means  only  the  instru- 
ment. The  7  Geo.  4,  c.  64,  s.  20,  enacts  that  no  judgment  upon 
any  indictment  for  any  felony,  &c.,  shall  be  stayed  or  reversed  for 
omitting  to  state  the  time  at  which  the  offence  was  committed ; 
and  a  coroner's  inquisition  was  not  thought  to  be  included  in  the 
word  ^* indictment"  in  that  statute,  else  the  6  &  7  Vict.  c.  63, s.  2, 
would  have  been  unnecessary.  So  the  19  &  20  Vict  c.  16,  which 
empowers  the  Court  to  order  certain  offences  to  be  tried  at  the 
Central  Criminal  Court,  uses  both  the  words  *^  indictment"  and 
^inquisition."  And  in  the  14  &  15  Vict  c  100,  the  interpretation 
clause  says  that  the  word  'indictment"  shall  include  an  inquisi- 
tion ;  and  yet  the  24  &  25  Vict  o.  100,  s.  6,  which  was  substituted 
for  sect  4  of  the  14  &  15  Vict  c  100,  does  not  contain  any  such 
interpretation  clause.  Next,  the  objection  that  one  of  the  jurors 
did  not  view  the  body  when  the  coroner  was  present,  is  fatal: 
(4  Ed.  1,  St  2.  s.  2  ;  2  Hawk.  P.  C.  80.) 

CoCKBUBK,  C.  J. — I  am  of  opinion  that  this  rule  ought  to  be 
discharged.  The  question  is,  whether  the  6th  section  of  24  &  25 
Vict.  o.  100,  which  provides  that,  *^  in  any  indictment  for  murder 
or  manslaughter,  it  shall  not  be  necessary  to  set  forth  the  manner 
in  which,  or  the  means  by  which,  the  death  of  the  deceased  was 
caused,"  applies  to  a  coroner's  inquisition?  X  think  that  it  does. 
I  take  it  to  be  clear  upon  a  review  of  the  older  authorities  that 
the  term  '<  indictment "  was  understood  by  them  and  by  the 
Legislature  to  comprehend  a  coroner's  inquisition.  The  earliest 
statute  which  has  been  referred  to  is  the  1 1  Hen.  4,  c.  9,  which  was 
considered  by  all  the  judges  in  fVit/iipole^s  ease.  That  statute,  after 
reciting  that  "  of  late  inquests  had  been  taken  at  Westminster  of 
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persons  named  to  the  justices  without  due  return  of  the  Sheriff, 
against  the  course  of  the  common  law  used  and  accustomed  before 
that  time,"  goes  on  to  proyide  that  **  the  indictment  so  made  •  •  • 
be  revoked  •  .  .  and  that  henceforth  no  indictment  be  made  by 
any  such  persons,  but  by  inquest  of  the  King's  lawful  liege  people 
returned  by  the  Sheriffs,"  &c.     It  would  appear  to  have  been  urged 
by  some  of  the  judges  in  the  case  above  referred  to,  that  this  enact- 
ment was  made  with  reference  to  the  case  of  an  inquest  taken  against 
the  common  law  before  the  justices  at  Westminster,  and  not  with 
reference  to  the  case  of  an  inquest  taken  before  a  coroner's  jury; 
yet  the  majority  of  the  judges  held  that  the  word**  indictment'' 
used  in  the  act  included  an  inquisition  before  the  coroner,  and 
that  the  act  applied.     Again,  when  we  turn  to  2  &  3  Edw.  6, 
c.  24,  we  find  the  word   ^Mndictment"  applied  to  the  finding, 
either  by  the  jurors  of  the  coroner  or  of  the  county;  and  an  in- 
dictment before  a  coroner  can  only  refer  to  an  inquisition.     So 
also  in  1  &  2  Phil.  &  M.,  c.  13,  s.  5,  the  Legislature  uses  the  words, 
**  inquisition  or  indictment,  before  the  coroner  taken  and  found." 
So  £blt  the  statutes  shew  that  the  Legislature  used  the  term  **  indict- 
ment "  as  applicable  to  a  coroner's  inquisition.     Then  Lord  Coke 
uses  the  word  in  the  same  sense.    Thus  in  2  Inst.  31  he  says,  **And 
what  authority  had  the  coroner?  The  same  authority  he  now  hath, 
in  case  when  any  man  come  to  violent  or  untimely  death,  super 
visum  corporis,  &c .  This  authority  of  the  coroner,   namely,  the 
coroner  solely  to  take  an  indictment  super  visttnt   corporis,^  &c. 
Again,  at  page  550,  a  coroner  is  spoken  of  as  taking  an  indictment 
of  the  death  of  a  man.     I  think,  therefore,  it  is  shewn  that  both 
the  Legislature  and  that  great  authority  Lord  Coke  thought  that 
the  finding  of  any  jury  whatever  is  properly  designated  as  an 
indictment.     Then  in  recent  times  the  Legislature,  in  their  desire 
to  reform  the  criminal  law,  and  get  rid  of  technicalities,  passed 
the  14  &  15  Vict.  c.  100,  in  reference  to  this  subject.     By  the 
4th  section  of  that  Act,  the  old  technical  requirements  in  an  indict- 
ment for  murder  or  manslaughter  were  done  away  with.     The 
term  in  the  section  itself  is  •*  indictment;"  but  in  sect.  30,  the  in- 
terpretation clause,  ^^  indictment "  is  defined  to  include  ^^  informa- 
tion," "  inquisition,'*  and  *' presentment."    Thus  the  law  stood  until 
the  24  &  25  Vict,  c   100,  re-enacting  in  sect.  6  the  provisions  of 
the  above  sect.  4,  which  was  repealed  by  24  &  ^5  Vict  c  95. 
Unfortunately,  the  new  statute  omits  to  state  that  ^'indictment"  shall 
include  an  inquisition,  and  it  is  now  contended  that  the  Legisla- 
ture really  intended  to  leave  matters  as  they  had  been   before 
14  &  15  Vict,  c  100  60  far  as  regarded  coroners'  inquisitions. 
I  cannot  think  that  this  could  have  been  their  intention.     The 
alteration  eflTected  by  the   14  &  15  Vict,  c  100,  had  not  been 
found  inconvenient,  and  there  was  no  reason   why  the   Legis- 
lature should  have  intended  to  restore  the  necessity  for  technical 
niceties.     I  do  not  see  the  force  of  the  argument,  that  because  a 
coroner's  jury  have  not  had  an  indictment  carefully  prepared  for 
them  like  the  grand  jury,  that  therefore  the  Legislature  should 
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require  more  minuteDess.  I  think  it  more  probable  that  the  words 
contained  in  the  interpretation  clause  of  14  &  15  Vict.  o.  100  were 
omitted,  because  they  were  thought  unnecessary  by  the  framers  of 
the  new  Act.  No  doubt  some  difBcuUy  presents  itself  upon  the 
statutes  7  Geo.  4,  c  64,  and  6  &  7  Vict.  c.  83,  the  former  of  which 
was  passed  generally  for  the  improvement  of  the  criminal  law,  and 
it  contained  in  sect.  20  an  enactment  to  the  eifect  that  when 
*<time  "  was  non-essential  it  need  not  be  stated  in  an  indictment. 
If  this  statute  had  stood  alone,  there  would  be  no  difficulty  in 
applying  sect.  20  to  the  case  of  a  coroner's  inquisition.  But  in 
the  6  &  7  Vict  c.  83  (an  Act  passed  with  reference  to  the  office 
of  Coroner)  there  was  introduced  in  sect.  2  a  re-enactment  of  the 
provisions  of  7  Geo.  4,  c.  64,  s.  20,  applying  them  to  an  inquisition. 
Upon  this  it  is  very  fairly  remarked,  that  those  who  framed  the 
latter  statute  thought  that  sect.  20  of  the  earlier  statute  did  not 
apply  to  a  coroner's  inquisition,  and  possibly  this  may  be  true ;  but 
the  act  was  not  declaratory,  and  we  are  not  to  draw  the  inference 
from  what  may  have  been  an  excess  of  caution  on  the  part  of  its 
framers  that  an  indictment  is  not  to  include  an  inquisition.  There 
is  no  reason  for  technicalities  in  the  one  case  more  than  in  the 
other,  and  I  do  not  suppose  that  the  Legislature  meant  to  restore 
technicalities  in  inquisitions.  Taking  this  view,  we  may  act  upon 
the  authorities  of  the  text  writers,  and  on  the  expositions  of  the 
Legislature,  and  hold  that  the  term  ^Mndictment "  includes  a 
coroner's  inquisition.  As  to  the  second  objection,  that  one  of  the 
jury  viewed  the  body  separately  from  the  others,  I  think  it  is  met  by 
the  6  &  7  Vict.  c.  83,  s.  2,  which  provides  that  no  inquisition  shaU 
be  quashed,  '*  because  the  coroner  and  the  jury  did  not  all  view  the 
body  at  one  and  the  same  instant,  provided  they  all  viewed  the  body 
at  the  first  sitting  of  the  inquest."  The  true  construction  of  these 
words  is,  that  it  is  enough  if  they  all  view  the  body  at  the  first  sitting, 
and  that  the  coroner  and  jury  need  not  all  be  present  at  one  time, 
and  that  the  coroner  need  not  be  present  at  the  time  when  all  view. 
It  is  important  that  he  should  be  present  whenever  a  juror  views 
the  body ;  but,  on  the  other  hand,  it  is  not  absolutely  essential  to  the 
due  administration  of  his  office.  I  think  the  language  of  the  Act 
large  enough  to  comprehend  this  case,  and  that  this  objection  fails 
also.  I  am,  therefore,  of  opinion  that  this  rule  should  be  discharged. 

Blackburn,  J. — I  am  of  the  same  opinion.  The  first  ques- 
tion is,  whether  the  word  ** indictment"  in  the  24  &  26  Vict. 
c  100,  s.  6,  includes  an  accusation  made  by  a  coroner's  jury 
In  old  times  it  seems  that  the  word  included  all  charges  made  by 
any  inquest,  and  that  when  the  charge  was  reduced  into  writing 
it  was  called  an  indictment.  In  all  charges  of  felony,  the  pre- 
liminary step  is  that  twelve  men  at  least  should  be  sworn  upon 
oath  to  make  the  inquiry.  The  ordinary  case  is  that  of  a  grand 
jury,  summoned  and  sworn  before  our  Lady  the  Queen  to  inquire 
into  all  crimes  and  offences,  such  as  they  can  inquire  into,  and 
present  offenders.  Then,  when  they  are  thus  sworn,  they  make 
inquiry,  and  if  they  find  a  particular  charge,  it  is  reduced  into 
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writing  and  it  becomea  a  record.  In  practice  the  chaige  is  now 
written  when  it  is  brought  before  them,  and  all  the  jarors  do  is  to 
write  on  the  back  of  it  ^*  true  bill"  or  *^no  bill,"  as  the  case  maj 
be.  But  the  record  still  purports  that  the  jurors  '^  do  present, 
ftc."  The  present  tense  is  used  throughout,  as  if  the  jurors  ver- 
bally stated  their  presentment,  and  then  it  was  taken  down  in 
writing.  Upon  the  coroner's  inquest,  the  jury  have  to  inquire  into 
the  cause  oi  death,  and  they  find  it  in  the  present  tense.  Their 
presentment  is  equally  an  accusation  as  that  of  a  grand  jury,  upon 
which  a  party  may  be  tried.  Then  arises  the  question,  whether 
the  inquisition  may  be  properly  termed  an  indictment?  Lord  Coke 
evidently  considered  that  it  might  be  so.  The  point  was  also  oon- 
ffldered  in  fFithipok^s  case  (Cro.  Car.  134),  which  was  decided 
upon  the  construction  of  the  11  Hen.  4,  c.  9.  That  statute  begins 
with  a  recital  describing  inquests  taken  at  Westminter  of  persons 
named  to  the  justices,  without  due  return  of  the  sheriffs.  Then 
follows  an  enactment  applying  solely  to  the  indictments  mentioned 
in  the  recital.  Upon  this  the  question  was  raised,  in  WiihifoUs 
case,  whether  the  above  section  applied  to  a  coroner's  inquisition, 
and  the  majority  of  the  judges  held  that  it  did.  The  minority 
assumed  that  the  word  indictment  would  in  general  include  an 
inquisition ;  but  they  said,  and  I  think  with  a  great  show  of  reason, 
that  in  that  particular  statute  its  meaning  was  cut  down  to  inquests 
before  the  Justices.  This  view,  however,  was  not  adopted  by  the 
majority,  and  tliere  was  a  difference  of  opinion  on  it ;  but  all  the 
judges  were  of  opinion  that  generally  the  word  '*  indictment"  was 
sufficient  to  include  a  coronePs  inquisition.  Then  comes  the  ques- 
tion, is  the  word  *'  indictment"  used  in  the  24  &  25  Vict,  a  100, 
s.  6,  in  a  more  restricted  sense  ?  In  common  parlance,  no  doubt  an 
indictment  does  not  include  an  inquisition.  But  I  do  not  think 
the  Legislature  used  the  word  in  this  limited  sense,  for  the 
Act,  we  must  remember,  applies  to  the  whole  administration  of 
criminal  procedure,  and  when  the  Legislature  was  about  to 
remove  objections  of  a  technical  nature,  I  should  expect  to  find 
that  they  would  put  an  end  to  technical  objections  in  the  case  of 
inquisitions  as  well  as  indictments.  There  seems  to  have  been  an 
opinion  that  7  Geo.  4,  c.  64,  s.  20,  which  spoke  of  indictments, 
did  not  apply  to  coroner's  inquisitions.  The  point,  however,  has 
never  been  judicially  decided.  Then  in  the  6  &  7  Vict.  c.  83,  the 
Legislature  thought  it  worth  while  to  repeat  the  enactments  of  the 
former  statute  in  language  which  shows  that  they  did  not-  think 
the  word  '^indictment"  could  be  so  extended.  But  the  statute 
does  not  say  that  the  word  shall  not  include  an  inquisition.  Next, 
in  Lord  Campbell's  Act  (14  &  15  Vict  c  100)  there  was  prudently 
inserted  an  interpretation  clause,  which  it  is  unfortunate  that 
the  framers  of  the  new  Act  omitted.  Nevertheless,  considering  the 
object  of  the  Act,  I  think  we  should  hold  that  the  word  **  indict- 
ment," in  sect.  6  of  the  new  Act,  does  apply  to  accusations  found 
by  the  coroner's  jury  as  well  as  by  the  grand  jury.  On  the  second 
|K>int,  I  af  ree  with  what  has  fallen  from  my  Lora.     The  language 
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of  the  6  &  7  Vict.  c.  83^  perfectly  meets  the  objection  now  made. 
The  rule  must  accordingly  be  discharged. 

SflES^  J. — I  am  of  the  same  opinion.  I  think  that  the  construc- 
tion of  the  word  '<  indictment,"  m  the  24  &  25  Vict.  c.  100,  s.  6, 
ought  to  be  the  same  as  is  put  upon  the  word  in  the  14  &  15  Vict, 
c.  100,  s.  4y  by  the  interpretation  clause  of  that  statute,  but  which 
has  not  found  its  way  into  the  24  &  25  Vict  c  100.  It  has  been 
contended,  because  that  clause  has  not  been  introduced,  the  word 
*' indictment"  is  to  be  remitted,  so  to  speak,  to  its  ordinary  mean- 
ing. Mr.  Temple  has  argued  that  in  all  the  statutes  in  which 
''mdictment"  has  been  held  to  apply  to  coroner's  inquisitions, 
the  word  means  :the  accusation,  and  not  the  instrument,  while 
here  the  question  arises  upon  the  instrument  itself.  But,  in  the 
2  &  3  Edw.  6,  c  24,  s.  2,  the  word  clearly  applies  to  the  instru- 
ment ;  and  in  the  I  &  2  PhiL  &  M.  c  13,  s.  5,  persons  are  spoken 
of  as  being  indicted  upon  inquisitions  found  before  a  coroner,  and 
therefore  the  proposition  sought  to  be  established  by  Mr.  Temple 
is  not  made  out.  When  we  come  to  recent  times,  we  find  that, 
from  the  passing  of  the  14  &  15  Vict.  c.  100,  to  that  of  the 
24  &  25  Vict.  c.  100,  the  word  has  been  settied  as  including  both, 
and  therefore  we  have  a  contemporaneous  exposition  of  the  law  to 
that  elFect.  I  think  we  must  now  construe  the  word  ''indictment" 
as  having  the  same  extended  meaning  as  was  given  to  it  in  the 
14  &  15  Vict.  c.  100,  and  which  it  certainlv  had  for  ten  years. 
On  the  other  point,  I  agree  that  the  6  &  7  Vict.,  c  83,  s.  2y  puts 
an  end  to  the  objection. 

Bule  diicharged. 
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COURT  OF  QUEEN'S  BENCH. 

June  4,  1864. 

(Before  Blackburn  and  Sheb^  JJ.) 

Latham  and  othebs  v.  The  Queen,  (a) 

Indictment — ContnctUm  en  one  count  onfy — Quarter  Seuiom — 
Jurisdietion'^Conspiracif. 

An  indictment  charged  several  persons,  in  the  first  count  with  obtatmng 
money  from  B.  by  false  pretences  and  in  the  second  with  a  conspiracy^ 
by  fake  pretences,  the  said  B,  of  his  monies  to  defraud.  They  were 
found  guilty  upon  the  second  count  only.  The  record  set  out  the 
finding  and  judgment  on  the  second  count,  but  omitted  to  notice  any 
'finding  or  judgment  on  the  first  count : 

Held  {on  error),  that  the  verdict  and  judgment  on  the  second  count  were 
good,  for  that  each  count  for  the  purpose  of  the  verdict  was  a  distinct 
indictment.  A  good  verdict  and  judgment  on  one  count  is  not  affected 
by  any  defect  in  the  verdict  or  judgment  on  another  count. 

An  tncUctment  for  conspiracy  in  the  general  form  to  obtain  money  by 
false  pretences  is  within  the  jurisdiction  of  the  Quarter  Sessions. 

WRIT  of  error  on  a  conviction  for  misdemeanor. 
The  indictment  was  as  follows : — 

Lancashire  )  The  joron  for  our  Lady  the  Queen  upon  their  oath  pre- 
to  wit.  )  sent,  that  heretofore,  before,  and  at  the  time  of  the 
committing  of  the  offences  hereinafter  stated,  Richard  Bealey  carried 
on  the  business  of  a  bleacher  and  manufacturing  chemist,  to  wit,  at  Bad- 
diffe,  in  the  county  of  Lancaster,  and  during  all  the  time  aforesaid  Ben- 
jamin Latham,  Edward  Hacking,  Henry  Ball,  Hiram  Hardman,  Peter 
Pendlebury,  John  Milk,  John  Wild,  and  Edmund  Taylor  were  servants  of 
the  said  Richard  Bealey,  at  his  works,  to  wit,  at  Badcliffe  aforesaid, 
and  were  during  all  the  time  aforesaid  employed  by  the  said  B.  Bealey 
in  making  and  manufacturing  a  certain  product,  to  wit,  salt  cake  ;  and  in 
the  manufacturing  of  the  same  it  became  and  was  necessary  divers  large 
quantities  of  salt  to  use,  consume,  roast,  and  boil.  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present,  that  the  wages  paid  by 
the  said  B.  Bealey  to  the  said  B.  Latham,  E.  Hacking,  H.  Ball,  H.  Hard- 
man,  P.  Pendlebury,  J.  Mills,  J.  Wild,  and  E.  Taylor  were  paid  and  calcu- 
lated upon  the  number  of  charges  of  salt  supplied  by  the  said  B.  Bealey 

(a)  B«portod  hj  Jomr  Tsompsov,  Esq.,  Banisttr-ai-Law. 
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kc,  to  «adi  of  the  fornaces  at  wliich  the  said  6.  Latham,   9sc.,  were      Uthix 
TeepectiYely  employed.     And  the  jotots  aforesaid,  upon  their  oath  afore-         ^^"^ 
said,  do  farther  present,  that  the  said  B.  Latham,  kc.,  being  evil  disposed  ^^ 

persons  and  intending  to  cheat  and  defrand  the  said  B.  Bealey  of  his  Tn  Qubsn. 

money,  unlawfully,  knowingly,  and  designedly  did  falsely  pretend  to  the        

said  B.  Bealey  that  they  had  used  at  the  fomaoes  of  the  said  B.  Bealey        ]^- 
diveiB  charges  of  salt  of  the  weight  of  seven  hundred  pounds  each  charge,    inaietmeru— 
by  means  of  which  said  false  pretence  the  said  B.  Latham,  kc.,  did  then  [Cotuptnu^ 
unlawfully  obtain  from  the  said  B.  Bealey  180^.,  as  and  for  wages  of  the   Jitriidicium. 
money  of  the  said  B.  Bealey,  with  intent  thereby  to  defraud ;  whereas,  in 
truth  and  in  fact,  the  said  B.  Latham,  ftc.,  had  not  then  used  at  the  fur- 
naces of  the  said  B.  Bealey  charges  of  salt  of  the  weight  of  700  pounds 
each  charge,  as  l^ey  and  each  of  them,  to  wit,  at  the  time  they  did  so 
falsely  pretend,  well  knew,  to  the  great  damage  and  deception  of  the  said 
B.  B^ey,  to  the  evil  example  of  all  others  in  the  like  case  offending, 
against  the  form  of  the  statute,  kc. 

Second  count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  , 
farther  present,  that  the  said  B.  Latham,  &c.,  being  evil  disposed  persons, 
and  contriving  and  intending  to  defraud  the  said  B.  Bealey  of  his  money, 
unlawfully,  knowingly,  and  designedly  did  amongst  themselves  combine, 
conspire,  confederate,  and  agree  together  by  certain  false  pretences,  against 
the  form  of  the  statute,  &c. 

The  record  then  proceeded : 

Whereupon  the  sheriff  of  the  said  county  is  commanded  to  apprehend 
and  take  the  bodies  of  the  said  B.  Tiatham,  ko.,  and  thereupon  at  the 
same  Oeneral  Quarter  Sessions  of  the  Peace  of  our  Lady  the  Queen,  holdsn 
by  adjournment  at  the  New  Bailey  Oourt  House,  within  Salford,  in  and 
for  the  said  county  palatine  of  Lancaster,  the  said  26th  October,  1863, 
before  the  said  Justices  last  above-mentioned,  come  the  said  B.  Latham, 
kc,  in  the  custody  of  the  keeper  of  the  house  of  correction  at  Salford 
aforesaid,  and  having  had  hearing  of  the  indictment  aforesaid  are  instantly 
to  speak  to  this  Oourt  how  they  will  acquit  themselves  of  the  premises 
aforesaid  in  the  indictment  aforesaid,  above  charged  and  imposed  upon  • 

them ;  and  the  said  B.  Latham,  kc.,  say  that  they  are  not  guilty  of  the 
premises  aforesaid  in  the  indictment  above  alleged  against  them,  and  there- 
fore of  the  good  and  evil  thereof  do  put  themselves  upon  the  country. 

And  Edward  James,  Attorney-General  of  and  for  the  county  palatine 
of  Lancaster  aforesaid,  who,  for  our  said  Lady  the  Queen  herein  in  this 
behalf  doth  follow  for  our  said  Lady  the  Queen,  doth  so  likewise. 

Therefore  immediately  come  here  the  jury  before  the  said  last  mentioned 
Justices,  and  who,  and  so  forth,  to  make  a  jury  so  forth,  because,  and  so 
forth  ;  and  the  said  jury,  by  Sir  William  Brown,  Bart.,  Sheriff  of  the  said 
county  in  this  behalf,  impannelled  and  returned,  to  wit,  Bichard  Town- 
send,  kc.,  being  called  come,  who  being  chosen,  tried,  and  sworn  to  speak 
the  truth,  in  and  upon  the  premises  aforesaid,  in  the  said  indictment 
above  specified,  do  say  upon  their  oaths  that  the  said  E.  Taylor  is  not 
guilty  of  the  premises  aforesaid  in  the  indictment  aforesaid  above  laid  to 
his  charge,  as  according  to  the  form  and  effect  of  the  said  indictment  is 
alleged,  and  that  the  si«id  B.  Latham,  kc.,  are  guilty  of  the  premises 
aforesaid  in  the  second  count  of  the  said  indictment  above  laid  to  their 
chaige,  as  according  to  the  form  and  effect  of  the  said  second  count  of  the 
said  indictment  is  iJleged. 
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UxHAM         Whereupon  it  is  conndered  by  the  Goori  here  that  the  saidE.  T%jh» 

^^        of  the  premises  aforesaid  above  apeoified  be  dischaiged,  and  go  withooi 

^^"'      day,  &o. ;   and  it  is  further  considered  and  adjudged  by  the  Court  hem 

The  Qtranr.  that  the  said  B<  Latham,  &c.,  be  remanded  into  the  oustody  of  the  Qovemor 

—         of  the  House  of  Correction  at  SsJford^  and  be  kept  in  safe  oostody  and 

^^'        hard  labour  for  the  term  of  two  calendsf  months  each. 

yfHftcfiriFfif  Aasignment  of  error. — ^And  now  (that  is  to  say)  on  the  15th  Jaanaij  in 

Ctmgtiracif^  ^^  a^^o^^  Term,  before  our  said  Lady  the  Queen,  at  Westminster,  ooms 

/mtMMw.   the  said  B.  Latham,  £.  Hacking,  H.  Ball,  H.  Hardman,  P.  Pendkbozy, 

J.  Mills,  and  J.  Wild  upon  both  and  eadh  of  the  several  counts  of  the 

said  indictment,  and  say  that  the  jury  aforesaid  were  sworn  to  try  the  txath 

of  both  and  each  of  such  issues,  and  to  give  their  verdict  thereon,  «nd 

that  it  does  not  appear  by  the  record  and  proceedings  that  the  said  jury 

gave  any  verdict  whatsoever  on  both  or  each  of  the  said  several  issoes, 

but  only  upon  one  of  them ;  that  is  to  say,  upon  the  issue  joined  upon 

the  second  count  of  the  said  indictment.     Therefore  in  that  there  is 

UMmif est  error. 

There  is  also  error  in  this,  that  it  appears  by  the  record  and  prooeediiigB 
that  the  second  count  of  the  said  indictment,  on  which  the  said  B.  Latham, 
^,  are  found  guilty,  does  not  contain  any  misdemeanor  or  other  o&noe 
in  law.     Therefore  in  that  there  is  manifest  error. 

There  is  also  error  in  this,  that  it  appears  by  the  record  and  prooeediagB 
that  the  said  second  count  of  the  said  indictment  whereof  the  said  B.  Latham, 
&c.,  are  found  guilty,  does  not  contain  any  misdemeanor  or  offence  whidi 
by  the  laws  and  statutes  of  this  realm  the  said  Justices  of  the  Peace  at 
their  Oenend  Quarter  Sessions  of  the  Peace  aforesaid  had  any  authority 
or  jurisdiction  to  hear  and  determine.  Therefore  in  that  there  is  manifest 
error* 

There  is  also  error  in  this,  that  it  appears  by  the  record  and  proceedings 
that  the  indictment  aforesaid  and  the  matter  therein  contained  are  not 
sufficient  in  law  to  warrant  the  judgment  given  against  the  said  B.  Latham, 
&c.,  or  against  any  or  either  of  them,  or  to  convict  them  or  any  or  either 
of  them  of  the  misdemeanors  or  offences  aforesaid,  or  any  or  either  of 
them.  Therefore  in  that  there  is  manifest  error. 
•  There  is  also  error  in  this,  that  by  the  said  record  and  proceedings  it 

appears  that  judgment  upon  the  second  count  of  the  said  indictment  was 
given  against  the  said  B.  Latham,  &c. ;  whereas  judgment  by  the  laws 
of  this  realm  ought  to  have  been  given  for  the  said  B.  Latham,  &c,  and 
that  they  and  each  of^them  be  therefore  acquitted,  and  go  thereupon 
without  day.     Therefore  in  that  there  is  manifest  error. 

And  the  said  B.  Latham,  &c.,  pray  that  the  judgment  aforesaid  for  the 
said  errors  and  other  errors  appearing  in  the  record  and  proceedings  afore- 
said may  be  reversed,  annulled,  and  wholly  held  for  nothing,  and  that 
they  and  each  of  them  may  be  restored  to  all  things  which  by  reason  of 
the  judgment  and  proceedings  aforesaid  they  have  lost. 

Joinder  in  error. 

CoUingham  now  ^peared  for  the  defendants  (plaintiffs  in  error.) 
First  The  record  is  bad,  inasmuch  as  the  defendantSi  being  coo- 
yicted  upon  the  second  count  only,  it  takes  no  notice  of  their 
acquittal  upon  the  first  count ;  for  being  convicted  only  upon  the 
second  count,  they  were  entitled  to  have  an  entrpr  of  acquittal  upon 
the  first  count,  and  by  such  omission,  if  again  indicted  for  die 
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oflbnce  eontained  in  such  first  eount,  they  would  be  unable  to  plead  tkttu^ 

either  autrefois  acquit  or  autrefois  convict  i    (R.  v.  Haues^  8  LkL  ^f^^ 

Baym,  1618;  OConneU  v.   TA^  Queen,  in  error,  11  CL  &  Fin,  ». 

295-6,  Parke,  B.)     Secondly.  The  Quarter  Sessions  have  onljr  a  Twt  Qu^i. 

limited  juris^ction  in  cases  of  conspiracy.    By  the  5  &  6  Viet  ^^^ 
c.  38  (the  Quarter  Sessions  Jurisdiction  Act),  s.  1,  it  is  enncted 
that 

Neither  the  Justioes  of  the  Peace  acting  in  and  for  any  county,  riding, 
diyiflion,  or  liberty,  nor  the  Recorder  of  any  borough  shall,  at  any  sessions 
of  the  peace,  or  at  any  adjournment  thereof,  try  any  person  for  (inter  alia) 
imlawful  combinations  and  conspiracies,  except  conspiracies  or  combina- 
tions to  commit  any  offence  which  such  Justices  or  Becorder  respectively 
hare  or  has  jurisdiction  to  try  when  committed  by  one  person. 

It  ehoold  appear  up(m  the  record  that  the  conspiraey  was  one 
which  they  nad  a  right  to  try,  and  in  the  present  case  it  did  not 
so  appear ;  for  the  conspiracy  set  out  in  the  record  of  the  indict- 
ment might  be  to  do  some  act  not  indictable  at  Quarter  Sessions, 
such  as  to  defraud  by  a  bankrupt,  and  therefore  the  nature  of  the 
fraud  ou^ht  to  have  been  set  out,  that  the  court  might  see  that  there 
was  jurisdiction.  Thirdly,  it  is  not  averred  on  the  record  that 
the  defendants  were  present  when  judgment  was  pronounoed| 
actual  presence  being  requisite,  though  the  case  was  one  of  misr 
demeanor,  corporal  punishment  being  awarded:  (1  Chit  Crim. 
Law,  696,  720,) 

Campbell  Foster,  contra,  was  directed  to  confine  his  argument 
to  the  first  objection  only.  There  being  a  good  count  upon  which 
judgment  passed,  it  is  immaterial  that  there  are  other  oounta 
which  were  passed  over  in  silence,  for  separate  counts  in  an  ini* 
diotment  stand  upon  the  footing  of  separate  indictments.  It  is  no 
objection  that  judgment  is  not  given  upon  one,  if  a  right  judgment 
is  given  upon  ouiers,  for  at  any  future  time  the  omission  can 
be  supplied  if  necessarv:  (Peak  v.  Oldham^  Cowp.  275 ;  O^Connell 
V.  The  Queen,  Tindal  s  judgment,  255 ;  HoUoway  v.  The  Queen, 
3  Cox  Crim.  Cas.  241 ;  Gregory  v.  The  Queen,  6  Cox  Crim.  Caa. 
247,  252.) 

Cottingham  in  reply. 

Blackbubn.  J.  (a) — I  think  that  in  this  case  the  Crown  is 
entitled  to  judgment.  There  were  in  this  indictment  two  counts, 
and  the  jury  ought  regularly  to  have  pronounced  a  verdict  on 
both.  No  doubt,  in  fact,  the  verdict  was  one  of  guilty  on  the 
second  count  and  of  not  guilty  upon  the  first  count;  and  it  is  by  a 
misprision  of  the  clerk  who  drew  up  the  record  that  the  iirct 
count  is  untouched.  If  in  due  time  time  an  application  to  amend 
bad  been  made,  it  would  have  been  set  right,  and  even  now,  if 
any  inconvenience  should  arise  to  the  prisoners  with  reference  to 
future  proceedings,  it  may  be  amended.  At  present  I  cannot  pecu- 
late upon  that.  Then  comes  the  question  as  to  the  efi'ect  of  the  omis- 

(•)  Coekbom,  CJ.,  and  Crempton,  J.,  wtre  littiog  in  th«  Court  of  Grimiiud  AppMl 
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sion  of  the  finding  of  ibe  jury  on  the  first  count.  As  to  that,  where 
there  is  an  issue  which  the  jury  have  to  try,  and  they  imperfectly 
dispose  of  it,  the  court  will  award  a  venire  de  novo.  We  need  not, 
however,  inquire  into  that,  for  here  there  has  been  no  imperfect 
finding.  But  when  there  are  two  counts  in  an  indictment,  they 
are  to  all  intents  and  purposes  two  separate  indictments,  and 
the  finding  upon  them  would  be  as  though  they  were  separate 
indictments.  An  imperfect  finding  upon  a  count  might  be  a 
ground  for  a  venire  de  novo ;  but  if  there  is  a  good  finding  upon  a 
good  count,  why  may  a  defendant  not  be  convicted  upon  that  ? 
There  is  nothing  that  I  can  see  in  principle  against  it.  It  is  said 
that  the  question  is  concluded  by  authority,  and  one  case  is  cited 
from  Lord  Baymond.  [His  Lordship  here  referred  to  the  case, 
and  continued.  J  But  I  think  that  case  nas  no  bearinfi;  upon  the  pre- 
sent one.  An  indictment  has  no  analogy  to  a  civil  daim,  where  the 
claim  is  entire,  whereas,  in  a  criminal  case,  each  count  is  in  effect  a 
separate  indictment.  In  O^Connell  v.  The  Queen  (11  CI.  &  Fin.) 
Lord  Wensleydale  (then  Mr.  Baron  Parke)  shows  that  this  was  hia 
view  in  his  judgment,  at  page  296 :  ^'  So  in  respect  of  those  counts 
on  which  the  jury  have  acted  incorrectly  by  finding  persons  guilty 
of  two  offences  (on  a  count  charging  only  one)  if.  the  Crown  did 
not  obviate  the  objection  by  entering  a  Tiolle  prosequi  as  to  one  of 
the  offences  {Rex  v.  Hempstead^  B.  &  Ryan.  C  C.  344),  and  so  in 
effect  removing  that  from  the  indictment,  the  court  ought  to  have 
granted  a  venire  de  novo  on  those  counts^  in  order  to  have  a  proper 
finding ;  and  then  upon  the  good  counts  it  should  have  proceeded 
to  pronounce  the  proper  judgment  In  short,  I  should  have  said 
that  the  defendant  should,  on  uie  face  of  the  record,  be  put  predaely 
in  the  same  condition  as  if  the  several  counts  had  formed  the 
subject  of  several  indictments."  I  certainly  cannot  see  why  the 
judgment  upon  one  count  should  not  be  supported  merely  because 
there  is  no  judgment  upon  another.  The  second  question  is,  as 
to  whether  or  not  the  second  count  (for  the  conspiracy)  sets  out 
an  offence  within  the  jurisdiction  of  the  Court  of  Quarter  Sessions? 
It  is  a  count  for  a  conspiracy.  [His  Lordship  here  read  the 
count.]  The  object  of  this  conspiracy  is  stated  to  be  to  defraud 
the  prosecutor  of  his  money,  ana  the  objection  is,  that  inasmuch 
as  the  Quarter  Sessions  have  only  a  limited  jurisdiction  in  cases  of 
conspiracy,  the  count  should  set  out  the  facts  of  the  fraud,  so  as  to 
show  whether  the  offence  came  within  its  jurisdiction.  The  count 
alleged  that  the  defendants  conspired,  by  divers  false  pretences^  to 
defraud  Richard  Bealey  of  his  money,  against  the  form  of  the 
statute.  Now,  in  conspiracies,  it  is  not  required  that  the  object  of 
the  conspiracy  should  oe  set  out  so  precisely  as  if  the  indict^ 
ment  were  for  the  substantive  offence ;  all  that  is  required  b  to 
show  that  there  was  a  conspiracy  to  defraud,  and,  before  finding  the 
bill,  the  srand  jury  must  be  satisfied  that  the  conspiracy  was  to 
defraud  tne  prosecutor  of  his  money  by  false  pretences.  Other 
technical  objections  were  taken,  such  as  not  setting  out  the  fidse 
pretences,  and  that  there  was  no  allegation  that  tne  defendiuits 
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were  present  when  jndginent  was   passed;  but   there  is  really     ^^^^ 
nothing  in  them,  and  the  case  of  Sydserff  v.  The  Queen  (6  Cox      otbbm 
Crim.  Cas.  12)  is  in  point.    There  must  therefore  be  judgment         v. 
for  the  Crown.  Tbm  qv^. 

Shee^  J. — I  am  of  the  same  opinion.  It  appears  there  were  1954, 
two  counts  in  the  indictment,  and  that  judgment  is  entered  only 
upon  one  of  them.  Now  the  two  counts  are  in  principle  the  same 
as  two  indictments,  and  the  record  shows  that  the  defendants  were 
tried  and  convicted  upon  one  count.  It  is  said  that  the  record  is 
bady  because  it  does  not  appear  that  any  judgment  was  given  upon 
the  first  count  It  certainly  does  appear  that  no  sentence  was 
passed  upon  it,  and  although  it  does  not  say  that  the  defendants 
were  acquitted,  it  is  rather  an  imperfect  statement  than  a  statement 
that  prejudices,  and  if  hereafter  there  is  any  difficulty,  it  may  easily 
be  set  right.  Upon  the  second  point  the  objection  was,  that  inas- 
much as  it  does  not  appear  upon  the  face  of  the  second  count  that 
the  (^ence  which  the  defendants  conspired  to  commit  was  one  over 
which  the  Quarter  Sessions  had  jurisdiction,  it  was  bad,  for  that 
the  Sessions  could  only  try  a  conspiracy  to  do  an  Act  which  would 
have  been  triable  at  Sessions.  Now  it  is  not  necessary  that  the 
ofience  in  a  charge  of  conspiracy  should  be  set  forth  with  the  same 
particularity  as  would  be  required  in  stating  the  substantive 
ofience.  Here  the  gist  of  the  ofience  is  the  conspiracy,  and  I  think 
the  count  is  sufficient. 

Judgment  far  the  Crown. 
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COURT  OF  QUEEN'S  BENCH. 

Mc^  24  and  25j    1864. 

Re  TsRNAN  and  othbbs.  (a) 

(Before  CocKBURff,  C.J.,  CROMProN,  Blackburn,  and 
Shee,  JJ.) 

Extradition  i4cto— 6  ^  7   Viet  c.  76 — Piracy, 

Under  the  6  4r7  Fief,  e,  76  {an  Act  for  giving  effect  to  a  treaty  between 
Englandandthe  United  States, /or  the  apprehension  of  certain  offenders)^ 
there  is  no  power  to  commit  accused  persons  to  gaolfmr  the  purpose  of 
being  delivered  up  to  the  United  States  auihoriiies^  unless  the  United 
States  have  exclusive  jurisdiction  to  try  and  punish  the  accused. 

It  is  not  necessary  that  there  should  be  any  warrant  issued  or  depoeOums 
tahen  in  the  United  States^  in  order  to  found  a  requisition  by  the 
United  States  authorities  for  the  delivery  up  of  any  accused  person 
under  the  Act  6^7  Viet.  e.  76. 

It  is  not  necessary  for  the  magistral  who  commits  an  accused  person  to 
gaol  in  pursuance  of  the  Act,  to  state  in  his  warrant  that  the  evidence 
on  which  it  issued  was  given  upon  oath. 

The  word  **  piracy^"  in  the  treaty,  does  not  mean  piracy  jure  gentium,  but 
a  crime  made  such  by  the  municipal  law  of  one  only  ofOie  parties  to 
the  treaty,  and  over  which  that  party  has  exclusive  jurisdiction. 

THE  prisoners  had  been  arrested  at  Liverpool,  on  a  warrant 
from  the  Home  Office,  granted  on  the  requisition  of  the 
United  States  Minister,  on  a  charge  of  piracy,  alleged  to  have 
been  committed  by  them  and  otheni,  under  the  following  circum- 
stances : — 

On  the  16th  November,  1863,  the  {)ri8oner8y  with  others,  had 
taken  a  passage,  ostensibly  as  passengers,  in  a  merchant  steamer 
of  the  United  States,  called  the  Joseph  L.  Gerrityy  from  Mata- 
moras,  in  Mexico,  laden  with  cotton,  and  bound  for  New  YorL 
When  the  vessel  was  about  fifty  miles  out  at  sea,  and  seventy  miles 
from  Matamoras,  in  the  Bay  of  Mexico,  the  prisoners,  in  the 
night  time,  rose  upon  the  crew,  seized  the  snip,  treating  the 
captain  and  crew  with  no  more  violence  than  was  necessary  for 
the  purpose  of  capture,  sent  them  adrift  off  the  coast  of  China,  and 

(a)  Reported  b?  Johb  TaoMPioK,  Esq.,  Barruter-ct-Liiw. 
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took  the  ship  to  Belize,  where  they  sold  the  cargo,  and  abandoned     ^^ 

The  prisoner,  and  all  the  others  acting  with  him,  were  subjects     cmsas. 

of  the  Confederate  States,  with  whom  the  United  States  were  at        

war,  and  the  act  was  done  by  them  in  course  of  hostilities,  and        1^* 
under  the    powers    claimed    by   belligerents.      Afterwards    ihe  ExtraditiimAci 
prisoners  came  to  Liverpool,  and  being  recognised  there  by  the  "^-S!!!?"" 
master  of  the  captured  ship,  information  was  given  to  the  United  **' 

States  Minister,  who  claimed  their  arrest  and  delivery  up  under 
the  provisions  of  the  Extradition  Treaty  of  1843,  which  thus 
enacts: — 

That  in  case  requisition  shall  at  any  time  be  made  by  the  authority  of 
the  said  United  States,  in  pursuance  of  and  according  to  the  said  treaty, 
for  the  delivery  of  any  person  charged  with  the  crime  of  murder,  or  assault 
with  intent  to  commit  murder,  or  with  the  crimes  of  piracy,  or  arson,  or 
robbery,  or  forgery,  or  the  utterance  of  forged  paper,  committed  within  the 
jurisdiction  of  the  United  States  of  America,  who  shall  be  found  within 
the  territories  of  Her  Majesty,  it  shall  be  lawful  for  one  of  Her  Majesty's 
principal  Secretaries  of  State,  or  in  Ireland  for  the  Ohief  Secretary  of  the 
tx>rd  Lieutenant  of  Ireland,  and  in  any  of  Her  Majesty's  colonies  or  pos- 
sessions abroad  for  the  officer  administering  the  government  of  any  such 
colony  or  possession,  by  warrant  under  his  hand  and  seal  to  signify  that 
such  requisition  has  been  so  made,  and  to  require  all  Justices  of  the  Peace 
and  other  magistrates  and  officers  of  justice  within  their  several  jurisdic- 
tions to  govern  themselves  accordingly,  and  to  aid  in  apprehending  the 
person  so  accused,  and  committing  such  person  to  gaol,  for  the  purpose  of 
being  delivered  up  to  justice,  according  to  the  provisions  of  the  said  treaty; 
and  thereupon  it  shall  be  lawful  for  any  Justice  of  the  Peace,  or  other 
person  having  power  to  commit  for  tnal  persons  accused  of  crimes 
against  the  laws  of  that  part  of  Her  Majesty's  dominions  in  which  such 
supposed  offender  shall  he  found,  to  examine  upon  oath  any  person  or 
persons  touching  the  truth  of  such  charge,  and  upon  such  evidence  as 
according  to  the  laws  of  that  part  of  Her  Majesty's  dominions  would 
justify  the  apprehension  and  committal  for  trial  of  the  person  so  accused, 
if  the  crime  of  which  he  or  she  shall  be  so  accused  had  been  there  com- 
mitted, and  it  shall  be  lawful  for  such  Justice  of  the  Peace,  or  other  person 
having  power  to  commit  as  aforesaid,  to  issue  his  warrant  for  the  appre- 
hension of  such  person,  and  also  to  commit  the  person  so  accused  to  gaol, 
there  to  remain  until  delivered  pursuant  to  such  requisition  as  aforesaid. 
That  upon  the  certificate  of  such  Justice  of  the  Peace,  or  other  person 
having  power  to  commit  as  aforesaid,  that  such  supposed  offender  has 
been  so  committed  to  gaol,  it  shall  be  lawful  for  one  of  Her  Majesty's 
principal  Secretaries  of  State,  or  in  Ireland  for  the  Chief  Secretary  of  the 
Lord  Lieutenant  of  Ireland,  and  in  any  of  Her  Majesty's  colonies  or  pos- 
sessions abroad  for  the  officer  administering  the  Qovemment  of  any  such 
colony  or  possession,  by  warrant  under  lus  hand  and  seal  to  order  the 
person  so  committed  to  be  delivered  to  such  person  or  persons  as  shall  be 
authorised  in  the  name  of  the  said  United  States  to  receive  the  person  so 
committed,  and  to  convey  such  person  to  the  territories  of  the  said  United 
States,  to  be  tried  for  the  crime  of  which  such  person  shall  be  so  accused, 
and  such  person  shall  be  delivered  up  aeooidingly ;  and  it  shall  be  lawful 
lor  the  parson  or  penons  authorised  as  aforesaid  to   hold  suoh  penou 
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^  in  custodyj  and  take  him  or  her  to  the  tenitories  of  the  said  United 

Txbhab  States,  pursuant  to  the  said  treaty ;  and  if  the  person  so  accused  shall 

oiiuBBS.  escape  out  of  any  custody  to  whidi  he  or  she  shall  be  conunitted,  or  to 

which  he  or  she  shall  be  delivered  as  aforesaid,  it  shall  be  lawful  to 

1864.  retake  such  person  in  the  same  manner  as  any  person  accused  of  any 

^^^77    .  crime  against  the  laws  of  that  part  of  Her  Majesty's  dominions  to  which 

and  treaty—  ^®  ^^  ^®  shsU  SO  escape  may  be  retaken  upon  an  escape. 
Piraat, 

Thereupon  the  following  warrant  was  issued  by  the  Home 
Secretary : — 

To  Her  Majesty's  Justices  of  the  Peace  and  other  magistrates  and 
officers  of  the  peace  in  and  for  the  borough  of  Liverpool,  and  to  all 
other  Her  Majesty's  Justices  of  the  Peace  and  other  magistrates  and 
officers  of  justice  within  the  United  Kingdom  of  Great  Britain  and 
Ireland. — ^Whereas,  on  the  15th  day  of  February,  1864,  in  pursuanoe 
of  a  treaty  between  Her  Majesty  and  the  United  States  of  America, 
made  on  the  9th  day  of  August,  1842,  and  ratified  on  the  10th  day 
of  October  in  the  same  year,  and  of  an  Act  of  Parliament  passed  in 
the  Session  holden  in  the  6th  &i  7th  years  of  Her  Majesty's  reign,  intituled 
"  An  Act  for  giving  effect  to  a  Treaty  between  Her  Majesty  and  the  United 
States  of  America  for  the  apprehension  of  certain  Offenders,"  a  requisition 
was  made  by  Charles  Francis  Adams,  Esq.,  the  United  States'  Minister  at 
this  Court,  to  deliver  up  to  justice  certain  persons  called  or  known  by  the 

names  of  James  Clements,  T.  Wilson,  Daniel  O'Brien,  and Kelly, 

charged  with  the  crime  of  piracy  on  board  the  schooner  Joseph  L.  Gerri^, 
of  New  York,  within  the  jurisdiction  of  the  United  States  of  America,  I, 
therefore,  the  Bight  Hon.  Sir  Gborge  Grey,  Bart.,  one  of  Her  Majesty's 
principal  Secretaries  of  State,  do  hereby,  in  pursuance  of  the  power  and 
authority  given  to  me  as  such  Secretary  of  State  by  the  said  Act,  require 
you,  and  sSl  of  you,  within  your  several  jurisdictions,  to  govern  yourselves 
accordingly,  and  to  aid  and  assist  in  apprehending  the  said  James  Clements, 

T.  Wilson,  Daniel  O'Brien,  and Kelly,  and  conamitting  them  to  gaol 

for  the  purpose  of  there  being  dealt  with  according  to  the  provisions  of  the 
said  treaty,  and  delivered  up  to  justice,  pursuant  to  the  said  Act,  if  found 
to  be  within  the  same.  In  witness  whereof  I  have  hereunto  set  my  hand 
and  seal  this  20th  day  of  February,  1864. 

O.  GbB7. 

On  receipt  of  this  warrant,  Mr.  Baffles,  the  Stipendiary  Magis- 
trate for  Liverpool,  issued  his  warrant,  as  follows : — 

llih  and  12th  Victoria,  caps.  42,  43.    Warrant  remanding  a  prisoner. 

Borough  of  Liverpool  )  To  the  constables  of   the  said  borough  of 
to  wit.  j       Liverpool  and  to  the  keeper  of  the  head 

lock-up  house  for  the  said  borough. — ^Whereas,  Warren  Quinsey,  or  Wilson ; 
Gborge  M'Murdock,  or  Kelly ;  and  John  Teman,  or  Clements,  were  this 
day  charged  before  the  undersigned,  one  of  Her  Majesty's  Justices  of 
the  Peace  in  and  for  the  said  borough,  with  having  committed  the  crime 
of  piracy  on  board  a  certain  American  ship  on  the  high  seas,  within  the 
jurisdiction  of  the  United  States  of  America,  contrary  to  the  statute  in  that 
case  made  and  provided,  and  against  the  peace,  &c.,  and  it  appears  to  me 
to  be  necessary  to  remand  the  said  persons  charged :  These  are,  therefore, 
to  command  you,  the  said  constables,  in  Her  Majesty's  name  fcnihwith  to 
convey  the  said  persons  charged  to  the  said  lock-up  house  for  the  iiid 
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borough^  and  iJiere  to  deliver  them  to  the  keeper  thereof,  together  with         R» 
this  precept.    And  I  hereby  command  you,  the  said  keeper,  to  receiye  the      Tkbhav 
said  persons  ohaiged  into  your  custody  in  the  said  lock-up  house,  and      iyram. 

there  safely  keep  them  until  the  30th  day  of  April  inst.,  when  I  hereby        ' 

command  you  to  have  them  at  the  Police  Court  in  Dale-street,  in  the  said        1864. 
borough,  at  11  o'clock  in  the  forenoon  of  the  same  day,  before  me  or  j5>-J]^"  ^ 
before  such  other  Justice  or  Justices  of  the  Peace  as  may  then  be  there,  ^^1^^^^^^ 
to  answer  further  to  the  said  charge,  and  to  be  further  dealt  with  accord-       F^^, 
ing  to  law,  unless    you  shall    be  otherwise  ordered  in  the    meantime. 
Giyen  under  my  hand  and  seal  this  2drd  day  of  April,  a.d.  1864,  at  Liver- 
pool,  in  the  borough  aforesaid. 

T.  S.  Raffles. 

Under  this  warrant,  the  prisoners  were  arrested  and  brought 
before  Mr.  Raffles.  The  master  of  the  seized  vessel  proved  their 
identity ;  which  indeed,  was  undisputed,  as  was  the  act  of  seizure, 
and  also,  that  it  was,  upon  the  face  of  it,  an  act  of  piracy.  But  it 
was  also  proved,  by  the  same  witness,  that  the  prisoners  professed 
and  appeared  to  act  under  the  orders  of  a  Major  Hogg,  wno  called 
himself,  and  was  believed  to  be,  an  officer  in  the  service  of  the 
Confederate  Oovemment.  Mr.  Raffles  doubted  whether,  under 
these  circumstances,  it  was  a  case  of  piracy  within  the  act,  and  he 
remanded  the  nrisoners  for  the  purpose  of  their  obtaining  the 
opinion  of  the  Queen's  Bench  upon  it. 

Accordingly,  at  the  close  of  last  term — 

James f  Q.C/.,  IdUlery  and  T,  H,  James^  applied  on  behalf  of  the 

?risoner8^  for  a  rule  for  a  habeas  corpus  to  bring  them  up  to  this 
lourt  to  be  discharged, 

Lush^  Q*C.,  Milwardj  and  Vernon  Lushington^  appeared  for  the 
United  States,  and  showed  cause  against  the  rule,  which,  after  an 
elaborate  argument,  was  made  absolute. 

The  writ  of  habeas  corpus  issued  accordingly  to  the  gaoler  at 
Liverpool,  and  under  it  the  prisoners  were  now  brought  up  before 
this  Cfourt. 

The  same  counsel  appeared  on  both  sides. 

James,  QiC,  mov^  that  the  prisoners  be  discharged.  They 
are  committed  for  piracy  /fiiv  gentium,  and  that  is  not  the  piracj 
designated  by  the  act.  The  charge  is  of  piracy  generally,  and 
that  must  be  taken  in  its  largest  sense.  If  piracy  made  such  by 
the  municipal  law  of  the  United  States  was  intended  to  be  charged, 
it  should  have  been  so  stated.     This  Court  cannot  take  notice  of 

Eiracy  that  is  only  called  such  or  made  such  by  the  municipal 
iws  of  other  States;  it  knows  only  of  that  which  is  piracy 
by  the  law  of  nations  and  by  its  own  law.  England  Knows 
nothing  of  a  crime,  called  piracy  in  the  United  States,  but  which 
would  be  piracy  in  no  other  country.  The  treaty  was  designed  to 
prevent  the  failure  of  justice  by  the  escape  of  criminals  out  of 
the  only  jurisdiction  in  which  they  were  tnable.  But  piracy,  jur^ 
gentium,  is  a  crime  against  all  the  world,  and  may  be  tried  and 
punished  anywhere.  If  the  prisoners  have  been  guilty  of  piracy 
jure  gentium,  there  is  no  need  to  deliver  them  up  to  the  Uniteci 
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^«  States;  they  can  be  tried  and  punished  here,  and  there  w91 
^^d"  ^®  ^^  feilure  of,  or  escape  from,  justice.  The  treaty  refers  to 
OntERi.     crimes  committed  within  the  exclusive  jurisdiction  of  the  country 

demanding  extradition.     This  was  the  construction  put  upon  the 

]^.  treaty  by  the  highest  American  authorities.  In  Kmfs  Comment 
heiradUionAct  tarieSy  8th  edit.  p.  36,  this  doctrine  is  emphatically  stated.  Juris- 
and  ireaijf^  diction  is  either  territorial  or  personal ;  that  is,  either  local  or 
Piracy.  based  on  allegiance :  either  jurisdiction  over  all  within  its  territory, 
or  over  its  own  subjects  beyond  its  territory ;  and  a  ship  is  part 
of  its  territory.  A  subject  took  his  ship  with  him,  and  allegiatice 
and  jurisdiction  followed  and  attached  to  both.  But  the  United 
States  could  not  by  its  own  law  make  that  piracy  or  murder  here 
which  is  not  such  by  our  laws,  except  as  regards  their  own 
subjects  in  their  own  ships.  There  was  a  case  in  point.  In  the 
reign  of  William  III.,  an  Act  passed  making  it  piracy  for  vessels 
nnder  the  authority  of  James  II.  to  commit  depredations  on  British 
vessels ;  but  that  Act  applied  only  to  British  subjects,  and  a  foreigner 
oould  not  have  been  treated  as  a  British  subject  under  its  provi- 
sions. The  United  States,  according  to  Wheatorij  had,  in  effect, 
adopted  this  Act,  and  made  it  piracy  for  vessels  **  under  coloar" 
of  any  commission  from  a  foreign  state  to  commit  depredations  on 
ships  and  subjects  of  the  United  States.  It  was  admitted  that  this 
Act  applied  only  to  subjects  of  the  United  States.  Apply  this  to 
the  present  case.  The  terms  of  the  treaty  are,  "  deliver  up  to  jus- 
tice" (not  to  the  authorities).  This  showed  that  the  object  was  to 
prevent  a  failure  of  justice,  that  is  to  say,  where  the  law  and 
justice  of  both  countries  would  recognise  that,  without  extradition, 
there  would  be  a  failure  of  justice,  and  that  would  be  where  there 
was  concurrent  jurisdiction.  In  case  of  piracy  jure  yentunn, 
there  is  concurrents  jurisdiction.  If  a  British  subject  commits 
murder  in  America,Jthe  extradition  of  the  prisoner  could  not  be 
diaimed.  Should  we  deliver  up  our  own  subjects  to  be  tried  abroad 
for  a  crime  that  was  triable  here  ?  Would  that  be  a  ^'  delivery 
up  to  justice?" 

CoGKBUBK,  C.J. — The  argument  of  the  other  side  is  that 
the  criminal  would  escape  from  justice,  in  this  sense,  that  all  the 
evidence  and  proofs  were  abroad  and  justice  would  be  certain  to 
fail  here. 

James. — That  might  be  a  good  reason  for  a  treaty  to  meet  such 
a  case,  but  the  present  treaty  does  not  include  it.  The  whole  scope 
of  the  statute  is  compulsory  and  allows  of  no  discretion. 

Blackbubn,  J.— !No  provision  was  made  for  the  consideration 
of  any  difficulties  as  to  evidence. 

James. — And  that  is  strong  to  show  that  the  treaty  was  not 
designed  to  apply  where  there  was  concurrent  jurisdiction.  Difficulty 
of  proof  was  an  accident.  It  may  be  that  all  the  witnesses  might 
be  nere.  Another  strong  argument  was  the  provision  that,  in  case 
of  failure  of  demand  in  two  months,  the  prisoner  should  be  dis- 
charged. Could  it  have  been  contemplated  that  acriminid  triable 
hx  our  own  courts^  and  by  our  own  law,  should  be  disobarged 


beoaoae  a  foreign  state  did  not  think  fit  to  demand  him  ?  Yet  that        At 
would  be  the  consequenee  of  the  eonetruction,  if  the  other  side  is      ^^^ 
correct     In  a  case  of  a  demand  by  us  for  the  extradition  of  a     oniuui. 

person  for  an  assault  with  intent  to  murder,  committed  in  Ireland,        

the  Supreme  Court  of  the  United    States    construed  a  treaty        ^ 
similar  to  this  in  the  sense  now  contended  for.    The  Court  said :  SairaditionAct 
"It   is  a  compact  between  two    nations  for  the  punishment  of  fmdTr^tUjf-' 
criminal  offenders  against  their  laws,  where  the  guilty  parties  cpuld       ^'*'"<9'- 
be  tried  and  punished  only  within  the  jurisdiction  whose  laws  have 
been  violatel"    In  the  case  of  Re  Robins  (5  Wheaton's  Reports), 
with  reference  to  offences  at  sea»  it  was.  laid  down  that  the  juris- 
diction of  a  nation  was  purely  general :  ''  Piracy,  by  the  law  of 
nations,  is  punishable  equally  by  all,  but  no  particular  nation  can 
increase  or  diminish  the  list  of  crimes  so  triable.^' 

CocKBUBN,  C.J. — ^The  case  would  be  far  strongs  in  your 
favour  had  it  been  one  of  concurrent  jurisdiction. 

James. — The  murder  certainly  was  not  committed  in  the  United 
States,  but  the  whole  argument  was  based  upon,  and  applicable  to, 
concurrent  jurisdiction.    Again,  fVkeaton  says  (p.  236): — 

In  the  negotiation  of  treaties  stipulating  for  the  extradition  of  persons 
accused  or  convicted  of  specific  crimes,  certain  rules  are  generally  followed. 
The  principal  of  these  rules  are  that  a  State  should  never  authorize  the 
extradition  of  its  own  citizens  or  subjects,  or  of  persons  accused  or  con- 
victed of  political  or  purely  local  crimes,  but  should  confine  the  provision 
to  such  acts  as  are  by  common  accord  regarded  as  grave  crimes.  The  Act, 
it  will  be  observed,  specifies  the  crime  of  murder,  along  with  robbery  and 
piracy. 

On  the  construction  of  the  British  Treaty  of  Extradition  a  crime  oom« 
mitted  at  sea  on  board  an  American  vessel  has  been  considered  the  same 
as  if  committed  in  American  temtoiy ;  and  therefore  (it  was  said)  was  a 
for  extradition. 


But  there  were  other  points.  Supposing  this  to  be  a  case  of  piracy 
by  municipal  law,  and  not  jure  gentium^  and  none  of  the  men  were 
American  subjects  ? 

Blackburn,  J. — If  piracy  in  the  treaty  does  not  mean  piracy 
jure  ffentiunif  it  can  have  no  other  meamng  in  the  warrant.  None 
of  the  proceedings  show  us  that  there  is  any  municipal  law  of  the 
United  States  creatine  a  crime  of  piracy  which  is  not  such  by  the 
law  of  nations ;  nor  that  such  a  species  of  piracy  had  been  com- 
mitted in  fact.  The  proof  of  this  is  upon  the  parties  claiming  the 
extradition.  For  example,  this  species  of  piracy  i^pUes  only  to 
American  subjects. 

CoGKBURN,  C.J. — If  that  be  so,  the  case  is  out  of  Court. 

James. — Just  so;  and  if  it  is  fmcy Jure  ffentium,  it  is  not  shown, 
or  it  may  be  tried  here.  The  warrants  also  are  bad.  They  show 
no  jurisdiction  in  the  Secretary  of  State  to  issue  them.  There 
must  be  an  original  charge  by  the  countrv  seeking  extradition, 
evidence  on  oath,  and  a  warrant  issued  in  America.  These  most 
be  proved  by  affidavit  to  the  Secretary  of  State,  and  thereupon  his 
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^  jurisdiction  arises  to  issue  a  warrant,  and  that  gives  jurisdiotion  to 
^  A^  the  magistrate*     The  words  of  the  Act  are,  **  who,  being  charged, 
OTBBB8.  shall  seek  an  asylum,"  i.  e.,  first  beine  legally  chained  and  then 
escaping.    Wheatofh  in  his  International  Law  (p.  242)  says  :— 

—77  The  United  States  will  not  make  a  demand  upon  the  British  Govern- 

^|2f*^J^!J^  ^^^^  without  the  exhibition  of   a  judicial  warrant  upon  sufficient  pxxwf 

Pi!^^^^  by  the  local  authority  of  the  State    demanding  extradition.      A  mere 

notification  from  a  foreign  Legation  is  not  sufficient  to  justify  the  pre- 

liminaiy  action  of  the  State  from  whom  extradition  is  claimed. 

Lush. — In  point  of  fact,  the  Secretary  of  State  neyer  acts 
without  evidence. 

James* — But  the  evidence  in  this  case  was  taken  here.  I  con- 
tend there  is  no  jurisdiction  to  act  at  all  without  sworn  evidence 
and  a  warrant  from  America.  The  prisoners  could  be  tried  here, 
upon  evidence  taken  here. 

GoCKBUBN,  C. J. — If  you  are  right,  in  the  case  of  a  murder 
by  one  American  subject  of  another,  on  board  an  American  ship 
in  the  Bristol  Channel,  if  the  criminal  escaped  before  a  warrant 
could  be  issued,  his  extradition  could  not  be  claimed. 

James. — This  shows  only  a  defect  in  the  Act.  The  warrant  is 
defective  also  for  not  stating  that  it  was  issued  on  sworn  evidence. 
The  magistrate  must  show  jurisdiction  on  the  face  of  it.  He  has 
no  general  ri^ht  to  issue  warrants  in  such  cases.  In  the  exercise 
of  such  special  jurisdictions,  the  warrant  is  always  required  to 
show  that  the  statutable  requisites  to  jurisdiction  had  been  com- 
plied with. 

Cbompton,  J. — This  defect  can  be  cured  by  the  issue  of  a 
new  warrant  in  half  an  hour. 

James. — Lastly,  it  is  not  piracy  at  all  There  is  no  evidence 
whatever  upon  which  a  magistrate  could  commit  for  piracy.  Acts 
which  would  be  presumptive  evidence  of  piracy  in  peace  are  not 
such  in  war,  if  committed  against  a  belligerent.  The  Confederate 
States  are  recognized  by  us  as  belligerent.  I  appear  for  them,  and 
on  their  behalf  avow  that  this  was  a  belligerent  act,  which  they 
recognize  and  adopt.  The  evidence  even  of  the  claimants  goes  to 
establish  this  fact.  It  is  not,  indeed,  gravely  disputed.  I^rima 
facie^  the  act  of  seizing  the  vessel  of  a  belligerent  is  an  act  of  war. 

CoCKBUBK,  C.J.— Is  it  so  whcrc  the  men  on  board  are  pas- 
sengers ? 

James. — Why  not  ?  It  is  a  mere  ruse  de  guerre.  The  prisoners, 
acting  as  denizens  of  a  belligerent  power,  and  on  its  behalf,  could 
not  be  pirates  for  an  act  of  war  on  the  other  belligerent. 

CoGKBUBN,  C.  J. — But  suppose  it  to  be  mala  fides^  and  merely 
colourable  ? 

James. — That  cannot  be  [H-esumed.     Fraud  must  be  proved. 

CoGKBUBN*  C.J. — The  real  question  on  this  point  is,  whether 
on  the  evidence  the  magistrate  was  not  warranted  in  sending  the 
men  for  trial? 

James. — The  act  bebg  done  upon  a  belligerent,  the  presumption 
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would  be  that  it  was  an  act  of  war,  otherwise  every  belligerent  ^ 

crew  would  be  put  to  proof  of  authority  in  every  foreim  port.  *^d  * 

Prizes  taken  witnout  commission  have  been  held  to  be  fiable  to  othbrs. 

seizure  by  the  Admiralty  as  one  of  the  droits  of  the   Crown  ■ — 

(6  Rob.),  which  they  would  not  be  if  the  seizure  was  piracy,  for  ^^^' 
the  property  would  then  have  remained  in  th^  owners.    Kent  in  ExtradUionAct 

his  Commentaries  says : —  andh-eaty^ 

It  is  said  not  to  be  lawftd  to  make  captures  without  a  commission.  The 
subject  has  been  repeatedly  discussed  in  the  Supreme  Courts  of  the 
United  States  ;  and  the  doctrine  of  the  law  of  nations  is  held  to  be,  that 
private  citizens  cannot  acquire  a  title  to  hostile  property  unless  seized 
under  a  commission.  If  they  depredate  upon  the  enemy  without  a 
conunission  they  act  at  their  own  peril,  and  are  liable  to  be  punished  by 
their  own  sovereign  ;  but  the  enemy  is  not  warranted  to  consider  them  as 
criminals.  As  respects  the  enemy,  though  such  captures  without  commis- 
sion are  exceedingly  irregular  and  dangerous,  and  would  probably  expose 
the  parties  to  the  unchecked  severities  of  the  enemy,  yet  they  are  not 

acts  of  piracy,  unless  committed  in  time  of  peace And, 

thus,  non-commissioned  vessels  of  a  belligerent  may  capture  hostile  ships 
without  being  condemned  as  pirates.  By  the  law  of  nations  they  are 
lawful  combatants. 

Cbompton,  J. — This  was  a  merchant  ship. 

James. — "So  matter.  It  is  clear  international  law  that  the  sub- 
jects of  one  belligerent  may  lawfully  prey  upon  the  commerce  of 
another. 

CoCKBUBN,  C.J. — It  will  not  be  denied  by  the  other  side  that 
if  this  really  were  an  act  done  on  behalf  of  the  Confederate  States, 
it  would  not  be  piracv. 

Lush. — I  do  not  dispute  that. 

CoCKBURN,  0.  J. — The  difficulty  is  in  knowing  if  this  was  really 
such  an  act. 

James. — But  difficulty  in  the  way  of  proof  will  not  make  the 
parties  doing  a  lawful  act  liable  to  the  penalties  of  piracy.  In  the 
converse  case  of  a  Confederate  ship  taten  bv  Federals,  should  we 
require  proof  that  it  was  an  act  of  war?  Should  we  say  that  the 
crew  were  pirates,  unless  they  produced  lawful  evidence  of  their 
authority  ?    Again,  Wheaton  says : — 

The  President  of  the  United  States,  while  he  in  his  proclamation  of 
April  19,  1861,  inaugurated  a  blockade  of  the  so-called  Confederate  States 
based  on  belligerent  rights,  at  the  same  time  declared  that  any  person 
acting  under  letters  of  marque  issued  under  their  authority  would  be  held 
amenable  to  the  laws  of  the  Union  for  the  prevention  and  punishment  of 
piracy.  This  Act  of  the  American  Qovemment  was  thus  noticed  in  a 
debate  in  the  House  of  Lords  on  the  16th  of  May,  1861.  Lord 
Derby  said,  ''  If  there  is  one  thing  clearer  than  another,  it  is  that 
by  the  law  of  nations  privateering  is  not  piracy ;  that  no  enactment  on 
the  part  of  any  one  nation  can  make  that  piracy  as  regards  the  subjects  of 
another  country  which  is  not  piracy  by  the  law  of  nations  or  the  law  of  that 
country.     The  Northern  States,  therefore,  cannot  be  allowed  to  think  that 
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i^  they  are  at  liberty  to  strain  the  law  bo  as  to  convert  privateering  into 

Tebnam       piracy,  and  visit  it  with  death." 

OTHBB8.      And  again — 

Igg4^  Privateersmen  acting  under  commission  from  the  President  of  the  Con- 

federate  States  were  brought  into  New  York  and  indicted  for  piracy.    The 

ExtraditionAet  case  went  to  the  jury  on  the  Act  of  Congress,  which  was  intended  to  apply 
andtremty—  to  piracy,  as  a  substitute  for  the  definition  of  piracy  by  the  law  of  nations. 
*«»cy  rjr^^  statute,  it  was  maintained,  embraced  cases  of  robbery  committed  on 
board  an  American  vessel,  though  they  might  not  come  within  the  defini- 
tion of  piracy  by  the  law  of  nations.  The  presiding  judge  admitted  that 
if  it  were  necessary  on  the  part  of  the  Government  to  bring  the  crime 
charged  in  the  present  case  against  the  prisoners  within  the  definition  of 
robbery  and  piracy  as  known  to  the  law  of  nations,  there  would  be  great 
difficulty  in  doing  so  upon  the  evidence,  for  that  shews,  if  anything,  an 
intent  to  depredate  upon  the  vessels  and  property  of  one  nation  only,  which 
falls  far  short  of  the  spirit  and  intent  that  are  said  to  constitute  essential 
elements  of  the  crime.  But  the  robbery  charged  in  this  case  is  that 
which  the  Act  of  Congress  prescribes  as  a  crime,  and  may  be  denominated 
a  statute  offence,  as  contra-distinguished  from  that  known  to  the  law  of 
nations. 

Both  the  public  and  private  vessels  of  every  nation  on  the  high  seas, 
out  of  territorial  limits  of  any  other  State,  are  subject  to  the  jurisdic- 
tion of  the  State  to  which  they  belong,  and  Vattel  says  that  the  ships  of 
a  country  are  part  of  its  territory. 

Ltishy  Q.C.^  Miltoardy  and  Vernon Ltuhington  for  the  United  States 
Government. — The  warrant  is  good.  The  statute  does  not  require 
any  *^  charge"  to  be  made  in  America  in  the  sense  of  a  formal  legal 
charge,  but  only  in  the  sense  of  an  accusation.  A  requisition  by 
the  American  Minister  was  sufficient,  and  upon  that  the  Secretary 
of  State  was  bound  to  issue  his  warrant ;  and  it  was  for  the  magis- 
trate to  see  if  the  charge  justified  the  delivering  up.  The  earlier 
treaties  between  the  two  countries  did  not  specify  piracy.  Why? 
Because  either  coold  punish  it.  But  when  another  offence  was 
created  piracy^  by  the  jLegislature  in  the  United  States,  the  word 
^^  piracy  was  introduced.  Take  a  case  of  murder.  Suppose  a 
British  subject  to  have  committed  murder  in  America  on  another 
British  subject,  could  not  his  extradition  be  claimed  ? 

CoCKBUBN,  C.  J. — Suppose  that  he  had  been  tried  here  and 
acquitted,  could  the  American  Grovemment  daim  his  extradition 
to  be  tried  again  in  America  on  the  ground  that  they  were  not 
satisfied  with  the  result? 

LusIl — The  American  law,  like  our  own,  admits  the  principle 
that  a  man  shall  not  be  twice  tried  for  the  same  offence. 

Cbompton,  J.—  Suppose  he  was  about  to  be  tried  here>  and 
America  claimed  him  under  the  treaty,  should  we  give  him  up  ? 

Lush, — The  offence  was  committed  **  within  the  territory  of  the 
United  States,"  as  it  was  done  on  board  of  one  of  their  ships, 
and  within  their  exclusive  jurisdiction ;  for  this  purpose  an  American 
ship  being  American  territory.  **  Jurisdiction"  has  a  larger  mean- 
ing than  "  territory." 

CocKBURN,  C.  J. — Surely  this  case  is  ^*  within  our  jurisdiction,'' 
for  we  could  try  it. 
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Lush. — In   that   sense  it  is  so ;  but  it  is  in  a  stronger  sense         ^« 
within  the  iurisdiction  of  the  United  States,  for  it  was  committed      ^^^^^^ 
within  their  qtuisi  territory.     According  to  the  argument  on  the      othbrs. 

other  side»  the  United  States  could  not^  under  this  treaty,  claim       

extradition  of  an  American  subject  for  the  murder  of  an  American       ]^' 
in  this  country.     Piracy  means,  prim&  facisj  the  crime  of  piracy  Extradition  Act 
recognised  as  such  by  the  law  of  nations.     But  each  nation  oy  its  a»^  treaty— 
own  law  made  acts  piracy  which  were  not  such  by  the  law  of      ^^^^' 
nations,  and  both  reaa  the  term  in  that  sense.    The  term  ^^  piracy" 
in  the  treaty  comprises  all  kinds  of  piracy  common  to  the  laws  of 
both  countries.    In  the  French  treaty,  where  the  term  ''  murder" 
was  used  in  a  particular  sense^  it  was  explained. 

Shee,  J. — Because  there  is  no  term  in  the  French  language  to 
express  '^  murder  "  as  defined  by  our  law. 

XvifA.— So  here  if  the  term  piracy  had  been  explained;  but  not 
being  explained,  it  must  be  held  to  include  every  kind  of  piracy. 

CocKBiTBKy  G.J. — Suppose  something  to  be  murder  by  the 
law  of  America,  but  not  by  our  law — what  then  ? 

Lush. — In  that  case  there  should  be  no  surrender.  But  it  is 
not  shewn  in  this  case  that  the  law  differs.  The  question  would 
have  arisen  in  the  case  of  the  fugitive  slave  Anderson,  on  which 
WheaUm  (p.  242),  thus  comments : — 

The  judicial  power  of  every  independent  State  extends^  with  the 
qualifications  mentioned — 1.  To  the  punishment  of  all  ofiPences  against  the 
municipal  laws  of  the  State  by  whomsoever  conamitted  within  the  territory. 
2.  To  the  punishment  of  such  o£Pence8,  by  whomsoever  committed,  on 
board  its  vessels  on  the  high  seas,  and  on  board  its  foreign  ships  in  foreign 
ports.  8.  To  the  punishment  of  all  such  offences  by  its  subjects,  whereso- 
ever committed.  4.  To  the  punishment  of  piracy  and  other  offences 
against  the  law  of  nations,  by  whomsoever  and  wheresoever  committed. 

It  is  evident  that  a  State  cannot  punish  an  offence  against  its  municipal 
laws,  committed  within  the  territory  of  another  State,  except  by  its  own 
citizens  ;  but  it  may  arrest  its  own  citisens  in  places  not  within  the  juris- 
diction of  any  other  nation,  as  the  high  seas. 

Jamesy  Q.O.9  in  reply. — There  is  no  doubt  that  the  laws  of  the 
two  countries  differ  as  to  piracy,  and  if  men  were  to  be  surrendered 
on  pretence  of  piracy  jure  gentium^  they  might  be  tried  and  con- 
victed in  the  United  States  for  an  offence  not  known  to  our  laws. 
The  purpose  of  the  statute  was  to  prevent  escape  from  justice. 

CocKBUBN,  C.  J. — But  might  not  that  be  effected  by  fidlure  of 
evidence  consequent  upon  the  distance  of  the  tribunal  that  tries 
from  the  place  where  the  crime  was  committed  ? 

James. — Yes.  But  it  was  not  designed  to  protect  against  that 
form  of  defeat  of  justice,  for  as  to  that  justice  is  everywhere  and 
always  exposed.  The  statute  was  directed  solely  against  personal 
escape.  He  cited  Wheaton  (p.  247),  referring  directly  to  the  crime 
of  piracy. 

The  judicial  power  of  every  State  extends  to  the  punishment  of  certain 
offences  against  the  law  of  nations,  among  which  is  piracy.  Piracy 
is  defined  to  be  the  offence  of  depredating  on  the  seas  without  being 
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i2a  authorized  by  any  sovereign  State,  or  without  commissions  from  different 

Tkbsas      Sovereigns  at  war  with  each  other.     The  officers  and  crew  of  an  armed 

^^^^^^^      vessel  commissioned  against  one  nation,  and  depredating  upon  another,  are 

-...         not  liable  to  be  treated  as  pirates  in  thus  exceeding  their  authority. 

1864.  The  State  by  whom  the  commission  is  granted,  being  responsible  to 

"TTT    .    other  nations    for  what  is  done  by  its  commissioned  cruisers,  has  the 

and  treato-^  exdusive  jurisdiction  to  try  and  punish  all  ofiPences  committed  under 

Piiracff,       colour  of  its  authority. 

Unfortunately,  in  applying  the  term  "  piracy"  in  the  codes  of  different 
countries,  regard  has  not  always  been  had  to  the  fact  whether  the  offence 
described  is  one  against  the  law  of  nations,  and  consequently  everywhere 
justiciable,  or  a  crime  for  which  the  nomenclature  has  been  arbitrarily 
adopted,  and  which  is  cognizable  only  before  the  municipal  tribunals  of 
the  particular  State. 

The  Court  retired  to  consider  their  judgment.  On  th^ 
return — 

CoOKBUBN,  C.J. — The  main  and  principal  question  for  cor 
determination  is^  what  construction  is  to  .be  put  upon  the  6  &  7 
Vict,  c  76,  which  gives  eiiect  to  the  treaty  between  Her  Majesty 
and  the  United  States  of  America  for  the  apprehension  of  certain 
offenders?  Besides  that,  two  or  three  minorf points  have  been 
made  with  reference  to  the  regularity  of  the  proceedings  b^  virtue 
of  which  the  prisoners  on  whose  behalf  this  application  is  made 
have  been  taken  into  custody  and  remanded  from  time  to  time.  It 
has  been  objected  that,  prior  to  the  issuing  of  the  warrant  by  the 
Secretary  of  State,  there  should  have  been  depositions  taken  and 
a  warrant  issued  in  the  United  States,  and  that  that  should  have 
been  the  foundation  of  the  requisition  to  the  Government  of  this 
country  to  issue  a  warrant  for  the  prisoners'  apprehension.  I 
think  that  point  is  untenable.  The  second  section  of  the  Act  does 
not  require  the  issuing  of  any  warrant  or  the  taking  of  depositions 
in  the  United  States.  The  whole  effect  of  the  proviso  is,  that 
before  a  Secretary  of  State  issues  a  warrant  for  the  apprehension 
of  any  person  under  the  Act,  there  must  be  evidence  before  him 
which  would  justify  the  apprehension  and  committal  of  such  per- 
son in  tiie  United  States,  and  the  second  section  only  provides  that 
such  evidence  may  be  made  up  of  copies  of  the  depositions  upon 
which  the  original  warrant  (if  any  had  been  granted)  was  issued 
in  the  Unit^  States.  Another  objection  made  was,  that  the 
magistrate's  warrant  was  imperfect  in  not  stating  that  the  evidence 
on  which  it  proceeded  was  taken  upon  oath  to  support  the  charge 
for  which  it  was  issued.  Mr.  Lush  met  that  objection  successfuUy 
by  pointing  out  a  form  given  in  a  subsequent  statute  which  had, 
been  followed  in  the  present  instance.  Then  we  come  to  the 
great  question  in  the  case.  What  is  the  true  construction  of  the 
statute?  Now  the  words  are  undoubtedly  large  enough  in  their 
primary  and  ordinary  sense  to  comprehend  this  case.  Provision  is 
made  for  the  delivery  up  to  the  authorities  of  the  United  States 
of  persons  who  have  been  guilty  of  piracy  *^  committed  within  the 
jurisdiction  of  the  United  States  of  America."      Passing  for  a 
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moment  from  the  question  whether  there  was  evidence  of  the  ^ 
crime  of  piracy  committed  there,  there  can  be  no  doubt  that,  if  ^JJ^ 
in  this  case  it  is  an  offence  at  all,  it  is  piracy  jure  gentium ;  and  the  otrbu. 
statute  provides  for  cases  of  piracy  "  committed  within  the  juris-  -— 
diction  of  the  United  States  of  America."  Nor  can  there  be  any  _ 
doubt  that,  if  it  was  piracy,  it  was  committed  on  board  an  EziradititmAct 
American  ship,  and  so  in  that  sense  within  the  jurisdiction  of  the  "•^^IS'^ 
United  States.  Then  comes  the  question  whether  that  is  suffi-  ^^''^^' 
cient  within  the  meaning  of  the  statute.  The  main  argument  for 
the  prisoners  is^  that  the  statute  is  to  be  read  as  applicable  only  to 
a  case  where  the  act  of  piracy  which  has  been  committed  is  within 
the  exclusive  jurisdiction  of  the  United  States.  If  the  term  piracy 
in  the  statute  is  to  be  read  as  piracy /ure  gentium,  then  it  appears 
the  case  for  the  prisoners  is  at  once  disposed  of.  If  the  contract- 
ing parties  intended  that  such  piracy  should  be  deemed  within  the 
treaty,  then,  inasmuch  as  piracy  is  an  offence  not  against  any  par* 
ticular  statute^  but  against  the  whole  civilised  world  and  punished 
by  all  civilised  nations,  then  the  offence  here  would  not  be  one 
committed  within  the  exclusive  jurisdiction  of  the  United  States, 
so  that  if  the  word  piracy  .is  used  in  the  statute  in  the  largest 
sense,  the  case  for  the  prisoners  falls  to  the  around.  Now  what 
is  there  to  show  that  the  term  piracy  is  used  in  a  limited  sense  ? 
If  it  is  to  be  restricted  to  piracy  oy  the  municipial  law  as  a  matter 
for  the  exclusive  jurisdiction  of  the  particular  country  where  the 
offence  is  committed,  then  no  doubt  the  statute  may  be  construed 
in  the  way  contended  for  the  prisoners,  as  being  restricted  to 
certain  offences  committed  within  the  exclusive  jurisdiction  of  the 
country  claiming  the  extradition  of  the  accused.  If  such  had  been 
the  intention,  it  strikes  me  we  should  have  had  piracy  by  the 
municipal  law  in  some  way  distinguished  from  piracy  as  under- 
stood m  the  more  general  acceptation  of  the  term,  but  the  lan- 
guage is  the  widest  and  most  comprehensive.  Why,  then,  is  it  to 
be  implied  in  a  limited  sense  ?  It  is  siud,  and  with  truth,  that  the 
mischief  the  Extradition  Treaty  was  intended  to  prevent  was  that 
of  persons  committing  crimes  within  the  territory  of  one  State  and 
within  its  jurisdiction,  escaping  out  of  that  jurisdiction  with 
impunity,  and  that  for  such  purpose  only  was  this  statute  passed. 
That  this  was  the  primary  object  I  entertain  no  doubt,  but  that  it 
was  the  only  one  I  entertain  great  doubt,  because  it  is  impossible 
not  to  see  that  the  mischief  is  not  limited  to  such  cases.  It  may 
be  that  an  offence  may  be  cognisable  in  two  countries,  as  in  the 
case  of  a  murder  committed  by  one  British  subject  upon  another 
in  the  United  States,  in  which  case  the  accused  may  be  tried  in 
this  country  by  the  municipal  law,  yet  it  would  be  highly  incon- 
venient that  he  should  be  tried  here,  because  criminals,  as  I 
observed  during  the  argument,  may  escape  not  only  by  goin: 
beyond  the  territory  and  reach  of  the  law  of  the  country  in  whici 
the  crimes  have  been  committed,  but  eJso  by  failure  of  evidence 
and  the  Jifficulty  of  adducing  sufficient  evidence  except  in  the 
country  where  the  crimes  have  been  committed.     Therefore,  if  the 
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Tbrnaf     ^Jig'^age  of  the  statute  is  large  enough  to  comprehend  both  theae 
^jjp        kinds  of  mischief,  it  is  highly  inexpedient  to  restrict  it  to  one  only. 

ovBERs.      It  has  been  urged,  indeed,  with  great  force,  that  it  is  inconsistent 
'~        with  the  dignity  of  this  country  to  surrender  the  jurisdiction  of  its 

^*       own  tribunals  in  a  case  of  concurrent  jurisdiction,  and  allow  per- 

ExifadUumAet  SOUS  who  could  be  tried  here  to  be  carried  away  to  be  tried  else- 
and^^^  where.  But  it  seems  to  me,  that  the  moment  you  say  you  will 
*^'  give  up  offenders  with  a  view  to  promote  the  large  interests  of 
justice  throughout  the  whole  civilised  world,  as  a  matter  in  which 
all  nations  have  a  common  interest,  you  must  then  look  to  see 
what  is  the  extent  and  scope  of  the  mischief  you  thus  desire  to 
counteract  and  to  prevent ;  and  I  cannot  see  that  there  is  any 
abandonment  of  national  dignity  or  honour  in  saying  that,  though 
there  may  be  concurrent  jurisdiction  in  respect  of  offences  which 
have  been  committed  by  our  own  subjects  in  foreign  countries,  yet 
if  the  foreign  States  against* whose  laws  the  crimes  have  been  com- 
mitted require  that  the  criminals  should  be  surrendered  to  justice, 
and  justice  can  be  better  done  in  the  country  in  which  the 
offence  is  committed,  I  cannot  see  that  there  is  any  violation  of 
national  dignity  or  character  in  doing  that  which  is  expedient  and 
desirable  to  promote  the  interests  of  justice,  ^d,  looking  to  the 
ground  of  convenience,  I  think  that,  if  the  treaty  and  the  Act 
were  not  capable  of  the  construction  I  put  upon  them,  the  feeling 
of  the  country  would  probably  be  to  amena  them.  And,  as  the 
words  are  strong  enough  to  include  the  case  of -pirscj  jure  ffeniium, 
and  I  see  no  reason  for  a  more  limited  construction,  I  thmk  that» 
if  there  was  ^primd  facie  case  of  such  piracy  before  the  magistrate, 
the  case  comes  within  the  Act.  It  is  impossible,  in  my  opinion^ 
to  limit  the  word  ^^jurisdiction"  by  the  insertion  of  the  word 
^*  exclusive,"  and  on  that  point  I  am  inclined  to  adopt  the  view 
taken  by  Mr.  Lush,  that  the  true  meaning  of  the  word  is  the  area 
over  which,  whether  it  be  land  or  sea,  the  laws  of  the  particular 
State  prevail ;  and,  inasmuch  as  it  is  conceded  that  the  ship  of  a 
certain  territory  is,  constructively,  part  of  its  territory,  or,  at  all 
events,  a  place  where  its  laws  prevail,  this  ship  was  within  the 
jurisdiction  of  the  United  States.  I  feel,  therefore,  bound  (though 
I  regret  to  differ  from  my  learned  brethren),  in  adherence  to  tSe 
view  which  I  take  of  the  statute,  to  hold  that  this  case  comes 
within  it,  and  therefore  that  the  prisoners  are  not  entitled  to  be 
discharged.  As  to  the  other  question,  whether,  supposing  piracy 
jure  gentivm  to  be  within  the  Act,  there  was  sufficient  primd  facie 
evidence  of  it,  I  agree  in  everything  Mr.  James  said  as  to  acts 
done  with  the  intention  of  acting  on  the  behalf  of  one  of  the  belli- 
gerent parties  ;  and  I  concur  in  thinking  that  persons  so  acting, 
though  not  subjects  of  a  belligerent  State,  and  though  they  may 
be  violating  the  laws  of  their  own  country,  and  may  even  be  sub- 
ject to  be  dealt  with  by  the  State  against  whom  they  thus  act 
with  a  rigour  which  happily  is  unknown  among  civilised  nations  in 
modern  warfare,  yet  if  the  acts  were  not  done  with  a  piratical 
intent,  but  with  ai>  honest  intention  to  assist  one  of  the  belli- 
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gerentfli  euch  pereons  cannot  be  treated  as  pirates.     But  then  it  is         ^ 
not  because  they  assume  the  character  of  belligerents  that  they     ^^^* 
can  thereby  protect  themselves  from  the  consequences  of  acts      othbbs. 

really  piratical.    Now^  here  it  is  true  that  the  prisoners  at  the        

time  said  they  were  acting  on  behalf  of  the  Confederates,  and  that       ]^ 
was  equivalent  to  hoisting  the  Confederate  flag*    But  then  jfmteejskirmdiHmAct 
sometimes  hoist  the  flag  of  a  nation  in  order  to  conceal  their  real  ^^  <>^m^~ 
character.     No  doubts  prima  fade  the  act  of  seizing  a  vessel,  say-      -P*«»^- 
ing  at  the  same  time  that  it  is  seized  for  the  Confederates,  may 
raise  a  presumption  of  such  an  intention ;  but  then  all  the  circum- 
stances must  be  looked  at  to  see  if  the  act  was  really  done  pirati- 
cally,  which  would  be  for  the  jury,  and  I  cannot  say  that  the 
magistrate  was  not  justified  in  committing  the  prisoners  for  triaL 
It  is,  however,  unnecessary  to  say  more  upon  this  point,  as,  upon 
the  main  question,  my  learned  brethren  (for  whose   opinions  I 
have  the  utmost  deference,  and  who,  I  have  no  doubt,  are  right) 
are  of  opinion  in  favour  of  the  prisoners,  and  therefore  they  will 
be  discharged. 

Cbompton,  J. — ^I  desire  to  speak  with  great  deference,  as  I 
did  not  hear  the  argument  when  the  rule  for  the  habeas  corptis  was 
argued.  This  is  a  motion  on  the  return  to  the  habeas  corpus  to 
discharge  the  prisoners  on  the  ground  that  the  custody  is  illegal 
I  agree  with  uockburn,  C*  J*9  that  it  is  not  necessary  that  there 
should  be  any  foreign  proceedings  before  proceeding  in  this  country 
under  the  statute.  Ail  we  have  to  consider  is,  whether  there  was 
any  evidence  on  which  the  magistrate  could  reasonably,  in  the 
exercise  of  his  discretion,  commit  these  prisoner  to  gaol  for  the 
purpose  of  being  delivered  up  to  the  Umted  States  authorities. 
It  is  not  a  convenient  practice  for  this  Court  to  interpose  before 
the  ma^strate  has  decided,  but  in  the  present  case  he  has  asked 
our  assistance.  In  determining  this  case,  we  must  see  if  there 
would  be  anything  iD^al  in  the  magistrate's  committing  these 
prisoners  to  gaol  under  the  Act.  We  are  not  the  proper  parties  to 
judge  of  the  evidence,  but  we  have  the  power  of  saying  that  there 
is  no  evidence  before  him  on  which  he  ought  legally  to  come  to  the 
conclusion  to  commit  them  to  gaol.  I  cannot  say  that  the  magis- 
trate ought  not  to  commit  them,  on  the  ground  that  the  act 
done  was  something  like  a  belligerent  act;  for,  looking  at  the 
surreptitious  way  in  which  the  prisoners  went  on  board  and 
took  the  vesssel,  there  was  evidence  that  this  was  piracy.  Upon 
this  point  I  quite  concur  with  my  Lord,  because  it  is  not  for  us  to 
weigh  the  effect  of  the  evidence,  which  is  for  the  magistrate,  and  all 
we  can  consider,  is  whether  there  is  enough  to  justify  a  committal ; 
and  I  agree  with  my  Lord  that  we  cannot  s^  that  there  is  not. 
But  upon  the  other  and  the  main  question  I  have  come,  after 
a  careful  consideration  of  the  case,  to  a  different  conclusion.  The 
preamble  of  a  statute  is  a  good  key  to  its  meaning,  and  here  the 
preamble  of  the  statute  points  clearly  to  offences  comniitted 
within  the  jurisdiction  of  cither  of  the  contracting  States — that 
48,  within  the  jurisdiction  of  one  of  them,  and  not  of  the  other. 
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^         It  goes  on  to  speak  of  persons  who,  having  committed  certain  crimes 

^^      within  the  jansdiction  of  one  of  the  two  countries  (that  is,  as  I  read 

0THKB8.     ity  of  one  of  them  and  not  of  the  other),  shall  **  seek  an  asylum  " 

— -        and  be  found  in  the  territory  of  the  other.    Now,  an  ** asylum" 

'       surely  means  a  place  where  the  criminal  is  safe  from  prosecution 

ExtraditionAet  or  pursuit,  not  a  placc  where  he  may  be  tried  and  convicted.  The 
anrf  jreo^f— .  enactments  of  the  statute  apply  to  cases  in  which  persons  having 
*^^'  committed  murder  or  piracy  or  robbery  within  the  jurisdiction  of 
the  United  States,  afterwards  seek  an  asylum  or  are  found  in 
British  territory ;  and  it  appears  to  me  that  they  mean  only  cases 
of  crimes  committed  within  the  peculiar  jurisdiction  of  the  United 
States.  And  that  phrase,  of  course,  could  not  be  applied  where 
the  crime  is  equally  within  the  jurisdiction  of  every  nation  in 
the  world,  as  is  piracy  jure  gentium.  It  would  not  be  a  proper 
use  of  words  to  say  that  such  a  crime  was  committed  within  the 
jurisdiction  of  the  United  States.  The  words,  "  within  the  juris- 
diction of  either  of  the  contracting  States,"  mean  within  the 
jurisdiction  of  either  of  them  respectively  or  relatively  to  each 
other — L  e.y  of  one  of  them  and  not  of  the  other.  But  here  the 
crime  was  within  the  jurisdiction,  not  only  of  both  of  them,  but 
of  every  nation  in  the  world.  Then  the  persons  charged  are  to 
be  "  delivered  up  to  justice" — that  is,  to  the  justice  of  the  country 
where  justice  can  be  done,  implying  that  they  are  in  a  country 
where  it  cannot  be  done.  Otherwise,  when  the  men  were  actually 
committed  for  trial  in  this  countrv,  they  might  be  claimed,  to  be 
tried  abroad,  which  surely  would  be  a  strange  construction  of  the 
Act.  Indeed,  according  to  that  construction,  one  does  not  see 
why  they  might  not  be  claimed  back  again  by  this  country.  For 
this  is  clearly,  if  anything,  a  case  of  piracy  Jtir^^^nfttim,  and  triable 
in  either  country.  The  fact  that  the  men,  being  in  the  ship,  seized 
it,  makes  no  difference ;  it  is  equally  piracy  unless  it  was  an  act 
of  belligerency  ;  but,  if  such,  more  so  on  that  account  than  if  the 
men  had  been  in  another  ship.  No  doubt,  in  either  case,  it  would 
be  within  the  jurisdiction  of  the  United  States,  but  that  would  be 
a  jurisdiction  shared  equally  with  the  whole  world.  Is  that  a  case 
within  the  meaning  of  the  Act  ?  Surely  it  would  be  a  strange  con- 
struction of  its  terms,  and  it  must  mean  peculiar  and  exclusive 
jurisdiction.  The  case  here  was  near  American  waters,  but  would 
be  the  same  in  principle  if  it  had  occurred  in  the  Chinese  seas. 
Whether  the  Act  would  apply  in  all  cases,  even  of  piracy  by 
American  subjects  in  distant  seas,  it  is  not  necessary  to  determine. 
It  is  not  to  be  lost  sight  of  that  the  statute,  in  my  view  of  it, 
carries  out  what  was  deemed  by  some  writers  to  be  the  obligation 
of  international  law  before  it  passed — viz.,  to  deliver  up  criminals 
who  could  not  be  tried  here.  My  view  of  the  Act  is  also  confirmed 
by  some  high  American  authorities  who  have  been  referred  to. 
[He  here  referred  to  the  following  extracts  from  a  speedi  of 
the  Hon.  J.  Marshall,  delivered  in  the  House  of  Represen- 
tatives of  the  United  States,  in  NaiKs  case  (5  Wheaton's 
Reports,  |appendix): — **  The  well-considered  opinion  of  the  Ameri^ 
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can  Goyernment  is,  that  the  jurisdiotion  of  a  nation  at  sea  is         ^ 
personal,  reaching  its  *  own  citizens  only,'  and  that  this  is  the  ap-      ^^^* 
propriate  part  of  each  nation  on  that  element."    '*  A  pirate,  under     othvbs. 

the  law  of  nations,  is  an  enemy  of  the  human  race.     Being  the 

enemy  of  all,  he  is  liable  to  be  punished  by  alL  Any  act  which  ^^^' 
denotes  this  universal  hostility  is  an  act  of  piracy.  Not  only  an  EesiradUimAet 
actual  robbery,  therefore,  but  cruising  on  tne  high  seas  without  ondirMiy-'- 
commission,  and  with  intent  to  rob,  is  piracy.  This  is  an  offence  ^^^^• 
affainst  all  and  every  nation,  and  is  therefore  alike  punishable  by 
all.  But  an  offence  which  in  its  nature  affects  only  a  particular 
nation  is  only  punishable  by  that  nation.  A  statute  may  make 
any  offence  piracy,  committed  within  the  jurisdiction  of  the  nation 
passing  the  statute,  and  such  offence  will  be  punishable  by  that 
nation.  But  piracy  under  the  law  of  nations,  which  only  is  punish- 
able by  all  nations,  can  only  consist  in  an  act  which  is  an  offence 
against  all.  No  particular  nation  can  increase  or  diminish  the  list 
OT  offences  thus  punishabte:^']  Sy  the  uWe  judgment  of  Mr.  Justice 
Nelson  in  the  case  of  Re  iTatn  (14  Howard's  American  Reports, 
187) :  "  The  two  nations  agree  that  upon  mutual  requisition  by 
them,  or  their  officers  or  authorities  respectively  made,  t.  «.,  on  a 
requisition  made  by  either  one  Grovemment,  or  by  its  ministers  or 
officers  properly  authorised,  upon  the  other,  the  Government  upon 
whom  tne  demand  is  thus  made  shall  deliver  up  to  justice  all 
persons  charged  with  the  crimes  as  provided  in  the  treaty,  who 
shall  have  sought  an  asylum  within  her  territorities.  In  other 
words,  on  a  demand  made  by  the  authority  of  Great  Britain  upon 
this  Government,  it  shall  deliver  up  the  fugitive;  and  so  in 
respect  to  a  demand  by  the  authorities  of  this  Government  upon 
her.  This  is  the  exact  stipulation  entered  into  when  plainly 
interpreted.  It  is  a  compact  between  the  two  nations  in  respect 
to  a  matter  of  national  concern — the  punishment  of  criminal 
offenders  against  their  laws — and  where  the  guilty  party  could  be 
tried  and  punished  only  within  the  jurisdiction  whose  laws  have 
been  violated."  Taney,  C.J.,  and  the  other  judges  referred  to  this 
judgment  as  containing  an  exposition  of  the  law  on  which  they 
based  their  own  jud^rments,  ana  the  result  is,  that  in  their  opinion 
the  statute  only  applies  in  cases  where  the  fugitives  could  only  be 
tried  in  the  territory  to  which  it  was  proposed  to  deliver  them  up. 
It  is  difficult  to  see  that  two  great  maritime  nations  would  have 
given  up  their  jurisdiction  to  try  pirates  whenever  they  were 
caught.  Take  the  case  of  a  pirate  taking  an  American,  an 
English,  and  a  French  vessel,  on  the  same  day,  in  some  of  those 
distant  seas  where  pirates  abound.  Why  should  not  the  courts  of 
either  of  the  three  countries  in  which  the  pirates  might  be  found 
do  justice  upon  them  ?  It  is  said  that  we  must  trust  to  the  discre- 
tion of  the  other  State  that  it  will  not  demand  extradition  in  cases 
where  it  is  unreasonable  to  do  so.  But  that  is  a  very  dangerous 
doctrine,  to  which  I  cannot  subscribe ;  and  I  think  it  is  far  more 
wise  to  construe  the  Act  in  such  a  way,  if  we  can,  as  to  exclude 
cases  in  which  the  demand  would  be  unreasonable.     At  first  sight 
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'       ^         it  certainly  occurred  to  me  that  the  word  *^  piracy,"  in  its  prinuiry 

'^^      sense,   was  against  my  reading  of  the  statute;  but   that  was 

OTRBB8.      answered  by  Mr.  James  in  his  able  argument,  for  he  stated  that 

there  were  some  species  of  piracy  by  the  municipal  law  of  Ameiica 

^2^  not  piracy  by  our  law.  It  was  said  by  Mr.  Lushington  that  the 
E^nntfeuwiicf  jurisaiction  would  depend  upon  whether  the  ship  was  the  ship  of 
^^m^^  one  nation  or  of  another,  but  that  can  hardly  be  sa  It  is  an 
^*^'^'^'  offence  against  all  nations.  The  pirates  are  not  English  pirates  or 
American  pirates,  but  pirates  against  all  nations.  The  principal 
argument  in  support  of  the  committal  was  founded  upon  the  fact 
that  the  ship  was  American,  and  it  was  argued  that  therefore  the 
case  was,  in  some  peculiar  way,  within  American  jurisdictioiL 
But  I  doubt  that.  The  piracy — if  piracy — ^was  not  altered  in 
character  because  committed  in  the  ship  itself  which  was  seized. 
Suppose  the  prisoners  had  been  in  a  ship  of  their  own,  and  sunk 
the  other,  witnout  ever  going  into  it  ?  It  would  be  the  same  offence^ 
and  equally,  in  both  cases,  it  would  be  within  the  common  juris- 
diction of  the  courts  of  all  nations.  And  it  does  not  appear  to 
me,  therefore,  that  it  could  be  said  to  be  within  the  jurisdiction  of 
the  United  States  more  than  of  any  other  country.  Nor  can  I  see 
that  in  this  statute  the  two  States  have  given  up  their  jurisdiction 
to  try  pirates  whenever  they  can  take  them.  I  think,  upon  the 
whole,  uiat  the  case  is  not  within  the  statute,  which  I  read  as  bang 
limited  to  piracy  committed  within  the  peculiar  jurisdiction  of  the 
United  States.  If,  therefore,  this  was  a  belligerent  act,  the 
prisoners  are  entitled  to  our  judgment ;  but  if  not — and  I  think 
it  was  not,  but  a  charge  of  piracy  contra  jus  gentium — in  my  view, 
the  case  is  not  within  the  statute.  The  prisoners  are  therefore 
entitled  to  be  discharffed. 

Blackburn,  J.-^I  agree  with  my  brother  Crompton  in  think- 
ing that  the  prisoners  ought  to  be  discharged.  They  have  been 
committed  to  gaol  on  a  warrant  under  the  Extradition  Act,  and 
the  question  is,  what  is  the  state  of  things  required  to  authorise 
their  beins  committed  to  gaol  for  the  purpose  of  being  delivered 
up  to  the  United  States  authorities  ?  There  would  be  no  right  so 
to  commit  but  for  the  6  &  7  Vict  c  76.  That  Act  was  pas^  for 
carrying  out  a  treaty  between  this  country  and  the  United  States, 
for  the  apprehension  of  certain  offenders,  and  the  Act  recites  part 
of  the  treaty,  and  the  words  of  the  statute  are  to  be  construed  as 
if  it  had  been  a  contract  between  two  subjects.  Looking  at  the 
words  alone,  I  think  it  would  apply  to  crimes  committed  within 
the  jurisdiction  of  one  of  the  contracting  countries  only,  and  not 
to  crimes  within  the  jurisdiction  of  both.  I  think  this  is  clear, ' 
whether  we  look  to  the  terms  of  the  Act,  or  to  its  obvious  object. 
The  main  argument  in  favour  of  the  opposite  view  is  founded 
upon  the  force  of  the  word  "  piracy,"  which,  it  is  urged,  in  its 
primary  sense,  means  piracy  jure  gentiumy  and  so  must  apply  to 
cases  within  the  jurisdiction  of  both  countries,  and  no  doubt  it 
would  include  such  piracy  if  it  stood  alone ;  but  then  there  are 
the   words  ^  conunitted  within  the  jurisdiction  of  the   United 
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States,^  which  run  through  the  Act  and  are  its  governing  words.         ^ 
The  question  is  not  one  of  territorial  jurisdiction,  but  of  piracy,      ^^S© " 
which  is  (^uite  different.     There  are  a  great  many  offences  called     otbbrs. 

piracy  which  are  not  piracy  by  the  law  of  nations.     Offences  of       

piracy  in  which  there  is  a  common  jurisdiction  do  not  seem  to  me  ^^^^' 
to  satisfy  the  words  of  the  statute.  In  Ken£$  Commentarieg  (186)  Extradition  Act 
I  find  it  written:  **It  is  of  no  importance^  for  the  purpose  of  ^^JT^" 
giving  jurisdiction,  on  whom  or  where  the  piratical  oflRence  has  ^^^^^v* 
been  committed.  A  pirate  who  is  one  by  the  law  of  nations  may  be 
tried  and  punished  in  any  country  where  he  may  be  founds  for  he 
is  reputed  to  be  out  of  the  protection  of  all  laws  and  privileges. 
The  statute  of  any  Government  may  declare  an  offence  committed 
on  board  its  own  vessels  to  be  piracv^  and  such  an  offence  may  be 
punishable  exclusively  by  the  nation  which  passes  the  statute. 
But  piracy,  under  the  law  of  nations,  is  an  offence  against  all 
nations,  and  punishable  by  all."  Such  is  the  law  as  laid  down  by 
that  great  American  authority,  and  it  is  also  perfectly  good 
English  law,  and  both  countries  must  be  supposed  to  have  entered 
into  the  treaty  with  a  fiill  knowledge  of  it  Whv,  then,  should 
piracy  by  the  law  of  nations  be  deemed  within  the  jurisdiction 
peculiarly  of  one  of  the  two  States  P  It  would  be  so  if  it  were  piracy 
only  by  its  own  municipal  law.  The  American  citizen,  who  has  done 
an  act  declared  to  be  piracy  by  American  statutes,  would  be  within 
American  jurisdiction,  and  the  English  subject  who  has  done  an 
act  which  was  declared  piracy  by  an  English  statute  would  be 
within  English  jurisdiction ;  and  such  piracy,  no  doubt,  would  be 
within  the  treaty,  and  America  would  give  up  an  English  subject 
who  had  committed  piracy  by  English  law,  and  England  would 
give  up  American  subjects  who  had  committed  piracy  by  Ameri- 
can law.  But  the  man  who  has  committed  ipixBGj  jure  gentium  is 
equally  within  the  jurisdiction  of  either  country,  and  peculiarly 
in  the  jurisdiction  of  neither,  and  so  is  not  within  the  meaning  or 
the  mischief  of  the  statute.  I  therefore  think  that  in  a  case  of 
municipal  piracy  the  accused  ought  to  be  delivered  up  under  the 
Act,  but  the  case  of  "pmcj  jure  ffentium  is  not  within  the  words  or 
mischief  of  the  Act,  as  I  think.  It  is  true  there  may  be  cases  in 
which  it  may  be  more  convenient  that  the  prisoners  should  be 
tried  in  one  country  than  in  another,  but  this  is  a  question  not  of 
convenience,  but  of  jurisdiction.  No  power  is  given  to  us  by  any 
other  Act  to  send  accused  persons  to  another  country  for  trial 
where  a  trial  can  be  more  conveniently  had.  The  question  then 
comes  round  to  this,  whether  this  was  jimcy  jure  ffentium  or  not? 
It  strikes  me  that  there  was  such  an  amount  of  evidence  of  its 
being  piracy  ^zir^  gentium  as,  if  the  case  had  been  before  a  jury,  the 
judge  would  not  have  been  justified  in  withdrawing  it  from  them. 
I  do  not  wish  to  prejudge  the  case,  and  all  I  say  is,  that  there  is, 
upon  the  depositions,  a  case  of  that  sort.  As  to  the  evidence,  its 
effect  would  be  for  the  jury,  and  though  the  Confederate  States 
are  not  recognised  as  independent,  they  are  recognised  as  a  belli- 
gerent power,  and  there  can  be  no  doubt  that  parties  really  acting 
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^^         on  their  behalf  would  be  justified.     But  the  case  is  either  one  o 
^^D^     piracy  by  the  law  of  nations — in  which  case  the  men  cannot  be 
OTHBR8.      given  up,  because  they  can  be  tried  here— or  it  is  a  case  of  an  act 
—'        of  warfare,  in  which  case  they  cannot  be  tried  at  all ;  and  as  they 

are  now  detained  for  the  purpose  of  their  being  delivered  up  to 

ExtradUionAct  the  American  Government,  they  are  entitled  to  be  discharged. 
andtreatif-^  Shee,  J. — I  have  had  the  advantage  in  this  case  of  hearing  two 
w'«<y-  arguments,  one  on  the  motion  for  the  rule,  and  another  on  the 
motion  for  the  discharge  of  the  prisoners,  and  I  have  referred  to 
and  considered  the  cases  which  have  been  cited.  The  crime  with 
which  the  prisoners  are  charged  as  described  in  the  return,  and  as 
appears  on  the  depositions,  is  piracy  on  the  high  seas,  a  crime  of 
pre-eminent  enormity,  and  which,  by  the  law  of  nations,  is  justici- 
able wherever  the  offender  may  be  found.  It  is  not,  in  my 
opinion,  the  crime  for  which,  under  the  name  of  piracy,  extradi- 
tion IS  stipulated,  in  the  treaty  of  the  9th  August,  1842 ;  the  pro- 
visions of  that  treaty  were  not  needed  for,  nor  are  they,  as  it 
appears  to  me,  applicable  to,  its  repression.  The  treaty  provides 
that  persons  charged  with  having  committed  the  crimes  of  murder, 
piracy  (not  piracy  on  the  high  seas),  arson,  robbery,  or  forgery, 
within  the  iurisdiction  of  the  United  States,  and  seeking  an  asylum 
in  or  found  in  the  territories  of  our  Sovereign,  shall,  on  the  requiai- 
tion  of  the  United  States,  be  delivered  up  to  justice.  The  object 
of  the  10th  article  of  the  treaty,  as  appears  from  its  provisions  and 
from  the  title  and  enacting  clauses  of  the  6  and  7  Vict.  c.  76,  which 
gave  effect  to  it,  was  to  legalise  the  apprehension  within  the  terri- 
tories of  the  Queen  of  persons  charged  with  the  commission  of  the 
crimes  mentioned  in  the  treaty  within  the  jurisdiction  of  the 
United  States  for  the  purpose  of  their  surrender  to  that  jurisdic- 
tion. The  persons  whose  apprehension  and  extradition  are  con- 
tracted for  by  the  treaty  and  authorised  by  the  Act  of  Parliament 
are  persons  "fugitive"  from  the  justice  of  "the  United  States,  and 
'^  seeking  an  asylum"  that  is  (but  for  the  treaty  and  the  Act  of 
Parliament)  safe  in  the  asylum  of  the  territories  of  our  Queen, 
because  not  liable  to  be  arraigned  before  her  tribunals.  The 
words  "  surrender,"  "  deliver  up  to  justice,"  mean  deliver  from  an 
asylum  or  place  of  safety  up  to  justice,  that  is  to  the  ministers 
of  justice  of  the  United  States,  by  whose  courts,  only,  on  the 
persons  charged  with  the  crimes  imputed,  justice  can  be  done. 
Kead  with  reference  to  the  declared  object  of  the  treaty  and  the 
Act  of  Parliament,  and  by  the  light  in  which  the  words  **  fugitive," 
**  seeking  an  asylum,"  **  surrender,"  **  deliver  up  to  justice,"  afford, 
the  words  ^^  within  the  jurisdiction"  muat,  as  I  think,  mean  within 
the  exclusive  jurisdiction  of  the  United  States,  and  cannot  be  held 
to  extend  to  crimes  not  within  any  jurisdiction  exclusively — but 
justiciable  wherever  the  person  charged  with  having  committed 
them  may  be  found.  It  is  injurious  to  suppose  that  a  State  should, 
in  a  public  treaty,  admit  the  possibility  of  its  unwillingness  or 
inability  to  do  justice  by  binding  itself  to  surrender  to  the  justice 
of  another  State  persons  ohai^^  with  the  commission  of  crimes 
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which  it  would  be  the  duty  of  both  to  punish,  and  over  which         ^« 
both  wonld  have  jurisdiction.     Had  this  been  intended,  provision      ^^d" 
would  surely  have  been  made  for  the  case  of  justice  by  acquittal      others. 

or  conviction  having  been  done  by  one  State  before  cognizance  of       

the  crime  taken  by  the  other — for  pleas  of  autrefois  convicty  or  ]f^' 
autrefois  acquit — familiar  in  this  case  to  the  jurisprudence  of  both  Extradition  Ad 
States,  and  for  proof  by  the  record  of  conviction  or  acquittal —  ^'^  jfeoiy— 
that  the  crime  for  which  the  offender  had  been  in  jeopardy  was  ^*'*^- 
the  crime  for  which  extradition  was  claimed.  But  the  treatv  and 
the  Act  of  Parliament  contain  no  such  provisions,  though  stipula- 
tions for  the  extradition  of  criminals  had  been  long  in  force 
between  the  two  Grovemments,  and  the  meaning  of  the  words 
^^  within  the  jurisdiction"  had  been  the  subject  of  serious  discus- 
sion between  them.  Upon  the  words,  therefore,  of  the  treaty  and 
the  Act  of  Parliament  alone,  I  should  have  been  prepared  to  hold 
that  the  words  ^'  within  the  jurisdiction"  mean  within  the  exclu- 
sive jurisdiction  of  the  State  requiring  the  extradition.  We  have 
been  invited,  however,  to  consider — and  I  think  we  must  consider 
— the  state  of  the  law  in  the  United  States  as  respects  piratical 
offences  before  the  date  of  the  treaty,  in  order  the  more  satisfac- 
torilv  to  determine  to  what  extent  the  provisions  of  the  treaty 
would  take  effect  if  the  word  ^^  exclusive"  were  added  to  the  words 
"  within  the  jurisdiction,"  that  is,  first,  within  the  exclusive  jurisdic- 
tion of  the  United  States  as  respects  the  place  where  the  offence  was 
committed ;  secondly,  within  the  exclusive  jurisdiction  of  the  United 
States  as  respects  the  person  by  whom  the  offence  was  committed. 
It  will  be  seen,  I  think,  on  reference  to  the  legislation  of  the 
United  States  before  and  at  the  time  the  treaty  was  signed,  that 
consistently  with  that  legislation,  the  words  ^^  within  the  jurisdic- 
tion" in  both  of  these  meanings  may  have,  as  respects  offences  of 
a  piratical  character,  a  very  extensive  range,  without  including 
the  crime  of  piracy  on  the  high  seas.  The  Constitution  of  the 
United  States  gave  power  to  the  Congress  to  define  among  other 
crimes  the  crime  of  piracy.  It  was  inherent  in  the  sovereignty  of  the 
United  States,  as  respects  the  subjects  of  the  United  States,  to 
designate  as  piracy,  and  punish  as  piracy,  crimes  committed  within 
its  jurisdiction  which  were  not  piracy  on  the  high  seas,  not  piracv 
by  the  law  of  nations.  The  Act  of  Congress  of  the  30th  A^nl 
1790  provides  '^  that  if  any  person  shall  commit  upon  the  high 
seas,  or  in  any  river,  haven,  basin,  or  bay  out  of  the  jurisdiction  of 
any  particular  State,  murder  or  robbery,  or  any  other  offence 
whicn  if  committed  within  the  body  of  a  country  would  by  the  laws 
of  the  United  States  be  punishable  with  death,  or  if  any  captain  or 
mariner  of  any  ship  or  other  vessel  shall  piratically  and  felonioasly 
run  away  with  such  ship  or  vessel,  or  any  goods  or  merchandise 
to  the  value  of  fifty  dollars,  or  vield  up  such  ship  voluntarily  to 
any  pirate ;  or  if  an^  seaman  shall  lay  violent  hands  on  his  com- ' 
mander,  thereby  to  hinder  and  prevent  his  fi^h^ing  in  defence  of 
his  ship  or  goods  committed  to  his  trust,  or  shall  make  a  revolt  in 
the  ship,  every  such  offender  shall  be  deemed,  taken  and  adjudged 
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^  to  be  a  pirate  and  a  felon^  and  being  thereof  convicted  shall  suffer 
^"^d"  death.  And  that  if  any  citizen  shall  commit  any  piracy  or 
OTHERS,      robbery  aforesaid,  or  any  act    of    hostility  against   the   United 

States,  or  any  citizen  thereof  upon  the  high  seas,  under  colour  of 

]^'       any  commission  from  any  foreign  prince  or  State  or  on  pretence  of 
ExtradiiionAct  authority  from  any  person,  such  oflTender  shall,  notwithstanding 
and  treaty—   the  pretcncc  of  any  such  authority,  be  deemed,    adjudged    and 
Piracy.      taken  to  be  a  pirate,  felon,  and  robber,  and  on  being  thereof  con- 
Ticted  shall  suffer  death."     These  provisions,  most  of  which  are 
with  little  more  than  verbal  alteration  taken  from  our  own  statute- 
book,  include  as  respects  citizens  of  the  United  States,  and  persons 
owing  temporary  allegiance  to  them  in  return  for  the  protection 
of  themselves,  not  only  piracy  by  the  law  of  nations,  but,  as  respects 
citizens,  offences  also  which  are  piracy  because  the  municipal  law- 

S'vers  have  chosen  so  to  call  tnem.  By  an  Act  of  Congress  of 
[arch  3,  1819,  c.  75,  s.  5,  it  was  enacted  that,  if  any  person  on 
the  high  seas  should  commit  the  crime  of  piracy  as  defined  by  the 
law  of  nations,  he  should  on  conviction  thereof  suffer  death.  By  an 
Act  of  Congress  of  the  5th  of  May,  1820,  it  was  enacted,  "  that  any 
person  who  should  upon  the  high  seas  or  in  any  open  roadstead 
(which  has  been  held  m  the  Supreme  Court  of  the  United  States 
to  be  upon  the  high  seas),  or  in  any  haven,  basin,  or  bay,  or  in  any 
river  where  the  sea  ebbs  and  flows,  commit  the  crime  of  robbery 
in  or  upon  any  ship  or  vessel,  or  upon  any  of  the  ship's  company 
of  any  ship  or  vessel,  or  the  lading  thereof,  such  person  shall  be 
adjuaged  to  be  a  pirate,  and  being  convicted  thereof  shall  suffer 
death.  And  if  any  person  engaged  in  a  piratical  cruise  or  enter- 
prise, or  being  of  the  crew  or  ship's  company  of  any  piratical  ship 
or  vessel,  shall  land  from  such  ship  or  vessel,  and  on  shore  shall 
commit  such  robbery,  such  person  shall  be  adjudged  a  pirate,  and 
on  conviction  thereof  shall  suffer  death.''  It  thus  appears  that  the 
Legislature  of  the  United  States,  in  framing  municipal  laws  for 
repression  of  offences  of  a  piratical  character,  has  always  kept  in 
view  and  made  special  mention  of  "piracy  on  the  high  seas/* 
grouping  with  it,  however,  a  large  class  of  offences  which  bear  a 
strong  family  resemblance  to  it,  committed  within  the  territorial 
jurisdiction  of  the  United  States,  but  which  are  not  piracy  by  the 
law  of  nations — viz.,  "  robbery  in  any  river,  haven,  basin,  or  bay 
out  of  the  jurisdiction  of  any  particular  State  of  the  United  States, 
upon  any  vessel  or  upon  the  lading  or  ship's  company  of  any  vessel 
in  any  open  roadstead,  haven,  basin,  or  bay,  or  in  any  river  where 
the  sea  ebbs  and  flows."  On  land,  if  the  robbery  be  committed  by 
persons  engaged  in  a  piratical  cruise  or  enterprise,  or  being  of 
the  ship's  crew  or  ship's  company  of  any  piratical  ship  or  vessel, 
who  shall  land  from  such  ship  or  vessel,  and  on  shore  commit  such 
.  robbery.  Many  of  the  crimes  thus  defined,  though  included  in  a 
list  at  the  head  of  which  is  ^^  piracy  on  the  high  seas,"  and  classed 
with  it  as  equal  in  guilt  and  deserving  of  equal  punishment,  differ 
from  it  in  the  essential  particular  that  they  are  not  committed  on 
the  high  seas,  but  within  the  territorial  jurisdiction  of  the  Uaited 


CRIMINAL    LAW   CASES*     .  543 

States;  and  being  committed  within  the  territorial  or  personal         ^ 
jariddiction  of  the  United  States,   they  are  thus  offences,   not      ^j^^^ 
against  our  laws  (though  we  have  laws  to  the  same  effect),  but      othxbs. 

against  the  laws  of  the  United  States.    Regard  being  had  to  this       

legislation,  which  must  have  been  in  full  view  of  the  American       ]^' 
Minister  who  negotiated  this  treaty,  it  is  a  remarkable  feature  of  ExtradUhnAet 
the  treaty,  tending  strongly  to  show  that  ^*  within  the  jurisdiction"  ond  treaty^ 
means  within  the  exclusive  jurisdiction,  territorial  or  personal,  of      ^^^'^^* 
the  United  States,  that,  though  '^  piracy"  committed  within  the 
jurisdiction  of  the  United  States,  and  (as  if  to  avoid  all  cavil  as  to 
its  meaning)  <^  robbery"  are  mentioned,  piracy  on  the  high  seas — 

firacy  by  the  law  of  nations — has  been  omitted.  For  these  reasons 
am  of  opinion  that  the  true  reading  of  the  words  ^^  within  the 
jurisdiction,"  is  within  the  exclusive  jurisdiction  of  the  State 
requiring  extradition.  And  as  to  the  second  point,  I  agree  with  my 
Lord,  that  the  facts  tend  rather  to  show  that  the  prisoners  acted 
animojurando,  than  animo  belligerandi^  and  that  would  be  sufficient, 
if  the  meaning  of  the  treaty  were  against  them,  to  justify  their 
oommittaL  And  on  the  points  of  form  I  agree  with  the  rest  of  the 
Court. 

CocKBURN,  C.J. — I  wish  to  add  that  one  of  the  grounds  of 
the  conclusion  to  which  I  came  was,  that  if  we  are  to  construe  the 
statute  as  applying  only  to  cases  of  exclusive  jurisdiction,  this 
consequence  would  follow — that  whenever  an  English  subject  has 
committed  in  Ameiica  a  crime  for  which  he  could  be  tried  there, 
although  he  could  also  be  tried  here,  he  could  not  be  given  up. 
I  do  not  thing  the  Legislature  could  have  contemplated  a  result 
so  mischievous.  However,  as  the  majority  of  the  Court  are  of  an 
opposite  opinion,  the  prisoners  must  be  discharged. 

Rule  absolute. 
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COURT  OF  QUEEN'S  BENCH. 

May  %    1864. 

Ex  PARTE  Pater,  (a) 

(Before  Cockburn,  C.J.,  Blackburn,  Mellor,  and 
Shee,  JJ.) 

Quarter  Semons-^^urisdicHon — Contempt  of  caurt-^Licence  of  counsd. 

A  Court  of  Quarter  Sessions  has  power  to  fine  a  barrister  for  contempt 
of  Courty  even  though  committed  by  him  in  what  he  believes  to  be  the 
legitimate  exercise  of  his  professional  duty. 

But  if  the  Court  of  Quarter  Session  fines  for  contempt  of  Court  vrithout 
any  reasonable  ground^  this  Court  wUl  interfere. 

Counsel  has  a  right  tOj  and  may  with  propriety  complain  of  the  appear- 
ance of  partiality  on  the  part  of  any  of  the  jurymen^  but  to  do  so  in 
violent  and  abusive  language^  or  in  a  violent  manner  and  for  Ae 
purpose  of  insuity  and  in  spite  of  admonition  from  the  Courts  is  a 
contempt. 

RULE  nisi  calling  upon  Justices  for  the  county  of  Middle- 
sex, to  shew  cause  why  a  certiorari  should  not  issue  to 
remove  into  this  Court  all  orders  made  by  them  at  the  General 
Sessions  holden  for  the  said  county  at  the  Clerkenwell  Sessions 
House,  on  the  22nd  of  March,  1864,  concerning  Thomas  Kennedy 
Pater. 

The  affidavit  of  Thomas  Kennedy  Pater  in  support  of  the  role 
stated : — 

1.  That  he  was  engaged  as  counsel  to  defend  Robert  Griffiths  on  an 
indictment  for  larceny  on  the  22nd  of  March  last,  at  the  Acyoumed 
General  Sessions  holden  in  and  for  the  county  of  Middlesex,  at  Clerken- 
well, in  the  Second  Court,  before  Joseph  Payne,  Esq.,  acting  as  Deputy 
Assistant- Judge  of  the  said  Court. 

2.  That  in  the  course  of  the  trial  he  urged  to  the  Court  an 
objection  against  the  course  adopted  by  the  prosecuting  counsel, 
when  he  was  interrupted  by  the  foreman  of  the  jury,  who  said, 
"We  know  what  all  this  is  for,  we  know  the  object  of  such  inter- 
ruptions ;"  and  that  on  another  occasion  during  the  trial  in  the  discharge 
of  his  duty  he  objected  to  the  prosecuting  counsel  examining  his  own 

(a)  Reported  by  Johh  Thompson,  Eaq.,  Barrister-at-Law. 
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witness,  as  if  in  cross-exaraination,  and  contended  that  as  the  witness      ^»  pon» 
had  not  shown  himself  to  be  hostile,  it  was  not  open  to  the  learned       ^^'""' 
counsel  to  cross-examine  his  own  witness  as  if  he  were  hostile ;  and        |g^ 
added  that  to  do  so  was  very  objectionable,  as  very  little  pressure  onlj 
was  sometimes  necessary  to  induce  a  person  to  state  that  which  was  not 
the  truth ;  and  that  immediately  after  he  had  made  this  objection  he  was    ^ 
again  interfered  with  by  the  said  foreman,  who  said  that  '* counsel  had      c^l^ttg 
no  right  to  insinuate  that  the  witness  was  not  speaking  the  truth."     To      ecnm$$l, 
which  he  replied  that  it  would  be  as  well  for  him  ^'  not  to  get  into  colli- 
sion with  him"  (Mr.  Pater). 

3.  That  these  interferences  were  entirely  unchecked  by  the  Court,  and 
were  in  tone  and  character  such  to  lead  him  (Mr.  Pater)  to  believe  that  the 
foreman  had  prejudged  the  case,  and  in  consequence  of  that  belief  he,  in  his 
address  to  the  jury,  made  the  following  observation:  '*!  thank  6od  that 
there  is  more  than  one  juryman  to  determine  whether  the  prisoner  stole 
the  property  with  which  he  is  charged  ;  for  if  there  were  only  one,  and 
that  one  the  foreman,  from  what  has  transpired  to-day  there  is  no  doubt 
what  the  result  would  be." 

4.  That  the  said  Deputy  Assistant-Judge  immediately  said  that  that 
was  a  very  improper  observation  to  make,  and  insisted  upon  its  with- 
drawal, and  upon  his  (Mr.  Pater's)  declining  to  do  so,  he  said  he  should 
take  down  the  observation,  and  consult  the  Assistant-Judge,  W.  H. 
Bodkin,  Esq.,  who  was  sitting  as  judge  in  the  other  court,  as  to  what 
should  be  done,  and  went  to  the  other  court  for  that  purpose,  and  on  his 
return  said  he  had  consulted  the  Assistant-Judge  in  reference  to  this 
matter,  but  it  was  his  opinion  that  at  that  stage  it  would  not  be  fair  to 
interfere,  as  it  might  prejudice  the  case  against  the  prisoner  at  the  bar, 
but  when  it  was  concluded,  they  should  then  consider  what  course  should 
be  taken  as  regarded  himself.  The  said  W.  H.  Bodkin,  Esq.,  sat  and 
acted  as  Assistant-Judge  of  the  said  sessions  in  the  first  court  during 
the  said  sessions,  and  during  the  day  when  the  said  fine  was  imposed. 

5.  That  he  then  resumed  his  address  to  the  jury,  and  at  the  conclu- 
sion of  the  trial,  and  after  the  prisoner  was  convicted  and  sentenced,  the 
said  Assistant-Judge  came  into  the  court  presided  over  by  the  said 
Joseph  Payne,  Esq.,  and  recommended  him  to  treat  the  observation  set 
out  above  as  a  contempt  of  Court,  and  to  inflict  upon  him  a  fine  of  £20  ; 
and  he  was,  a  short  time  afterwards,  fined  £20  by  the  said  J.  Payne,  Esq. 

6.  That  before  the  fine  was  inflicted  he  wished  to  address  the  Court, 
but  the  said  J.  Payne,  Esq.,  declined  to  hear  him,  and  the  fine  was 
imposed  without  an  opportunity  having  been  given  to  him  to  show 
cause  why  the  fine  should  not  be  inflicted. 

7.  That  in  making  the  observations  set  forth  in  paragraphs  2  and  8, 
he  said  that  he  (Mr.  Pater)  acted  bondjide,  and  according  to  the  best  of 
his  judgment  in  discharge  of  the  duty  which  he  owed  to  his  client,  and 
that  he  had  no  thought  of  oflering  any  contempt  to  the  Court. 

The  affidavit  of  Joseph  Payne,  Esq.,  the  Deputy  Assistant- 
Judge,  stated  (among  other  things) : — 

2.  In  the  course  of  the  trial  referred  to  in  the  said  affidavit,  the  said 
T.  K.  Pater  irregularly  told  the  witness  for  the  prosecution  who  was 
under  examination,  that  he  was  not  speaking  the  truth  ;  the  foreman  of 
the  jury  thereupon  said  that  he  thought  the  counsel  had  no  right  to  tell 
the  witness  that  he  was  swearing  falsely.     Whereupon  the  said  T.  K. 
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Pater  immediately,  in  a  loud,  offenBire,  and  insulting  tone  of  manner 
said  to  the  foreman,  '*  You  had  not  better  not  get  into  collision  with  me. 
Sir,"  to  which  the  said  foreman  made  no  reply,  and  the  case  for  the 
prosecution  proceeded  to  its  dose. 

3.  When  the  said  T.  K  Pater  rose  to  address  the  jury  on  the  part  of 
the  prisoner,  he  was  in  a  state  of  great  excitement,  and  he  begein  his 
address  in  the  following  words :  '*  I  thank  God  there  is  more  than  one 
juryman  to  determine  whether  the  prisoner  stole  these  articles,  for 
if  there  was  only  one  and  that  one  the  foreman,  from  what  has  transpired 
to-day,  there  is  no  doubt  what  the  result  would  be."  The  said  T.  EL 
Pater  also  told  the  said  foreman  that  he  ought  to  be  removed  from  the 
box  and  another  put  in  his  place.  The  above  words  were  uttered  by 
the  said  T.  K.  Pater  in  a  loud,  threatening,  insulting  tone  and  manner, 
and  accompanied  with  violent  gestures  ;  and  the  conduct  of  the  said 
T.  E.  Pater  on  the  said  occasion  appeared  to  me  to  be  calculated  to 
provoke  retaliation  on  the  part  of  the  jury,  and  probably  to  lead  to  a 
breach  of  the  peace. 

4.  I  thereupon  stated  to  the  said  T.  £.  Pater  that  I  thought  this  was 
hardly  the  way  to  treat  a  gentleman  who  was  discharging  upon  oath  an 
important  and  compulsory  duty  in  a  court  of  justice,  and  requested  him 
the  said  T.  K.  Pater  to  withdraw  the  expressions  he  had  used,  as  thej 
might  be  taken  to  insinuate  that  the  said  foreman  of  the  jury  would  find 
the  prisoner  guilty  on  account  of  the  previous  collision  with  his  counsel, 
to  which  the  said  T.  K.  Pater  answered  that  he  would  repeat  the  words 
again ;  which  he  did,  in  the  same  loud,  offensive  and  insulting  manner 
as  before,  and  also  added  that  if  I  wished  them  to  be  taken  down,  he 
would  repeat  them  again,  and  would  repeat  them  to  the  end  of  time. 

6.  I  thereupon  wrote  down  the  words  before  mentioned,  and  went  into 
the  adjoining  court  to  consult  the  Assistant-Judge,  and  by  bis  advice  I 
allowed  the  case  to  proceed  to  the  end  without  further  notice,  in  the 
meantime,  of  the  conduct  and  language  of  the  said  T.  K.  Pater. 

6.  After  the  case  was  over,  I  requested  the  attendance  of  the  Assistant- 
Judge  in  my  Court,  and  the  said  T.  K.  Pater  was  thereupon 
requested  by  the  said  Assistant-Judge  to  withdraw  the  expressions  he 
had  so  used  as  aforesaid,  the  said  Assistant-Judge  saying  to  him, 
**  Mr.  Pater,  now  the  case  is  over,  surely  you  must  see  the  impropriety 
of  such  remarks  as  you  made."  But  the  said  T.  E.  Pater  in  the 
presence  of  the  said  Assistant- Judge,  of  myself,  and  several  other  magis- 
trates, again  refused  to  withdraw  or  in  any  way  qualify  the  expressions 
which  he  had  used,  or  to  make  any  apology  for  the  same,  or  for  the 
manner  in  which  he  had  conducted  himself.  Whereupon  the  said  T.  K. 
Pater  was  adjudged  to  have  committed  a  contempt  of  the  said  Court,  and 
for  such  contempt  was  fined  the  sum  of  £20. 

7.  On  the  said  fine  being  imposed,  the  said  T.  K.  Pater  said,  address- 
ing me,  "  This  shall  not  rest  here.  I  shall  bring  the  subject  under  the 
notice  of  Sir  George  Grey,  and  very  probably  your  removal  from  the 
Bench  will  be  the  result." 

8.  I  say  that  the  conduct,  manner,  and  gestures  of  the  said  T.  E.  Pater 
during  the  proceedings  herein  set  forth  were  violent,  offensive  and 
contemptuous,  and  were,  in  my  judgment,  calculated  to  disturb  and 
obstruct  the  due  and  proper  administration  of  justice. 

9.  I  say  that  on  a  trial  before  me  at  a  former  Sessions  of  the  peace  for 
the  county  of  Middlesex  held  a  few  weeks  before,  as  I  finished  my 
sunmiing-up,  the  foreman  of  the  jury  pronounced  a  verdict  of  guilty, 
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without  at  that  moment  conaulting  his  brother  jurors,  whereupon  the     ^  poiru 
said  T.  K.  Pater  said  to  the  said  foreman  in  a  rude  manner,  '^  You  have       ^^'^*^ 
not  done  jour  dutj."    To  this  the  said  foreman  replied  that  they  had        ^^^ 

before  agreed  upon  their  verdict,  but  did  not  think  it  right  to  interrupt        ' 

the  summing-up  of  the  judge,  upon  wluch  the  siiid  T.  K.  Pater  said  to       Qmpi^r 
the  foreman,  *<  You  are  a  wicked  old  man,  and  are  quite  old  enough  to    J?"**""*^ 
know  your  duty  better."   The  whole  of  the  jury  having  expressed  them-      cSarfL 
selves  strongly  in  reprobation  of  the  conduct  of  the  said  T.  K.  Pater,  I 
forbore  on  that  occasion  to  inflict  any  fine  upon  him,  hoping  that  such 
reprobation  would  be  a  sufficient  warning  to  the  said  T.  K.  Pater  for  his 
future  conduct. 

10.  I  deny  that  before  the  said  fine  was  inflicted  I  declined  to  hear 
the  said  T.  K.  Pater,  and  that  the  said  fine  was  imposed  without  an 
opportunity  being  given  to  the  said  T.  K.  Pater  to  shew  cause  why  it 
should  not  be  in^cted. 

BomU,  Q.C.  and  WeUby  now  shewed  cause,  and  having  read 
the  affidavit  of  Mr.  Payne,  said  that  the  question  was  of  great 
importance  to  the  independence  of  the  Bar,  but  still  more  so  to 
the  administration  of  justice.  Happily  in  the  Superior  Courts 
such  occurrences  never  arose.  One  of  the  earliest  and  most  deeply 
implanted  sentiments  in  the  English  mind  and  character  was  one 
of  deep  respect  for  the  sanctity  of  courts  of  justice  ;•  and  certainly 
in  the  Superior  Courts  such  scenes  never  took  place,  and  it  was 
very  seldom  that  there  was  any  occasion  for  the  interposition  of  the 
judges,  and  whenever  such  occasions  did  arise,  the  least  intima- 
tion trom  the  Bench  was  sufficient,  and  was  sure  to  be  at  once 
acquiesced  in.  It  was  due  to  Mr.  Pater  to  notice  that  in  his 
affidavit  he  denied  any  intention  to  offer  any  contempt  to  the 
Court ;  but  when  called  upon  at  the  time  to  explain  or  apologise,  he 
refused  to  do  so. 

CocKBUBK,  C.J. — There  could  be  no  doubt  that  counsel  had  a 
ri^ht  to  appeal  to  the  jury  not  to  be  unduly  influenced  by  the 
opinion  of  any  of  their  number,  and  if  any  of  them  had  expressed 
themselves  strongly  against  his  client  he  had  a  perfect  right  to 
appeal  to  the  rest.  It  not  unfrequently  happen^  that  when  a 
judge  intimated  his  opinion  to  be  adverse  to  one  of  the  parties,  the 
counsel  appealed  to  the  jury  against  that  opinion,  and  reminded 
them  that  they  were  the  judges  of  matters  of  fact;  and  so  long  as 
this  was  said  in  a  becoming  manner,  no  judge  would  take  excep- 
tion to  it.  But  it  is  otherwise  when  the  mode  of  making  the 
observation  was  offensive,  and  if  ambiguous,  and  admitting  of  an 
offensive  interpretation,  it  ought  to  be  explained;  and,  m  this 
instance,  the  other  observation  about  removing  the  foreman  from 
the  jury  box  might  serve  to  illustrate  the  spirit  m  which  the  words 
were  spoken  for  which  the  fine  was  infficted. 

BovilL — A  great  deal  must,  of  course,  depend  on  tone  and 
manner,  as  to  which  only  those  who  were  present  could  judge; 
and  it  was  for  the  Court,  who  adjudged  the  contempt,  alone  to 
determine  whether  what  was  said  amounted  to  contempt.  For  this 
he  cited  Beg.  v.  Damson  (4  B.  &  Aid.  329)  where  the  Lord  Chief 
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Em  paru  Justice  had  fined  a  party  defending  himself  on  a  charge  of  libel 
^^^  for  observations  deemed  offensive  and  amounting  to  a  contempt. 
1864.        It  was  true  that  was  the  case  of  a  Superior  Court ;  but  in  tnis 

respect  the  Court  of  Quarter  Sessions  was  in  the  same  position, 

j^ljy^  that  it  could  fine  for  a  contempt  of  Court ;  and  what  was  a  contempt 
Comtmpt  4^  it  was  for  that  Court  itself  to  determine,  subject,  no  doubt,  in  some 
Cww<^  degree,  to  the  supervision  of  this  Court  to  see  if  there  were 
any  grounds  for  it,  but  not  by  way  of  appeal.  It  must  be 
admitted  that  Mr.  Pater  was  fined  for  no  other  words  than  these : 
"  I  thank  God  there  are  twelve  jurymen,  for  if  it  rested  only  with 
the  foreman  there  would  be  no  doubt  of  the  result.''  But  then 
the  meaning  of  the  words  it  was  for  the  Court  to  decide.  Impor- 
tant us  were  the  privileges  of  the  Bar,  the  administration  of  justice 
and  the  protection  of  those  engaged  in  it  were  still  more  important. 
Barristers  had  often  been  termed  by  great  judges  ^'  ministers  of 
justice,"  and  they  owed  a  dutv,  not  merely  to  their  clients,  but  to 
the  Court,  and  this  doctrine  had  been  acted  upon  in  many  ways. 
And  if  a  barrister  unfortunately  so  forgot  himsel£  as  to  use  words 
in  a  tone  and  manner  which  produced  on  the  mind  of  the  presiding 
judge  the  impression  that  a  contempt  of  Court  had  been  committed, 
it  was  within  the  province  of  the  Court  (if  a  court  of  record)  to  fine 
him  for  that  contempt,  after  due  opportunity  afforded  him  for 
explanation  or  apology :  (JEx  parte  FernandeZs  IOC.  B.,  N.S.,  3 ; 
Sheriff  of  Middkiex^t  case,  11  A.  &  E.  273). 

Denman,  M^Mahon  and  Kenealy,  in  support  of  the  rule. — It  was 
very  important  to  bear  in  mind  that  the  first  occasion  of  offence 
had  not  been  given  by  Mr.  Pater — ^no,  nor  even  the  second ;  for 
first,  the  jury  had  most  improperly  interrupted  him,  and  then  the 
judge  had  altogether  omitted  to  check  or  control  them. 

Mbllob,  J. — Certainly  the  observations  of  the  juror  were  most 
improper  and  impertinent. 

Denmam — The  jury  had  no  business  to  interfere  with  connseL 
That  was  the  province  of  the  presiding  judge. 

COCKBURN,  C.J. — Sometimes  the  observations  of  jurors  are 
useful,  but  then  they  ought  to  be  addressed  to  the  judge. 

Dermunu — Just  so;  and  surely,  after  the  judge  had  countenanced 
in  this  case  this  most  improper  interference  of  a  juror,  it  was  most 
unjustifiable  to  fine  counsel  merely  for  remonstrating  against  it. 

CoCKBUBN,  C.J. — Much  may  depend  upon  tone  and  manner. 

Denman. — But  no  tone  or  manner  can  extend  or  enlarge  the 
import  of  words  beyond  the  sense  and  meaning  of  which  they  are 
naturally  capable. 

CoOKBUBK,  C.  J. — The  Court  was  bound  to  protect  the  jury. 

Denmaru — Most  certainly,  but  not  from  what  is  admitted  to  be 
a  just  remonstrance ;  for  if  the  interruptions  of  the  jurors  were  im- 
proper, and  the  judge  did  not  check  them,  counsel  had  a  right  to 
remonstrate.  The  arbitrary  judges  who,  in  the  times  of  the 
Stuarts,  fined  jurors  or  witnesses,  tried  to  eke  out  the  alleged 
offences  by  such  epithets  as  "  loud,"  "  offensive,"  or  ^*  insulting." 
But  they  were  vague  and  unmeaning  phrases.    '^  Loud !"    Why, 
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jadges  sometimee  were  so.      <* Offensive!"      Why,  most  people     ^p*«^ 
found  remonstrances  offensive  when  they  were  in  mult.     **  Insult*-  "*' 

ing  r     That  was  to  be  judged  of  by  the  words  used.     And  the        IS64. 
words  used  here  had  no  such  meaning,  and  were  not  reasonably  or      r~T 
fairly  capable  of  it     To  allow  a  hamster  to  be  fined  for  contempt    i^!^^ 
for  words  admitted  to  be  in  themselves  unexceptionable,  merely    c<mimpi  &f 
because  the  judge  chose  to  fancy  them  uttered  with  an  offensive     ^<^Ay 
meaning,  would  be  a  most  dangerous  precedent     Why  our  ablest 
and  most  illustrious  advocates  would  have  been  liable  to  be  fined 
either  in  our  own  times  or  times  gone  by,  over  and  over  again  for 
similar  cause.   Had  their  lordships  forgotten  the  instance,  cited  by 
Lord  Campbell,  from  the  celebrated  case  of  The  Dean  of  iSt  Asaph, 
in  which  Mr.  Erskine  was  counsel?    The  jury  had  returned  a 
verdict,  *^  Guilty  of  publishing  only,"  upon  which  BuUer,  J.  said : 

You  say  he  is  guilty  of  publishing  the  pamphlet,  and  that  the  meaning 
of  the  inuendoes  is  as  stated  in  the  indictment  ? 

Juror. — ^Certainly. 

Erskine. — ^Is  the  word  "  only**  to  stand  part  of  the  verdict  ? 

Juror. — Certainly.' 

Erskine, — Then  I  insist  it  shall  be  recorded. 

BuLLEB,  J. — Then  the  verdict  must  be  misunderstood.  Let  me  under- 
stand the  jury. 

Erskine. — ^The  jury  do  understand  their  verdict. 

BuLLEB,  J. — Sir,  I  will  not  be  interrupted. 

Erskine. — I  stand  here  as  an  advocate  for  a  brother  citizen,  and  I 
desire  that  the  word  *'  only"  may  be  recorded. 

BuLLER,  J. — Sit  down,  sir;  remember  your  duty,  or  I  shall  be  obliged 
to  proceed  in  another  manner. 

Erskine. — Your  Lordship  may  proceed  in  what  manner  you  think  fit. 
I  know  my  duty  as  well  as  your  Lordship  knows  yours.  I  shall  not 
alter  my  conduct. 

Commenting  upon  tl.is,  Lord  Campbell  proceeds  to  observe: 

The  learned  judge  took  no  notice  of  this  reply,  and,  quaihiig  under 
the  rebuke  of  his  pupil,  did  not  repeat  the  menace  of  commitment. 
This  noble  stand  for  the  independence  of  the  Bar  would  of  itself 
have  entitled  Erskine  to  the  statue  which  the  profession  affectionately 
erected  to  his  memory  in  Lincoln's  Inn  Hall.  We  are  to  admire  the 
decency  and  propriety  of  his  demeanour  during  the  struggle,  no  less 
than  its  spirit,  and  the  felicitous  precision  with  which  he  noted  out 
the  requisite  and  justifiable  portion  of  defiance.  The  example  has  had 
a  salutary  cifect  in  illustrating  and  establishing  the  relative  duties  of 
judge  and  advocate  in  England. 

Here  it  was  obvious  the  juror  was  in  the  wrong,  and  Mr.  Payne, 
the  judge,  was  in  the  wronp^  for  not  checking  him,  and  so  Mr. 
Pater  was  in  the  right.  Nor  were  there  wanting  similar  instances 
in  0!ir  own  times,  and  even  among  some  of  those  who  were  now  on 
the  bench.  The  Lord  Chief  Justice,  when  at  the  bar,  had  not 
shrunk  from  warmly  remonstrating  with  a  judge  for  some  observa- 
tion which  showed  a  disposition  to  prejudge  the  case ;  and  two  or 
three  years  ago  Mr.  Serjeant  Sbee,  now  on  the  bench,  took  a 
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Ex  paru     gioular  oourse  in  a  caae  in  which  a  juror  showed  a  strong  feeling 

^"^      against  his   client,   and   the   learned  judge  who  presided  fully 

1864.       approved  that  course.     In  the  present  instance  the  judge  silently 

'— ^      sanctioned  the  improper  conduct  of  the  juror,  and  then,  when  the 

sZrionT—    counsel  remonstrated,  fined  him  for  contempt.     Such  a  precedent 

Contempt  of  would  be  most  dangerous,  and  would  afibrd  to  arbitrary  Judges  and 

^^11^     Courts  of  Quarter  Sessions  all  over  the  country  a  verv  easy  method 

"^""^      of  silencing  a  spirited  counsel :  {Burdett  v.  Abbott,  4  B.  &  Aid.  218 ; 

Rex  V.  Clement,  14  East,  1> 

CocKBUBN,  C.  J. — I  am  of  opinion  that  this  rule  must  be  dia- 
charped.  There  can  be  no  doubt  that  the  Court  of  Quarter 
Sessions,  being  a  court  of  record,  has  attached  to  its  jurisdiction, 
and  inherent  in  it,  a  power  to  punish  for  contempt.  I  agree  that 
the  Court  of  Quarter  Sessions  is,  although  a  court  of  record,  a 
court  of  inferior  jurisdiction,  and  that  this  Court  has  authority  to 
intervene  to  restrain  any  usurpation  of  jurisdiction,  and  that  if  the 
Court  of  Quarter  Sessions  having  power  to  commit  or  fine  for 
contempt,  treats  that  as  a  contempt  which  there  is  no  reason- 
able ground  for  so  treating,  this  Court  may  interfere  to  protect 
the  partv  against  whom  the  power  has  been  improperly  exercised. 
That  being  so,  the  question  is  whether  in  this  case  the  jurisdiction 
has  been  exercised  without  anything  to  ground  or  warrant  such 
an  exercise  of  it  It  is  plain  that  we  must  not  take  upon  ourselves 
the  power  or  the  functions  of  a  court  of  appeal  in  matters  of  this 
kind  from  the  decision  of  the  Court  of  Quarter  Sessions,  and  that 
all  we  can  do  is  to  see  whether  the  Court  had  jurisdiction  in  the 
matter  compluned  of.  That  doctrine  is  laid  down  by  Lord 
Denman  in  the  case  of  Carus  fFtlsan,  in  which  a  habeas  corpus  was 
issued  to  Jersey  in  consequence  of  Mr.  Caruf>  Wilson  having  been 
committed  for  a  contempt  of  the  Royal  Court  in  that  island.  That 
being  a  colonial  court,  and  Mr.  Wilson  being  in  custody  under  a  sen- 
tence of  the  court,  this  Court  had  authority  to  issue  a  habeas  corpus, 
and  the  question  was  whether  Mr.  Wilson  had  or  had  not  committed 
a  contempt.  Lord  Denman  (7  Q.  B.  1014)  said :  *^  I  profess  to  decide 
this  upon  what  I  find  as  the  practice  of  the  Royal  Court  We 
gave  full  credit  to  that  Court  for  knowing  and  administering  their 
own  law.  We  find  the  party  sent  to  prison  in  consequence  of  a 
supposed  contravention  of  the  law,  by  which  those  who  show  want 
of  respect  to  the  bailifi^  are  to  be  sent  to  prison  until  they  have  asked 
pardon  and  have  paid  the  fine  imposed.  Had  anything  positively 
absurd  or  unjust  appeared,  we  might  have  acted  as  repeatedly  has 
been  done  in  cases  where  we  have  seen  that  the  colonial  courts 
have  pronounced  judgment  against  a  party  who  has  had  no 
opportunity  of  making  his  defence.  But  here  it  appears  a  con- 
tempt was  supposed  to  have  been  committed.  That  is  a  case 
in  which  it  becomes  the  unfortunate  duty  of  a  Court  to  act  as  both 
party  and  judge,  and  to  decide  whether  it  has  been  treated  with 
contempt.  We  cannot  decide  upon  the  face  of  this  return  that 
they  have  come  to  a  wrong  conclusion.  A  Court  may  be  insulted 
by  the  most  innocent  words  uttered  in  a  peculiar  manner  and 
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tone.  The  words  here  might  or  might  not  have  been  contemptuous^     ^  jm"^ 
according  to  the  manner  in  which  they  were  spoken,  and  that  is      ^^"^^ 
what  we  must  look  to.    If  the  words  were  contemptuously  spoken^       issi. 

that  was  an  ample  question  for  the  decision  of  the  Royal  Court»       

with  which  no  other  Court  can  meddle.    Every  court  in  such  a    i^!^^^ 
case  as  that  forms  its  own  judgment     We  must  always  feel  most    Cotumnpi  ^ 
unwilling  to  interfere  in  this  way ;  indeed,  the  practice  has  been      ^^J*|t^ 
almost  discontinued  for  a  century,  and  there  is  no  jud^e  who  would      <'<>*''*^ 
not  be  extremely  grieved  at  finding  himself  compelled  to  exert  the 
power.    As  to  the  question  whether  it  su£5ciently  appears  for 
what  pardon  is  to  be  asked^  I  agree  that  it  is  shewn  to  be  for 
want  of  respect.    The  Court  had  adjudged  the  fact  of  want  of 
respect,  and  had  a  right  to  order  reparation ;  having  called  for 
it,  the  law  left  them  no  choice  as  to  the  mode  in  which  they 
were  to  enforce  their  demand."    There  Lord  Denman  took  the 
same  view  which  I  have  entertuned  throughouty  that  this  Court 
can  only  look  to  see  that  there  is  evidence  upon  which  the  inferior 
court  could  reasonably  come  to  the  conclusion  that  a  contempt  has 
been  committed,  and  that  this  Court  cannot  tr^  the  effect  of  the 
evidence  one  way  or  the  other.     I  protest  agamst  the  exercise  of 
any  appellate  jurisdiction  in  the  matter.     If  there  was  nothing 
that  could  be  fairly  construed  to  be  a  contempt,  we  ought  to  protect 
a  party  from  being  improperly  punished  for  contempt,  but  we  are 
not  to  decide  as  a  jury  upon  the  evidence  whether  the  Court  was 
right  or  wrong  in  coming  to  a  conclusion  upon  the  conflict  of  facts. 
In  this  case,  it  appears  that  Mr.  Pater  was  fined  for  words  uttered 
by  him;  the  words  in  themselves  are  words  which  any  counsel  might 
have  uttered  in  the  honest  discharge  of  his  duty,  and  though  they 
might  have  been  harsh  and  unpleasant  and  offensive  to  the  juryman 
to  whom  they  applied,  and  who  was  affected  by  them,  that  would 
be  within  the  right  and  privilege  of  counsel,  and  ought  not  to  be 
construed  into  a  contempt.     But  although  they  were  used  in  the 
course  of  his  address  to  the  jury,  if  they  were  not  used  for  the 
purpose  of  inducing  the  juryman  to  come  to  a  conclusion  favour- 
able to  the  interests  of  his  cUent,  but  for  the  purpose  of  wantonly, 
and   unnecessarily  and  unjustifiably,   insulting   him,  then  they 
are  an  abuse  of  the  privilege  of  counsel,  and  the  Court  might 
properly  treat  them  as  a  contempt,  and  punish  in  such  a  way 
as  contempt  can  be  punished.    Mr.  Pater  denies  on  oath  that 
he  did   use  these  words  as  a  contempt  of  Court,  and  1  think 
that  we  should  rive  the  most  unbounded  credit  to  what  he  states ; 
but  unfortunately  Mr.  Pater  at  the  time  allowed  his  temper  to  get 
the  better  of  his  juc^gment,  and  did  not  do  what  I  am  quite  sure 
he  would  have  done  on  reflection,  when  he  found  that  the  judge 
put  an  unfavourable  construction  on  his  language,  and  what  no 
gentleman  ought  to  be  ashamed  of  doing  if  he  has  used  language 
ambiguous  and  capable  of  being  interpreted  as  contemptuous  and 
insulting — at  once  emlain  his  meaning.     Instead  of  doin^  that,  he 
Dersisted  in  the  words,  and,  I  think,  with  the  construction  which 
Mr.  Payne  put  on  them.     Having  done  so,  he  must  take  the 
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?  TBI?  consequence  of  his  want  of  discretion  and  good  taste.  There  had 
j1^  been  an  altercation  of  an  unpleasant  character  between  Mr.  Pater 
1864.  and  the  foreman  of  the  jury^  and  I  regret  that  the  foreman  of  the 
Z^^^  jwry  was  allowed  to  make  the  observations  which  lie  did  withont  the 
8u8ior»^  interposition  of  the  Court.  It  would  have  been  much  more  condu- 
Contempt  of  cive  to  the  upholding  of  the  dignity  of  the  Court  if  the  learned 
^JJJ^  judge  had  told  the  juryman  that  if  he  had  any  observations  to  make 
the  nroper  way  was  to  make  them  to  himself,  and  not  to  get  into 
an  altercation  with  counsel.  Mr.  Pater  had  so  far  forgotten  him- 
self as  to  say  to  the  juryman  first,  "  You  had  better  not  get  into 
collision  with  me,"  which  must  be  construed  into  a  sort  of  threat 
that  he  would  be  roughly  and  unpleasantly  handled  if  he  did ;  and 
then  he  told  him  that  he  ought  to  be  removed  from  the  jury-box 
and  another  man  put  in  his  place.  These  offensive  observations 
might  be  well  taken  as  giving  a  meaning  and  sense  to  the  words 
afterwards  used  which  otherwise  they  would  not  be  capable  of,  and 
I  think  that  in  justice  to  Mr.  Pater  I  ought  to  say*  that  if  he 
believed  they  had  not  that  meaning  he  wo^d  not  have  taken  the 
course  he  did.  When  again  Mr.  Pater  addressed  the  jury  on  the 
part  of  the  prisoner,  he  made  use  of  the  words  upon  which  the 
Court  proceeds  to  fine  him  for  contempt.  Certainly  these  words 
are  capable  of  a  twofold  construction.  They  might  have  been 
intended  as  an  appeal  from  the  foregone  conclusion  of  the  one 
juryman  to  the  rest  of  the  jurymen  sitting  in  the  box,  or  they 
may  be  taken  in  the  sense  in  which  Mr.  Payne  considered  them 
to  be  used.  Now,  Mr.  Payne  did  not  proceed  at  once  to  inflict 
the  fine  as  for  contempt  of  Court,  or  for  the  insult  to  the  juryman, 
bat  he  says  to  Mr.  Pater,  "You  really  should  not  use  thatlangui^ 
to  a  gentleman  discharging  an  important  duty,  because  it  implies 
that  you  mean  to  say  that,  in  spite  of  the  evidence,  he  will  convict 
your  client,  simply  because  he  has  had  a  conflict  and  a  dispute 
with  you."  If  Mr.  Pater's  temper  had  not  got  the  better  of  him, 
I  should  think  that  he  would  have  said  directly,  '^  That  is  not  the 
sense  in  which  I  meant  those  words,"  and  that  he  would  have  said 
to  the  jury,  ^^  This  gentleman  seems  to  have  taken  a  strong  view 
of  the  case,  and  I  appeal  to  the  rest  of  the  jury  not  to  be  led  away 
or  influenced  by  him."  That  would  have  deprived  the  wocds  of 
their  offensive  character ;  but  instead  of  that,  although  Mr.  Pater 
had  heard  the  construction  put  upon  the  words,  he  not  only  did 
not  retract,  but  said  that  he  would  repeat  them  until  the  end  of 
time.  Having  used  language  capable  of  a  twofold  construction,  and 
having  been  addressed,  "  Your  language  may  mean  an  insult,  do 
you  mean  it  that  sense  ?"  and  having  giving  no  explanation,  but 
persevering  in  the  words,  and  saying  *'  I  will  persevere  in  the 
words  as  much  as  I  please,"  the  fair  and  reasonable  inference  any 
one  would  draw  from  that  is,  that  Mr.  Pater  intended  to  persevere 
in  that  which  he  had  stated.  Then,  having  had  time  to  cool  and 
get  rid  of  the  heat  of  the  moment,  the  Assistant-Judge,  Mr. 
Bodkin,  comes  in,  and  Mr.  Pater  is  again  asked  to  vrithdraw  the 
language  or  qualify  it ;  yet  not  a  single  word  is  said  by  way  of  inti- 
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matioD  that  he  had  no  intention  o(  insulting  the  juryman,  but  he     ^  p^^ 
perseveres  in  that  language  after  the  construction  put  on  it  as  being        ^^^ 
offensive.  A  man  called  on  to  apologise  where  no  apology  isrequired,        i864. 
is  justified  in  saying,  "  I  refuse,  because  1  have  nothing  to  apologise        -—• 
for;''  but  here  the  language  is  capable  of  a  twofold  construction,  and     i^^^ 
as  Mr.  Pater  persevered  in  it  without  saying  that  he  did  not  mean  it    Cwumpt  </ 
in  an  offensive  sense,  I  cannot  help  thinking  that  he  used  it  for  an      ^^^^^ 
offensive  purpose.  It  comes  to  this,  can  we  under  the  circumstances      ^^^ 
say  that  tne  presiding  judge,  Mr.  Payne,  with  the  assistance  of  Mr. 
Bodkin,  came  to  a  conclusion  so  unreasonable  and  so  utterly  wrong 
that  we  are  bound  to  say  that  the  Court  of  Quarter  Sessions  had 
no  jurisdiction  to  fine  Mr.  Pater  for  contempt?    I  cannot  come  to 
that  conclusion.     I  regret  this  unfortunate  result.     No  man  has  a 
higher  sense  of  the  importance  of  the  rights  and  privileges  of 
counsel  in'discharge  of  their  arduous  and  important  duties,  and 
I  should  regret  if  they  had  not  that  privilege,  not  for  their  sake 
only,  but  for  the  sake  of  the  whole  community ;  but  on  the  other 
hand,  we  are  bound  to  protect  jurvmen  who  cannot  protect  them- 
selves, and  who  have  no  means  of  fining  for  contempt,  or  taking 
any  other  course  for  resisting  indignity  and  insult  if  offered  to 
them.     We  must  look  to  both  sides,  and  if  we  see  that  there  were 
fair  and  reasonable  grounds  for  saying  that  insult  was  offered  to 
the  jury,  while  we  ought  to  uphold  the  privileges  of  counsel,  we 
ought  not  to  say  that  that  does  not  amount  to  such  a  contempt 
as  the  Court  is  empowered  to  inflict  punishment  for.     I  regret 
I  am  bound  to  come  to  this  conclusion,  but  under  the  circum- 
stances we  should  not  be  justified  in  interfering  with  the  decision 
of  the  Court  of  Quarter  Sessions. 

Blackburn,  J. — lam  of  the  same  opinion.  It  is  very  important 
to  bear  in  mind  the  distinction  my  Lora  has  pointed  out  between 
our  being  a  court  of  appeal,  and  a  court  of  supervision  over  inferior 
tribunals.  This  Court  has  the  power  of  keeping  all  inferior 
tribunals  within  their  jurisdiction.  But  if  the  inferior  court  has 
reasonable  evidence  on  which  that  court  could  draw  the  conclusion 
that  facts  existed  which  gave  them  jurisdiction,  and  they  have 
drawn  that  conclusion  upon  reasonable  grounds,  we  cannot  weigh 
whether  there  was  other  evidence  that  might  tend  to  an  opposite 
conclusion.  And  if  we  do  not  draw  the  same  inference  as  the 
inferior  court,  all  we  can  say  is  that  the  court  had  reasonable 
grounds  for  drawing  the  inference,  and  that  would  support  the 
judgment.  Looking  at  ''  contempt"  in  the  sense  in  which  Lord 
JDenman  uses  it,  and  which  is  rather  a  happy  one,  I  agree  that  you 
are  to  judge  of  contempt  by  gesture  ana  tone.  I  also  agree  that 
we  are  to  see  whether  the  Court  of  Quarter  Sessions  had  the 
power  which  it  has  exercised.  Now  a  Court  of  Quarter 
Sessions  is  a  court  of  record,  and  it  has,  as  incident  to  it,  like  every 
other  court  of  record,  necessary  power  to  prevent  that,  which  done 
in  the  face  of  the  court,  leads  to  the  obstruction  of  the  administration 
of  justice,  and  it  must  have  power  to  treat  such  an  obstruction  as 
a  contempt.     If  what  is  so  done  be  not  warranted  by  law,  or  it  be 
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^TEiT*     *^  unwarrantable  interference  with  the  proceedin^^  although  it 

11!^'       may  be  by  counsel,  still  if  it  be  an  unwarrantable  obstruction  that 

1864.       would  be  a  contempt.     I  do  not  doubt  that  if  counsel  under  colour 

^1^^      of  addressing  the  Court,  takes  the  opportunity  of  obstructing  the 

i9«MUMw—     course  of  justice  by  insulting  a  juryman  or  the  Court,  that 

Contempt  of    would  bc  a  coutcmpt  of  the  Court,  and  would  justify  the  imposi- 

^^^      tion  of  a  fine  and  committal  if  necessary.      Then  in  this  case 

*'*^*         was  that  so  ?    Considering  how  wide  and  extensive  the  privilege 

of  counsel  is,  and    that  for  the   public    interest,  nevertheless 

there  is  tolerable  strong  ground  for  saying  that  the  language  used^ 

although  it  would  certainly  be  within  the   privilege  of  counsel, 

if  used  in  the  defence  of  his  client,  was  not  so  used,  out  was  really 

used  by  way  of  insult  to  the  juryman  in  revenge  for  a  previous 

remark.     It  is  not  for  me  to  say  whether  I  draw  that  condunon. 

I  wish  not  to  be  understood  as  expressing  my  own  opinion ;  but  as 

Mr.  Payne  under  the  circumstances  drew  the  conclusion  that  it 

was  used  in  that  way,  we  are  now  to  see  whether  he  drew  that 

conclusion  without  any  reasonable  ground  for  it.     I  do  not  wish 

to  repeat  the  grounds  stated  bv  my  Lord,  and  I  quite  concur  that 

Mr.  rayne,  as  the  Judge  of  the  Court  of  Quarter  Sessions,  had 

reasonable  grounds  on  which  he  might  draw  the  conclusion  that 

Mr.  Pater,  as  counsel  for  the  prisoner,  was  not  acting  as  such  at 

the  time,  but  was  obstructing  the  due  course  of  the  business  of  the 

court,  by  insulting  the  juryman  in  revenge  for  a  previous  squabble. 

We  do  not  inquire  who  was  in  the  right  or  who  was  in  the  wrong. 

Mellob,  J.  and  Shee,  J.  concurred  in  the  judgment. 

Ride  discharged. 
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WESTERN  CIRCUIT. 

Devon  Suhm£b  Assizes,  1864 
Exeter,  July  23. 
(Before  Mr.  Justice  Byles.) 
Reg.  v.  Hutchinson,  (a) 

Manslaughter  by  negligence — Liability  of  officers  of  the  army, 

A  gun  discharged  in  the  ordinary  and  regular  course  of  ball  practice 
by  an  artilleryman  in  a  garrison  town,  missed  the  mark,  and  hilled  a 
man  who  was  lawfully  passing  near  the  spot  in  a  boat,  the  place  being 
a  public  one  and  open  to  all  Her  Majest-ifs  subjects.  The  artilleryman 
who  fired  the  gun  was  acting  under  the  command  of  a  superior 
officer,  who  was  acting  in  obedience  to  the  general  orders  of  the  major ^ 
general : 

Held,  that  the  major-general  was  not  guilty  of  manslaughter. 

The  liabilities  of  officers  and  soldiers  for  the  consequences  of  acts  done 
in  obedience  to  their  orders  consider^. 

THE  defendant^  Major-General  Hutchinson,  was  found,  by  the 
coroner's  inquisition,  guilty  of  manslaughter,  in  having  caused 
the  death  of  a  boatman  under  the  following  circumstances : — 

The  defendant  was  commandant  of  the  forces  at  the  garrison  in 
Plymouth.  A  target  was  placed  in  the  Sound,  under  the  general 
directions  of  the  Horse  Guards,  and  the  artillerymen  were  accus- 
tomed to  practice  by  firing  at  it  with  ball.  On  the  2nd  of  July, 
1864,  whue  such  practice  was  proceeding,  a  ball  missed  the  target, 
and  striking  the  waves,  ricochetted,  and  hit  a  boatman  who  was 
taking  a  boat  across  the  Sound,  in  the  lawful  and  proper  exercise 
of  his  vocation,  and  in  a  place  where  he  might  lawfully  be. 

Lopes  appeared  for  the  prosecution. 

E,  W.  Cox  for  the  defendant. 

The  grand  jury  having  thrown  out  the  bill,  the  jury  were 
charged  on  the  coroner's  inquisition. 

(a)  Ileported  by  E.  W.  Cox,  Eiq.,  Barrbter-at-lAw. 
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Hkg-  Lopes  said  that  having  read  the  remarkB  made  by  his  Lordship 

Hutchinson.  *^  *^®  grand  jury,  and  entirely  agreeing  with  the  views  of  the 

law  applicable  to  it  which  had  been  there  so  ably  laid  down,  and 

1864.       considering  also  that  the  bill  of  indictment  which  had  been  pre- 

Mantiaughter  ^rred  had  been  thrown  out  by  the  grand  jury,  he  should  offer  no 

—  Liability  o/evidcnce;  but   he  trusted  that  the  authorities  would  take  some 

officers  of  the  means  to  protect  the  public  against  the  danger  of  the  ball  practice, 

**^^'       which  had  been  often  complained  of  in  vain,  and  of  which  their 

worst  predictions  had  been  verified. 

Byles,  J.,  said  that  the  counsel  for  the  prosecution  had  adopted 
a  verv  proper  course ;  indeed,  in  no  case  could  he  permit  a  trial 
to  take  place  on  the  coroner's  inquisition,  where  the  grand  jury 
had  thrown  out  a  bill  for  the  same  offence,  for  to  do  so  would  be 
to  constitute  the  petty  jury  a  court  of  appeal  against  the  grand 
jury.  He  would  not  now  repeat  the  remarks  he  had  made  when 
addressing  the  grand  jury,  and  they  would  merely  say  that  the 
prisoner  was  Not  gttilty. 

The  following  were  the  comments  addressed  to  the  grand  jury, 
and  referred  to  in  the  remarks  to  the  petty  jury,  and  which  con- 
tain so  excellent  and  useful  a  summary  of  the  law  bearing  upon 
this  case  that  we  place  it  upon  record : — 

Byles,  J. — There  was  one  case  of  an  unusual  kind,  and  no 
doubt  it  would  require  their  full  and  attentive  consideration.  He 
could  only  collect  the  facts  from  the  depositions  taken  before  the 
coroner,  which  were  extremely  long  and  very  vague,  so  that  he 
hardly  knew  in  what  shape  the  charge  would  be  presented  to 
them.  All  he  could  do  would  be  to  call  their  attention  to  an 
outline  of  the  facts,  and  to  remind  them  of  the  law  which  governed 
the  imputed  offence,  and  the  evidence  given  in  support  of  it  The 
defendant  was  a  gentleman  of  high  rank,  a  general  in  Her 
Majesty's  army  ;  he  had  the  command  of  the  forces  in  the  western 
district ;  and  it  appeared  that  on  the  2nd  of  July  firing  practice 
took  place  from  the  battery  over  Plymouth  Sound.  One  of  the 
balls — whether  it  turned  to  the  right  or  the  left  he  could  not  tell 
— passed  through  the  bottom  of  a  Doat,  unfortunately  striking  the 
deceased,  breaking  both  his  legs  and  his  spine,  and  the  unhappy 
man,  who  was  only  nineteen  years  of  age,  died  in  a  short  time 
afterwards.  Some  persons,  who  were  happily  at  hand,  saved  the 
other  persons  who  were  in  the  boat.  The  defendant  had  the 
general  superintendence  and  control,  and  it  was  alleged  that  lie 
was  responsible  for  the  act.  He  begged  to  remind  them  that 
manslaughter  was  when  one  man  was  killed  by  the  culpable 
negligence  of  another.  A  slight  act  of  negligence  was  not 
sufficient — all  men  and  women  were  negligent  at  some  time ;  it 
would  depend  upon  the  degree  of  negligence.  A  slight  deviation 
from  proper  care  and  skill  was  not  sufiicient ;  it  must  be  cul|)abie 
negligence.  By  way  of  illustration,  suppose  a  man  were  to  fire  a 
gun  in  a  field  where  he  saw  no  one,  and  as  he  fired  another  man 
suddenly  raised  his  bead  from  a  ditch ;  he  could  not  say  that  that 
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man  would  be  guilty  of  manslaughter :  it  would  be  held  not  to  be        ^*^' 
culpable  negligence.     But,  supposing  a  man  were  to  fire  down  hutckxnwk. 

the  High-street  of  Exeter  because  he  saw  no  one,  and  some  one        

was  suddenly  to  appear  and  be  was  killed,  that  would  be  culpable  i^^- 
negligence  in  the  man  who  fired  the  gun.  There  was  one  ob-  jfamiaMJUer 
servation  he  must  make.  It  would  seem,  and  he  thought  the  ~  LiabiUty  of 
result  showed  it,  that  the  boat  was  within  the  range  of  fire ;  but  ^^t*^*  'if  ^ 
that  was  no  defence.  If  the  unfortunate  man  had  not  been  killed  /^"^* 
and  had  brought  an  action  for  damages,  or  if  his  wife  and  family 
under  Lord  Campbell's  Act  had  brought  an  action,  if  he  had 
in  any  degree  contributed  to  the  result  he  could  not  maintain  an 
action.  But  in  a  criminal  case  it  was  different.  The  Queen  was 
the  prosecutor,  and  could  be  guilty  of  no  n^ligence ;  and  if  both 
the  parties  were  negligent,  the  survivor  was  guilty,  and  therefore 
it  was  no  defence  that  the  boat  was  within  the  danger.  He  could 
only  speculate  upon  the  negligence  imputed  in  this  case.  First, 
he  did  not  know  that  it  would  be  said  that  it  was  an  improper 
place,  whether  to  fire  from,  or  to  fire  over.  The  gun  was  fired 
from  one  of  the  batteries  kept  on  purpose  for  practice.  It  was 
said  that  this  battery  was  too  low,  but  that  was  not  the  point  of 
defence.  Therefore,  subject  to  their  better  judgment,  nothing 
could  be  imputed  to  the  defendant  as  to  the  place  whence  the  gun 
was  fired.  Then  as  to  the  place  over  which  it  was  fired.  Had  the 
defendant  the  selection  of  it  r  Then,  in  using  the  place,  although  an 
improper  one,  was  he  obeying  military  orders  ?  If  so,  he  would  not 
be  guilty.  But,  supposing  it  was  a  place  in  some  degree  improper, 
in  some  degree  dangerous,  and  he  had  selected  it,  still  it  did  not 
follow  that  he  would  be  guilty.  Common  danger  did  not  make 
the  place  improper.  He  was  a  man  performing  a  most  important 
duty.  Supposing,  therefore,  that  the  defendant  had  been  per- 
sonally engaged  in  this  firing,  if  he  thought  that  the  place  from 
which  the  gun  was  fired  was  not  improper,  and  that  the  place  to 
which  the  firing  was  directed  was  not  improper,  assisted  by 
additional  precautions  which  might  be  used,  he  would  not  be 
responsible,  because  he  was  acting  under  the  direction  of  superior 
autnority.  It  seemed  that  complaints  had  been  made  by  a  great 
many  persons  residing  in  Plymouth  and  Devonport,  and  he  must 
be^  their  attention  to  the  orders  the  defendant  nad  given.  The 
major-general  would  impress  upon  the  officers  in  command  to  see 
with  the  utmost  diligence  that  the  range  was  free  before  the  firing. 
Then,  there  was  a  second  order.  The  major-general  strictly 
impresses  upon  the  officers  the  necesmty  of  seeing  that  all  was 
free,  as  he  should  hold  them  personallv  responsible.  He  had 
hitherto  presumed  that  the  defendant  had  personally  to  do  with  the 
firing ;  and  if  he  had,  he  would  not  be  guilty  of  manslaughter. 
But  the  next  question  was,  did  he  personally  superintend  the 
firing,  or  did  he  not  ?  They  would  see  whether  he  did  or  not. 
Was  he  guilty  of  a  breach  of  duty  in  not  personall^r  superintending 
the  firing?  He  could  not  see  that  he  was.  Again,  it  might  be 
said  that  if  he  had  issued  orders  it  was  his  duty  to  see  that  proper 
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Bbo,  persons  were  appointed  to  keep  a  proper  look-oat ;  and  if  proper 
H  mNsoir  P^'*'^'^^  YTexe  nominated  by  him  it  did  not  appear  whether  they  were 
^"l..  *  properly  disciplined^  and  it  might  be  a  question  whether  there  was 
1864.  anyneglieenceinthenu  There  were  persons  with  flags,  but  whether 
Manaa~hter  ^  P'^^P^  Took-out  was  kept  might  possibly  be  doubtful ;  whether 
— lioM^  ^  means  were  taken  for  keeping  a  proper  look-out  they  would  have 
officers  of  the  to  determine.  Under  these  ciroamstances  it  would  be  for  them  to 
say  whether  negligence  was  brought  home  to  the  defendant.  If 
they  considered  it  was  brought  home  to  him  he  knew  they  would 
find  the  bill.  It  would  be  an  insult  to  them  to  insinuate  that  they 
would  not  do  their  duty.  They  would  treat  the  defendant  exactly 
as  they  would  treat  any  person  in  an  inferior  position.  They  would 
not  neglect  to  find  the  bill  if  it  ought  to  be  found,  and  no  preiudice 
would  weigh  upon  them  to  fiind  the  bill  if  it  ought  to  be  thrown 
out. 
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WESTERN  CIRCUIT. 

Devon  Summer  Assizes^  1864. 

Exetety  July  26. 

(Before  Mr.  Justice  Byles.) 

Reg.  v.  Sleep,  (a) 

Concealment  of  birth. 

The  endeavour  to  conceal  the  birth  of  a  child  by  a  secret  disposition  of 
the  dead  body  within  the  meaning  of  the  statute  24  ^  26  Vict.  c.  100, 
s.  60,  must  be  by  putting  it  into  some  place  where  it  is  not  likely  to  be 
found.  Placing  it  in  an  open  box  in  the  prisoner's  bedroom^  and 
afterwards^  on  inquiry  by  the  medical  man^  informing  him  that  ike 
child  was  in  the  box  where  it  was  found,  is  not  a  secret  disposition 
within  the  statute. 

PRISONER  was  indicted  for  concealing  the  birth  of  her 
child. 

E.  W.  Cox  for  the  prosecution. 

Lopes  for  the  priaoner. 

The  facts,  briefly  stated^  were  that  the  prisoner  was  in  service. 
She  had  denied  to  her  mistress  that  she  was  in  the  familv-way. 
On  the  13th  of  June  she  did  not  come  down  stairs  until  after  the 
usual  time,  and  appeared  very  ilL  Her  mistress  sent  for  a  doctor, 
who  asked  prisoner  if  she  had  not  been  confined.  Prisoner  said 
she  had  been.  The  doctor  asked  her,  what  she  had  done  with  the 
child  ?  She  said  it  was  in  a  box  in  her  bedroom.  He  went  to 
the  room  and  found  the  child  in  an  open  box,  having  the  cover 
Med. 

Lopes  submitted  that  this  was  no  evidence  of  concealment. 

E.  W.  Cox  said  that  the  only  question  was  when  the  offence 
was  completed.  The  child  was  placed  in  a  box.  If  that  was  a 
secret  disposition  of  the  body  for  the  purpose,  at  the  time  of  placing 

(a)  Reported  by  E.  W.  Cox,  Eaq.,  Burister-ftt-Law. 
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Beo.        it  there^  of  endeavouring  to  conceal  the  birth,  the  ofFence  v^ae  then 

Slbbp.      complete,  and  the  subsequent  admission  to  the  medical  man  would 

"      not  condone  it. 

1864.  Btleb,  J.,  to  the  jury. — The  words  of  the  statute  are,  **  If  any 

Coneeabnau  o/^^"^*^  ^^*^'  ^®  delivered  of  a  child,  every  person  who  shall  by 

hirih,  any  secret  disposition  of  the  dead  body  of  the  said  child,  whether 
such  child  died  before,  at,  or  after  its  birth,  endeavour  to  conceal 
the  birth  thereof,  shall  be  guilty  of  a  misdemeanour."  There  must 
be  secret  disposition  for  the  purpose  of  concealing  the  birth.  The 
concealment  must  be  by  a  secret  disposition  of  the  body,  and  a 
disposition  could  only  be  secret  by  placing  it  where  it  was  not 
likely  to  be  found.  Secrecy  was  the  essence  of  the  offence. 
Could  they  say  that  an  open  box  in  the  prisoner's  bedroom  was  a 
secret  disposition.  It  was  for  them  to  say,  but  in  his  opinion  it 
was  not. 

Notffuiliy. 


APPENDIX. 


STATUTES  AND  PARTS  OP  STATUTES 

AFFEOTINO  THE   CEIMINAL   LAW  PASSED   IN   THE   SESSIONS  OF 
PABLIAMENT,   1860  AND   1861. 


ADMINISTERING  OF  POISON  ACT. 

23  Vict.  Cap.  8. 

An  Act  to  amend  the  Law  relating  to  the  unlawful  administering  of 
Powon.— [23rd  March,  I860.] 

WHEREAS  the  present  law  has  been  found  insufficient  to  protect 
persons  from  the  unlawful  administering  of  poison,  except  in 
cases  where  the  intent  is  to  commit  murder :  be  it  enacted  bj  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  spiritual  and  temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  as  follows  : 

Sect.  1.  That  whosoever  shall  unlawfully  and  maliciously  administer  to  Any  person 
or  cause  to  be  administered  to  or  taken  by  any  other  person  any  poison  or  ™»J>p»oii8ljr 
other  destructive  or  noxious  thing  so  as  thereby  to  endanger  the  life  of  pQ?^"^J^^ 
such  person,  or  so  as  thereby  to  inflict  upon  such  person  any  grievous  with  intent  \o 
bodily  harm,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  endanger  life 
be  liable  to  be  sentenced  to  penal  servitude  for  any  period  not  exceeding  °'^."*     i^jm 
ten  years  and  not  less  than  three  years,  or  to  imprisonment  for  any  term  h!i!!^^to  be  *  ^ 
not  more  than  three  years,  with  or  without  hard  labour,  at  the  discretion  gnotj  of  fdooj* 
of  the  court. 

2.  Whosoever  shall  unlawfully  and  maliciously  administer  to  or  cause  maHo^j 
to  be  administered  to  or  taken  by  any  other  person  any  poison  or  other  administering 
destructive  or  noxious  thing  with  intent  to  injure,  aggrieve,  or  annoy  poison,  &e., 
such  person,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  ^^  *"*^*^ 
thereof  shall  be  liable  to  be  sentenced  to  imprisonment  for  any  period  not  ^  annor  mt^ 
exceeding  three  years,  with  or  without  hard  labour,  at  the  discretion  of  other  person,  to 
the  court,  and  the  costs  and  expenses  of  the  prosecution  of  any  such  be  gnUtj  of  a 
misdemeanor  may  be  allowed  by  the  court  as  in  cases  of  felony.  miademeanon 

3.  I(  upon  the  trial  of  any  person  charged  with  the  felony  above  If  the  jorj  be 
mentioned,  the  jury  shall  not  be  satisfied  that  such  person  is  guilty  Jf'"**"^*'* 
thereof,  but  shall  be  satisfied  that  he  is  guilty  of  the  misdemeanor  above  chargS^is^*"*" 
mentioned,  then  and  in  every  such  case  the  jury  may  acquit  the  accused  gniity  of  felon/, 
of  such  felony,  and  find  him  guilty  of  such  misdemeanor,  and  thereupon  bnt  gnilty  of 
the  delinquent  shall  be  liable  to  be  punished  in  the  same  manner  as  ^^  ^^^'"^^^^ 
convicted  upon  an  indictment  for  the  misdemeanor.  him  gaiity 

VOL.  jeUIi  ^  a  acoordinglj? 
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5  &  6  Vict, 
c.  22. 


Priitoners  sent 
to  Bethlehem 
Hospital  under 
5  &  6  Vict, 
c.  22,  mav  bo 
removed  when 
they  would  have 
been  entitled  to 
their  discharge 
from  the  pribou. 


QUEEKTS  PRISON  ACT. 
23  k  24  Vict.  Cap.  60. 

An  Act  to  amend  the  Act  for  restutating  the  Qiiccn'* /Vtfoi*.— [6th 

August,  I860.] 

WHEREAS  by  an  act  of  the  session  holden  in  the  fifth  and  rixth 
years  of  Her  Majesty,  chapter  twenty-two,  "  for  consolidating 
the  Queen's  Bench,  Fleet,  and  Marshalsea  Prisons,  and  for  regulating 
the  Queen's  Prison,"  it  is  enacted,  "  that  if  any  prisoner  confined  in  the 
Queen's  Prison  should  become  or  be  found  to  be  of  unsound  mind  during 
his  or  her  imprisonment,  and  should  be  so  reported  by  the  marshal  or 
keeper  thereof  to  one  of  Her  Migesty's  Principal  Secretaries  of  State, 
•  it  should  be  lawful  for  such  Secretary  of  State,  by  warrant  under  his 
hand,  directed  to  the  said  marshal  or  keeper,  upon  the  certificate  of  two 
physicians  or  surgeons  that  such  prisoner  is  of  unsound  mind,  to  order 
that  such  prisoner  should  be  forthwith  removed  to  th^  Royal  Hospital  of 
Bethlehem,  and  the  President,  Treasurer,  and  Governors  of  Bethlehem 
Hospital  should  be  bound  to  receive  such  prisoner,  and  him  or  her  safely 
to  keep  until  a  warrant  of  the  Secretary  of  State  should  l^e  directed  to 
them  for  redelivery  of  such  prisoner  into  the  custody  of  the  marshal  or 
keeper  of  the  Queen's  Prison,  as  thereinafter  provided,  and  that  every 
prisoner  so  removed  should  remain  under  confinement  in  Bethlehem 
Hospital  until  it  should  be  duly  certified  to  one  of  Her  Majesty's 
Principal  Secretaries  of  State,  by  two  physicians  or  surgeons,  that  such 
prisoner  had  become  of  sound  mind,  whereupon  the  Secretary  of  State 
should  issue  his  warrant  to  the  President,  Treasurer,  and  Governors  of 
Bethlehem  Hospital,  ordering  that  such  prisoner  be  redelivered  into  the 
custody  of  the  marshal  or  keeper  of  the  Queen's  Prison,  for  the  purpose 
of  being  remanded  to  the  Queen's  Prison  :"  and  whereas  it  is  expe^ent 
that  further  provision  should  be  made  as  to  prisoners  removed  to  Bethle- 
hem Hospital  as  aforesaid,  where  they  continue  of  unsound  mind  after 
they  would  have  been  entitled  to  be  discharged  from  the  Queen's  Prison  2 
be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 

Sect.  1.  Where  any  prisoner  has  been  removed  from  the  Queen's  Prison 
to  the  said  hospital  of  Bethlehem  under  the  recited  enactment,  and  has 
not  been  duly  certified  to  have  become  of  sound  mind,  but  the  term  of  his 
imprisonment  has  expired,  or  by  reason  of  the  discharge  of  his  debts  or 
otherwise  such  prisoner,  if  he  had  been  of  sound  mind,  and  had  continued 
in  the  Queen's  Prison,  would  have  been  entitled  to  be  discharged,  it  shall 
be  lawful  for  one  of  Her  Majesty's  principal  secretaries  of  state,  if  he  so 
think  fit,  by  his  warrant  directed  to  the  President,  Treasurer,  and 
Governors  of  Bethlehem  Hospital,  upon  the  application  of  any  person  • 
who  shall  be  named  in  such  warrant,  to  order  the  removal  of  such 
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prisoner  to  any  other  registered  hospital,  or  to  any  lunatic  asylum  or  2d  &  24  vict. 
house  licensed  for  the  reception  of  lunatics,  or  to  the  care  or  charge  of       *^.^^- 
any  person  mentioned  or  named  in  such  warrant  for  this  purpose,  and  ou^g^pn 
every  such  warrant  shall  be  made  in  duplicate,  and  one  of  the  duplicates        Act.  '^ 

shall  be  delivered  to  and  left  with  the  superintendent  of  the  said  hospital 

of  Bethlehem,  and  the  other  duplicate  shall  be  delivered  to  and  left  with 
the  superintendent  or  proprietor  of  the  hospital,  asylum,  or  house  into 
which  or  the  person  into  whose  care  or  charge  the  prisoner  is  ordered  to 
be  removed,  and  such  warrant  shall  be  a  sufficient  authority  for  the 
removal  of  such  prisoner,  and  also  for  his  reception  into  the  hospital, 
asylum,  or  licensed  house  into  which  or  by  the  person  into  whose  care  or 
charge  he  is  ordered  to  be  removed,  and  thereafter  the  authority  of  the 
Secretary  of  State  in  relation  to  the  prisoner  so  removed  shall  cease. 

2.  Any  prisoner  removed  under  this  act  to  any  hospital,  asylum,  or  Lniuitiefl  n- 
licensed  house,  or  into  the  care  or  charge  of  any  person  other  than  the  ™^^®^  ^"*™ 
person  upon  whose  application  the  warrant  of  the  Secretary  of  State  is  under^tw" 
mentioned  to  have  been  made,  shall  be  considered  and  treated  as  an  to  be  within^ 
ordinary  lunatic  patient,  under  the  acts  for  the  regulation  of  the  care  and  the  provisions 
treatment  of  lunatics,  and  the  said  applicant  for  the  warrant  shall  have  ^^  ^'^  Lunacy 
the  same  powers,  rights,  and  liabilities  as  if  he  had  signed  an  order  for  the  ^^^' 
reception  of  the  lunatic  under  the  said  acts,  upon  which  such  lunatic  had 
been  lawfully  received  into  such  asylum,  registered  hospital,  or  licensed 
house,  or  by  the  person  into  whose  care  or  charge  he  is  removed. 


CRIMINAL  LUNATIC  ASYLUM  ACT. 

23  &  24  Vict.  Cap.  75. 

Ah  Act  to  make  better  Provision  for  the  Custody  and  Care  of  Criminal 
Lunatics.'^eth  August,  I860.] 

WHEREAS  by  the  act  of  the  8€iSsion  holden  in  the  thirty-ninth  and  39  &  40  Geo. 
fortieth  years  of  King  George  the  Third,  chapter  ninety- four,  and  c.  94— 3  &  4 
the  act  of  the  session  holden  in  the  third  and  fourth  years   of  Her  V&.'a'y'^r' 
Majesty,   chapter   fifty-four,   Her  Majesty  is   empowered,   where  any^  29-6*&7 
person  is  charged   with   any  such  offence  as  therein  mentioned,  and  Vict.  c.  26. 
acquitted  on  account  of  insanity,  and  where  any  person  is  indicted  for  any 
offence  and  upon  an  arraignment  is  found  insane,  to  give  order  for  the 
safe  custody  of  such  person  during  her  pleasure,  in  such  place  and  in 
such  manner  as  she  may  think  fit ;  and  by  the  said  act  of  the  third  and 
fourth  years  of  Her  Majesty  one  of  Her  Majesty's  principal  Secretaries 
of  State  is  empowered,  upon  such  certificate  as  therein  mentioned  of  the 
insanity  of  any  person  imprisoned  as  therein  mentioned,  to  direct  such 
person  to  be  removed  to  such  county  lunatic  asylum,  or  other  proper 
receptacle  for  insane  persons,  as  the  said  Secretary  of  State  may  judge 
proper  and  appoint :  and  whereas  by  the  acts  of  the  session  holden  in  the 
fiAh  and  sixtli  years  of  Her  Majesty,  chapter  twenty-nine,  and  of  the 
session  holden  in  the  sixth  and  seventh  years  of  Her  Majesty,  chapter 
twenty-six,  the  said  Secretary  of  State  is  empowered  to  order  any  convict 

a  2 
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Act. 


Her  Majesty 
may  appoint 
asylam  fnr 
criminal 
losatics. 


Secretary  of 
State  may 
direct  criminal 
Innatics  to  be 
coniiQed  in  the 
asylmn. 


23  &  S4  Vict,  in  Pentonville  or  Millbank  prison  becoming  or  found  insane  during  eon- 

^'^^'        finement  to  be  removed  to  such  lunatic  asjlum  as  the  said  Secretary  of 

Criminal      State  may  think  proper:  and  whereas  it  is  expedient  that  proTiaion 

LUfuUic  Asylum  should  be  made  for  the  custody  and  care  of  criminal  lunatics  in  an 
asylum  or  asylums  appropriated  to  that  purpose :  be  it  therefore  enacted 
by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  Uie  authority  of  the  same,  aa 
follows ; 

Sect  1.  It  shall  be  lawful  for  Her  Majesty  from  time  to  time,  by 
warrant  under  her  royal  sign  manual,  to  appoint  that  any  asylum  or  place 
in  England  which  Her  Majesty  may  have  caused  to  be  provided  or 
appropriated,  and  tnay  deem  suitable  for  this  purpose,  shall  be  an  asylum 
for  criminal  lunatics,  and  the  provisions  of  this  act  shall  be  applicable  to 
every  such  asylum. 

2.  It  shall  be  lawful  for  one  of  Her  Majesty's  principal  Secretaries  of 
State,  by  warrant  under  his  hand,  to  direct  to  be  conveyed  to  and  kept 
in  any  such  asylum  any  person  for  whose  safe  custody  during  Her 
pleasure  Her  Majesty  is  authorized  to  give  order,  or  whom  such  Secretary 
of  State  might  direct  to  be  removed  to  a  lunatic  asylum  under  any  of  the 
acts  hereinbefore  mentioned,  or  under  any  other  act  of  Parliament,  or  any 
person  sentenced  or  ordered  to  be  kept  in  penal  servitude,  who  may  be 
shown  to  the  satisfaction  of  the  Secretary  of  State  to  be  insane,  or  to  be 
unfit  from  imbecility  of  mind  for  penal  discipline  ;  and  the  Secretary  of 
State  may  direct  to  be  removed  to  and  kept  in  such  asylum  any  such  per- 
sons as  aforesaid,  who,  under  any  previous  order  of  Her  Majesty  or 
warrant  of  the  Secretary  of  State,  may  have  been  placed  and  remain  in 
any  county  lunatic  asylum,  or  other  place  of  reception  for  lunatics,  and 
every  person  directed  by  the  Secretary  o#  State  to  be  conveyed  or 
removed  to  and  kept  in  an  asylum  under  this  act,  shall  be  conveyed  to 
such  asylum  accordingly,  and  shall  be  kept  therein  until  lawfully  removed 
or  discharged,  and  that  with  every  person  so  conveyed  or  removed  there 
shall  be  transmitted  a  certificate,  as  set  forth  in  Sdiedule  A.  to  this  act 
annexed,  duly  filled  up  and  authenticated,  the  contents  of  which  certificate 
shall  be  transcribed  into  the  general  register  to  be  kept  in  every  such 
asylum. 

3.  Nothing  in  this  act  shall  restrain  or  affect  the  authority  of  Her 
Majesty,  where  she  mjiy  so  think  fit,  to  give  such  other  order  for  the  safe 
custody  of  any  such  person  as  aforesaid  as  she  might  have  given  if  this 
act  had  not  been  passed,  or  restrain  or  affect  the  authority  of  the  Secretary 
of  State  to  continue  in  or  direct  to  be  removed  to  any  county  asylum  or 
other  place  for  the  reception  of  lunatics  any  of  the  persons  aforesaid  whom 
he  might  have  so  continued  or  directed  to  be  removed  if  this  act  bad  not 
been  passed. 

4.  It  shall  be  lawful  for  the  Secretary  of  State  from  time  to  time  to 
Stote  to  appoint  appoint  any  such  persons  as  he  may  think  fit,  being  not  less  than  three  in 
^alon  Mid  ^^"  ^"'^^®^»  *^  ^®  *  council  of  Supervision  for  any  asylum  under  this  act,  and 
offioera  for  ^  remove  all  or  any  of  the  said  council,  and  upon  the  removal,  death,  or 
asylams.          resignation  of  any  member  of  the  said  council,  to  appoint  another  in  his 

place ;  and  also  from  time  to  time  to  appoint  for  the  asylum  a  resident 
medical  superintendent,  a  chaplain,  and  such  other  ofiUcers,  assistants,  and 
servants  as  he  may  deem  necessary,  and  at  pleasui-e  to  remove  such 
superintendent,  chaplain,  ofiicers,  assistants,  and  servants  respectively ; 
and  the  Secretary  of  State,  with  the  approval  of  the  Commissioners  of 


Nothing  to 
affect  the 
anthority  of 
the  Crown  to 
make  other 
proyision  for 
the  cnatody  of 
n  criminal 
lunatic. 

Secretary  of 
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Her  Majest/s  Ti-easury,  shall  fix  the  salaries  to  be  paid  to  the  superin-  23  &  24  Vict. 
tendenty  chaplain,  officers,  assistants,  and  servants  of  such  asylum.  ^•^^' 

5.  It  shall  be  lawful  for  the  Secretary  of  State  from  time  to  time  to      Criminal 
make  rules  for  the  government  and  management  of  the  asylum,  and  for  LmaHc  Atifbm 
the  duties  and  conduct  of  the  officers  thereof,  and  for  the  care  and  treat*         ^c<* 
ment  of  the  persons  confined  therein,  and  to  subscribe  a  certificate  that  -     "^    ^ 
they  are  fit  to  be  enforced,  and  such  rules,  when  so  certified,  shall  be  suite tomake   ' 
binding  on  the  council,  and  all  ofiicers,  assistants,  and  servants  of  the  rnles  for  the 
asylum,  and  all  other  persons  whomsoever,  and  all  such  rules  shall  be  laid  governmeiiti 
before  Parliament  within  twenty-one  days  after  they  shall  be  certified,  or  ^^®  "ylna- 

if  Parliament  be  not  sitting  then  within  twenty-one  days  after  the  next 
meeting  of  Parliament. 

6.  Subject  to  the  rules  certified  by  the  Secretary  of  State  under  this  Subject  to  8ucli 
act,  the  council  of  supervision  shall  superintend  and  direct  the  manage-  "^^  coancil 
ment  and  conduct  of  the  asylum,  and  the  care  and  treatment  of  the  Jj  ^^PJ^^*"^ 
lunatics  confined  therein  ;  and  such  council  or  any  two  of  them  shall  "^  ^"' 
from  time  to  time,  as  by  the  rules  shall  be  provided,  and  at  such  other 

times  as  they  may  think  fit,  report  in  writing  to  the  Secretary  of  State  in 
relation  to  the  management  and  conduct  of  the  said  asylum  and  the 
condition  thereof,  and  to  any  matters  concerning  the  same ;  and  if  any 
person  detained  and  confined  as  aforesaid  shall  be  of  a  religious  persuasion 
di£fering  from  that  of  the  Established  Church,  a  minister  of  such  per- 
suasion at  the  special  request  of  such  person  or  of  his  friends  or  relations 
shaU  be  allowed  to  visit  him  at  proper  and  reasonable  times  by  applica- 
tion to  the  medical  superintendent,  and  under  such  rules  as  may  be 
approved  of  by  the  Secretary  of  State,  but  no  such  person  shall  be 
compelled  to  attend  any  of  the  ordinances  or  instructions  of  any  religious 
persuasion  other  than  his  own. 

7.  The  provisions  of  the  acts  hereinbefore  mentioned,  or  of  any  other  ProvUion  as  to 
act  for  the  removal  or  discharge  of  lunatics,  whom  the  said  Secretary  removal  and 
of  State  is,  under  the  hereinbefore  mentioned  acta  or  any  other  act  now  in  ^^^^^y'B®  o^ 
force,  authorized  to  direct  to  be  removed  to  any  lunatic  asylum,  shall 

extend  and  apply  to  any  lunatic  whom  the  Secretary  of  State  may  direct 
to  be  conveyed  to  any  asylum  for  criminal  lunatics  appointed  under  this 
act :  provided  always,  that  any  order  for  removal  or  discharge  which 
may  now  be  made  by  the  Secretary  of  State  on  the  certificate  of  two 
physicians  or  surgeons  may  be  made  on  the  certificate  of  the  resident 
medical  superintendent  of  the  asylum  and  any  two  of  the  council  of 
supervision. 

8.  Provided  also,  that  where  by  reason  of  the  expiration  of  his  term  I^Tiuon  for 
of  imprisonment  or  penal  servitude,  or  otherwise,  a  person  confined  in  ^^i^^wg®  of 
the  asylum  would  be  entitled  to  his  discharge  if  duly  certified  to  haye  S?tw  "h^  term 
become  of  sound  mind,  it  shall  be  lawful  for  the  Secretary  of  State  of  inipri$.-.Dment 
by  his  warrant  to  order  the  discharge  of  such  person,  although  he  may  bat  expired, 
not  have  been  certified  as  afi>resaid,  to  the  intent  that  he  may  be  placed 

in  a  county  lunatic  asylum,  or  otherwise  subjected  to  the  same  care  and 
treatment  as  lunatics  not  being  criminals. 

9.  Provided  also,  that  it  shall  be  lawful  for  the  Secretary  of  State  by  SecreUry  of 
his  warrant  to  permit  any  person  confined  in  the  asylum  to  be  absent  ^^*®  ^^y  F^ 
from  such  asylum  upon  trial  for  such  period  as  he  may  think  fit,  or  to  JJ*  be'aWnr'^*' 
permit  any  such  person  to  be  absent  from  such  asylum  upon  sucJi  con-  from  asylnm  on 
ditions  in  all  respects^as  to  the  Secretary  of  State  shall  seem  fit,  and  in  thai,  &c. 
case  any  person  so  permitted  to  be  absent  upon  trial  for  any  period  do 

not  return  at  the  expiration  of  such  period,  or  in  case  any  of  the 
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23  k  24  Vict,  conditions  on  which  any  person  is  so  permitted  to  be  absent  be  broken, 
^•^^'        the  person  not  returning  at  such  expiration  or  absent  after  anj  such 
Criminal     condition  has  been  broken,  as  the  case  may  be,  may  be  re-taken  as  herein 
Lunatic  Asylum  provided  in  the  case  of  an  escape. 

Act.  10.  All  provisions  in  the  said  act  of  the  third  and  fourth  years  of 

Her  Majesty  for  the  payment  of  the  conveyance  of  such  insane  persons 
as  therein  mentioned  to  any  asylum  or  other  receptacle,  and  of  his 
maintenance  therein,  shall  extend  and  be  applicable  to  the  conveyance 
of  any  such  person  to  any  asylum  for  criminal  lunatics,  and  his  main* 
oonv^anoeand  tenance  therein,  and  all  sums  payable  under  any  order  made  nnder  such 
i«>ply  toThU  ^  provisions  shall  be  paid  and  applied  towards  defraying  or  reimburang 
the  expenses  in  respect  of  which  the  same  are  paid,  or  other  expenses 
of  the  asylum,  as  the  Commissioners  of  Her  Migesty's  Treasury  may 
direct. 

11.  In  case  of  escape  of  any  person  confined  in  any  asylum  for 
criminal  lunatics^  he  may  be  retaken  at  any  time  {by  the  superintendent 


Provisions  of 
3  &  4  Vict, 
c.  54,  as  to 
expenses  of 


act. 


Panishment  of 
persons  for 
rcscae  or  per- 
mitting escape. 


Lanatics 
escaping  may 

superintendent,  ^^  ^"^^^  asylum,  or  any  officer  or  servant  belonging  tlieroto,  or  any  person 

&0.  assisting  such  superintendent,  officer,  or  servant  in  this  behalf,  or  any 

other  person  authorized  in  writing  in  this  behalf  by  the  Secretary  of 

State  or  such  superintendent,  and  conveyed  to  and  received  and  detained 

in  such  asylum. 

12.  Any  person  who  rescues  any  person  ordered  to  bo  conveyed  to 
any  asylum  for  criminal  lunatics  during  the  time  of  his  conveyance 
thereto,  or  of  his  confinement  therein,  and  any  officer  or  servant  in  anj 
asylum  for  criminal  lunatics,  who  through  wilful  neglect  or  connivance 
permits  any  person  confined  therein  to  escape  therefrom,  or  secretes,  or 
abets,  or  connives  at  the  escape  of  any  such  person,  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  four  years,  or  to  be  imprisoned  for 
any  term  not  exceeding  two  yeai's,  with  or  without  hard  labour,  at 
the  discretion  of  the  court,  and  any  such  officer  or  servant  who  carelessly 
allows  any  such  person  to  escape  as  aforesaid,  shall  on  summary  convic- 
tion before  two  justices  of  such  offence,  forfeit  any  sum  not  exceeding 
twenty  pounds  nor  less  than  two  pounds. 

13.  Any  superintendent,  officer,  nurse,  attendant^  servant  or  other 
person  employed  in  any  asylum  for  criminal  lunatics  who  strikes, 
wounds,  ill-treats,  or  wilfully  neglects  any  person  confined  therein,  shall 
be  guilty  of  a  misdemeanor,  and  shall  be  subject  to  indictment  for  every 
such  ofiTence,  and  on  conviction  under  the  indictment  to  fine  or  imprison- 
ment, with  or  without  hard  labour,  or  to  both  fine  and  imprisonment,  at 
the  discretion  of  the  court,  or  to  forfeit  for  every  such  offence,  on  a 
summary  conviction  thereof  before  two  justices,  any  sum  not  exceeding 
twenty  pounds  nor  less  than  two  pounds. 

14.  Two  or  more  of  the  Commissioners  in  Lunacy,  one  at  least  of 
whom  shall  be  a  physician  or  surgeon,  and  one  at  least  a  barrister,  shall, 
once  or  oftener  in  each  year,  on  such  day  or  days,  and  at  such  hours  of 
tlie  day,  and  for  such  length  of  time  as  they  think  fit,  and  also  at  any 
time  when  directed  by  the  Secretary  of  State,  visit  every  asylum  for 
criminal  lunatics,  and  shall  inquire  as  to  the  condition,  as  well  mental  as 
bodily,  of  the  persons  confined  therein,  or  any  of  them,  and  shall  also 
make  such  other  inquiries  as  to  such  asylum  as  to  them  may  seem 
proper,  or  as  such  Secretary  of  State  may  direct. 

Swf  ta^^'^^^        ^^*  ^^®  Commissioners  in  Lunacy  shall  in  the  month  of  March  in 
Slate.  ^  ^       every  year  report  to  one  of  Her  Majesty's  principal  Secretaries  of  State 


Penalty  on 
officers  or  aer- 
vants  ill-treat- 
ing lunatics. 


Commiasionen 
in  Lunacy  to 
visit  asyluma. 
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the  visits  made  as  aforesaid  in  the  preceding  year,  and  all  such  parti-  23  &  24  Vict. 

cnlars  in  relation  to  erery  asylum ;  visited  as  aforesaid  as  they  think  ^^' 

deserving  of  notice,  and  shall  also  report  in  like  manner  in  relation  to  Criminal 
any  visit  made  by  the  direction  of  the  Secretary  of  State,  as  soon  as  Lttntaic  Asylum 

conveniently  may  be  after  such  'visit,  and  a  copy  of  eveiy  such  report  •^<^* 

shall  be  laid  before  Parliament  within  twenty-one  days  after  the  receipt  *~  ' 
thereof,  or  if  Parliament  be  not  sitting,  then  within  twenty-one  days 
after  the  next  meeting  of  Parliament. 


SCHEDULE  A. 

Statruekt  respecting  Criminal  Lunatics  to  be  filled  up  and  trans* 
mitted  to  the  Medical  Suprrintbnpent  with  every  Cbiminal 
Lunatic. 

Name.. • 

Age  

Date  of  luiixiiBsion 

Former  occupation 

From  whence  bnmgbt    , 

Married,  single,  or  widowed i,,,. 

How  many  children  

Age  of  yoongest    

Whether  first  attack 

When  previous  attacks  occurred    

Duration  of  ezistini^  attack  

State  of  bodily  health    

Whether  suicidal  or  dangerous  to  others  

Supposed  cause 

Chief  delusions  or  indications  of  insanity 

Whether  subject  to  epilepsy / 

Whether  of  temperate  habits 

Degree  of  education  

Religious  persuasion 

Crime    „  

When  and  where  tried 

Verdict  of  jury  

Senteno* 


>*•«•.*• 


ADMIRALTY  COURT  JURISDICTION  ACT. 

24  Vict.  Cap.  10. 

An  Act  to  extetid  the  Jurisdiction  and  improve  the  Practice  of  the  High 
Court  of  Admiralty.— [lUhMAj,  186L] 

Sect  26.  The  Registrar  of  the  said  Court  of  Admiralty  shall  have  False  oath  or 
power  to  administer  oaths  in  relation  to  any  cause  of  matter  depending  affi'™***^" . 
in  the  said  court ;  and  any  person  who  shall  wilfully  depose  or  affirm   **"    WW7* 
falsely  in  any  proceeding  before  the  registrar  or  before  any  deputy  or 
assistant  registrar  of  the  said  coui*t,  or  before  any  person  authorized  to 
administer  oaths  in  the  said  cour^  shall  be  deemed  to  bo  guilty  of 
perjury,  and  shall  be  liable  to  all  the  pains  and  penalties  attaching  to 
wilful  and  corrupt  perjury. 
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DNIVERSITT  ELECTIONS  ACT. 

24  k  25  Vict.  Cap.  53. 

Afi  Act  to  provide  that  Votes  at  Electiofu  for  ike  Universiiiei  may  be 
recorded  by  means  of  Voting  Papers. — [IstAugUBt^  1861.] 

totc"reJ?iind  ^®**  ^'  ^®  voting  paper,  signed  and  certified  as  aforesaid,  may  be 
▼oUfl  rworW.  ^^^^^^6^*^^  to  the  vice-chancellor  of  the  university  for  which  the  election 
is  held,  or  to  any  pro  vice-chancellor  appointed  by  him,  or,  in  the  case  of 
the  University  of  Dublin,  to  the  provost  of  Trinity  College,  or  to  any 
person  lawfully  deputed  to  act  for  him,  at  any  one  of  the  appointed 
polling  places,  during  the  appointed  hours  of  polling,  by  any  one  of 
the  persons  therein  nominated  in  that  behalf,  who  shall,  on  tendering 
such  voting  paper  at  the  poll,  read  out  the  same ;  and  the  said  vice* 
chancellor,  pro  vice-chancellor,  provost,  or  deputy  shall  receive  the 
voting  papers  as  the  same  shall  be  delivered,  and  shall  cause  the  votes 
thereby  given,  or  such  of  them  as  may  not  appear  to  be  contrary  to  the 
provisions  of  this  act,  to  be  recorded  in  the  manner  heretofore  used, 
in  all  respects  as  if  such  votes  had  been  given  by  the  electors  attending 
in  person  ;  and  all  votes  so  recorded  shall  have  the  same  validity  and 
effect  as  if  they  had  been  duly  given  by  the  voters  in  person  :  provided 
always,  that  no  person  shall  bo  entitled  to  sign  or  vote  by  more  than 
one  voting  paper  at  any  election,  and  that  no  voting  paper  containing 
the  names  of  more  candidates  than  there  are  burgesses  to  be  elected  at 
such  election  shall  be  received  or  recorded :  provided  also,  that  no  voting 
paper  shall  be  received  or  recorded  unless  the  person  tendering  the  same 
shall  make  the  following  declaration,  which  he  shall  sign  at  the  foot  or 
back  thereof : 

^*  I  solemnly  declare,  that  I  am  personally  acquainted  with  A,  B» 
[the  voter],  and  I  verily  believe  that  this  is  the  paper  by  which  he 
intends  to  vote,  pursuant  to  the  provisions  of  the  Universities  Elections 
Act»* 

Provided  also,  that  no  voting  paper  shall  be  so  received  and  recorded 
if  the  voter  signing  the  same  shall  have  already  voted  in  person  at  the 
same  election  :  provided  also,  that  every  such  elector  shall  be  entitled 
to  vote  in  person,  notwithstanding  that  he  has  duly  signed  and  trans- 
mitted a  voting  paper  to  another  elector,  if  such  voting  paper  has  not 
been  already  tendered  at  the  poll. 
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VACCINATION  ACT. 

24  h  25  Vict.  Cap.  59. 

An  Aci  to  faeUiiaU  Proceedings  before  Justices  under  the  Acts  relating 
to  Vaccination. — [Ist  August,  1861.] 

Sect.  2.  The  guai^dians  of  any  union  or  parish,  or  the  overseers  of  As  to  institution 
any  parish  where  the  relief  to  the  poor  is  not  administered  by  guardians,  o^  legal 
may  appoint  some  person  to  institute  and  conduct  proceedings  for  the  JJ2iwm«Jt 
purpose  of  enforcing  obedience  to  the  said  acts  or  any  of  them  within  ^f  expenses  of 
their  union  or  parish ;  and  as  to  all  expenses  incurred  by  any  person  so  the  same. 
appointed,  or  by  any  registrar  of  births  and  deaths,  or  by  any  medical 
officer  of  health  appointed  under  an  act  of  Parliament,  in  proceedings 
for  enforcing  penalties  under  the  said  acts  or  any  of  them,  if  the  justices 
or  court  before  whom  such  proceedings    are   had  certify  that  such 
expenses  ought  to  be  allowed,   such  court  or  justices  shall  ascertain 
the  amount  thereof,  and  such  amount  shall  be  payable  out  of  the  rates 
for  the  relief  of  the  poor  of  the  parish  where  the  person  for  the  time 
being  dwells  in  Respect  of  whose  default  or  offence  the  same  were  insti- 
tuted ;  and  the  court  or  justices  shall  ascertain  the  amount  of  such 
expenses.     And  proceedings  for  enforcing  penalties  under  any  of  the 
said  acts,  on  account  of  neglect  to  have  a  child  vaccinated,  may  be  taken 
at  any  time  during  which  the  parent  or  guardian  is  in  default. 


CRIMINAL  PROCEEDINGS  OATH  RELIEF  ACT. 

24  &  25  Vict.  Cap.  66. 

An  Act  to  give  relief  to  Persons  who  may  refuse  or  he  unwilling^  from 
alleged  conscientious  Motives^  to  be  sworn  in  Criminal  Proceedings, — 
[Ist  August,  1861.] 

WHEREAS  it  is  expedient  to  grant  relief  to  persons  who  may  refuse 
or  be  unwilling,  from  alleged  conscientious  motives,  to  be  sworn 
in  criminal  proceedings  :  be  it  therefore  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as  follows  : 

Sect.  1.  If  any  person  called  as  a  witness  in  any  court  of  criminal  Persons refnaiog 
jurisdiction  in  England  or  Ireland,  or  required  or  desiring  to  make  an  ^'?™  ?"*" 
VOL.^HR  Jf  b  aaentious 
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Punishment  for 
making  false 
affirmation. 


Commencement 
of  act. 


affidavit,  or  deposition  in  the  course  of  any  criminal  proceeding,  shall 
refuse  or  be  unwilling,  from  alleged  conscientious  motives,  to  be  sworn, 
it  shall  be  lawful  for  the  court  or  judge,  or  other  presiding  officer  or 
person  qualified  to  take  affidavits  or  depositions,  upon  being  satisfied 
of  the  sincerity  of  such  objection,  to  permit  such  person,  instead  of 
being  sworn,  to  make  his  or  her  solemn  affirmation  or  declaration,  in  the 
words  following  ;  videlicet, 

"  I  A,  i?.,  do  solemnly,  sincerely,  and  truly  affirm  and  declare,  that 
the  taking  of  any  oath  is  according  to  my  religious  belief  unlawful ; 
and  I  do  also  solemnly,  sincerely,  and  truly  affirm  and  declare,"  &c. 

Which  solemn  affirmation  and  declaration  shall  be  of  the  same  force  and 
effisct  as  if  such  person  had  taken  an  oath  in  the  usual  form. 

2.  If  any  person  making  such  solemn  affirmation  or  declaration  shall 
wilfully,  falsely,  and  corruptly  affinn  or  declare  any  matter  or  thing 
which,  if  the  same  had  been  sworn  in  the  usual  form,  would  have 
amounted  to  wilful  and  corrupt  perjury,  every  such  person  so  offending 
shall  incur  the  same  penalties  as  by  the  laws  and  statutes  of  this 
kingdom  are  or  may  be  enacted  or  provided  against  persons  convicted  of 
wilful  and  corrupt  perjury. 

3.  This  act  shall  come  into  operation  on  the  first  day  of  October  in 
the  year  one  thousand  eight  hundred  and  sixty-one. 


INLAND  REVENUE  ACT. 


24  &  25  Vict.  Cap.  91. 

An  Act  to  amend  the  Laws  relating  to  the  Inland  Revenue. — [6th 
August,  1861.] 

No  penalty  for  Sect.  16.  No  penalty  under  the  fifteenth  section  of  the  act  of  the 
letting  for  hire  sixteenth  and  seventeenth  years  of  the  reign  of  Her  Majesty,  chapter 
™u^*to  eighty-eight,  shall  be  deemed  to  be  incurred  in  respect  of  the  letting 
conr^a  pri-  ^^r  hire  of  any  horse  or  carriage  for  the  purpose  of  conveying  a  prisoner 
sonertogaol  to  or  from  any  prison,  and  used  under  such  letting  solely  for  that 
purpose. 
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DEALERS  IN  OLD  METALS  ACT. 

24  k  25  Vict.  Cap.  110. 

An  Act  for  reguUuing  the  Business  of  Dealers  in  old  Meiab. — [6th 
August,  1861.] 

Sect.  3.  In  the  construction  and  for  the  purposes  of  this  act  the  term  Definition  of 
'^dealer  in  old  metals"  shall  mean  any  person  dealing  in,  buying,  and  *•""'• 
selling  old  metal,  scrap  metal,  broken  metal,  or  partly  manufactured 
metal  goods,  or  defaced  or  old  metal  goods,  and  whether  such  person 
deals  in  such  articles  only,   or  together  with  second-hand  goods  or 
marine  stores,  and  the  term  "  old  metals  '*  shall  mean  the  said  articles. 

4.  It  shall  be  lawful  for  any  justice  of  the  peace,  upon  complaint  Penalty  on 
made  before  him,  upon  oath,  that  the  complainant  has  reason  to  believe  ^^^[  ^  ^^^ 
and  does  believe  that  any  old  metal  stolen  or  unlawfully  obtained  is  J|*J|J™![°^  f 
kept  in  any  house,  shop,  room,  or  place  by  any  dealer  in  old  metals  stolen  propert/. 
within  the  limits  of  the  jurisdiction  of.  such  justice,  to  give  authority, 
by  special  warrant,  to  any  constable  or  police  officer  to  enter,  in  the 
daytime,  such  house,  shop,  room,  or  other  place,  with  such  assistance  as 
may  be  necessary,  and  to  search  for  and  seize  all  such  old  metals  there 
found,  and  to  carry  all  the  articles  so  seized  before  the  justice  issuing 
the  said  warrant,  or  some  other  justice  exercising  similar  jurisdiction, 
and  such  justice  shall  thereupon  issue  a  summons  requiring  such  dealer  to 
appear  before  two  justices,  at  a  time  and  place  to  be  named  in  such 
summons,  and  if  such  dealer  shall  not  then  and  there  prove  to  the  satis- 
faction of  such  justices  how  he  came  by  the  said  articles,  or  if  any  such 
dealer  shall  be  found  in  possession  of  any  old  metal  which  has  been 
stolen  or  unlawfully  obtained,  and  on  his  being  taken  or  summoned 
before  two  justices  it  shall  be  proved  to  the  sati^action  of  such  justices 
that  at  the  time  when  he  received  it  he  had  reasonable  cause  to  believe 
it  to  have  been  stolen  or  unlawfully  obtained,  then  in  either  of  such  cases 
such  dealer  shall  be  liable  to  a  penalty  not  exceeding  five  pounds,  and 
for  any  subsequent  offence  to  a  penalty  not  exceeding  twenty  pounds,  or  at 
the  discretion  of  the  justices  in  the  case  of  such  second  or  subsequent 
offence  shall  be  imprisoned  and  kept  to  bard  labour  for  any  period  not 
exceeding  three  calendar  months :  provided  always,  that  nothing  herein 
contained  shall  interfere  with  or  affect  any  proceeding  by  indictment  to 
which  such  dealer  in  old  metals  may  be  liable  for  feloniously  and 
knowingly  receiving  stolen  goods,  but  no  person  shall  be  prosecuted 
by  indictment  and  proceeded  against  under  this  act  for  the  same  offence. 

6.  When  any  dealer  in  old  metals  is  convicted  of  either  of  the  offences  Jastlces  may 
aforesaid,  it  shall  be  lawful  for  such  justices,  or,  on  proof  of  such  con-  order  dealer  to 

in  ^  regislcred. 
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24  &  25  Vict  yiction,  for  any  other  two  justices  of  the  same  petty  sessional  district 
^'2}1'       ^^  *  county,  or  city  or  borough,  on  proof  of  such  conviction,  to  order 

Dealers  in  Old  ^°^  direct  that  such  dealer  shidl  be  registered  at  the  principal  police  office 
Metals  Act,  of  such  district  or  city  or  borough  in  a  book  to  be  kept  by  the  chief 
officer  of  police  for  the  purpose,  according  to  the  form  No.  1  in  the  sche- 
dule to  this  act  annexed,  and  from  and  after  such  registration  such  dealer 
shall  be  subject  to  and  shall  conform  to  the  several  regulations  here- 
inafter provided,  for  such  period,  not  exceeding  three  years,  as  such 
justices  shall  order;  and  if  such  dealer  shall  during  ^uch  period  be  con- 
victed of  any  offence  under  this  act,  the  justices  so  convicting  him  may 
order  such  period  to  be  extended  for  not  more  than  three  years  from 
the  time  when  such  period  would  otherwise  expire ;  and  in  like  manner, 
whilst  such  dealer  is  subject  to  the  regulations  of  this  act,  on  any 
further  conviction  under  this  act,  and  as  often  as  such  further  convic- 
tion shall  take  place,  the  justices  so  convicting  him  may  order  the 
period  for  which  he  is  then  sulject  to  such  regulations  to  be  extended 
for  not  more  than  three  years  from  the  time  when  such  period  would 
otherwise  expire :  provided  always,  that  where  any  dealer  in  old  metals 
who  is  abo  a  dealer  in  marine  stores  within  the  meaning  of  the  four 
hundred  and  eightieth  section  of  the  Merchant  Shipping  Act,  1854,  is 
registered  as  aforesaid,  he  shall  likewise  conform  to  the  regulations  con- 
tained in  the  said  section  of  the  said  act,  and  shall  be  liable  to  the 
penalties  in  the  said  section  provided  for  not  conforming  to  such  regula- 
tions. 


SCHEDULE. 
No.  1. — ^BfioiSTER  OF  Dealers  in  Old  Metals. 
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BANKRUPTCY  AND  INSOLVENCY  ACT. 

24  &  25  Vict.  Cap.  134. 

An  Act  to  amend  the  Law  relating  to  Bankruptcy  and  Insolvency 
in  England,'-'[6th  August,  1861.] 

Sect.  145.  Any  person  who  shall  wilfuUj  and  con'uptly  make  any  False  dedara- 
declaration*  for  proof  of  debt  as  aforesaid,   knowing  the  same,  or  the  tion  a  misde- 
statement  of  account  to  which  the  same  shall  be  appended,  to  be  untrue  *^^*™"'* 
in  any  material  particular,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall  be  liable  to  undergo  the  pains  and  penalties  imposed  upon 
persons  guilty  of  wilful  and  coiTupt  perjury. 

205.  If  any  person  shall  forge  the  signature  of  any  commissioner.  Forging  sig- 
registrar,  or  of  the  master  or  other  officer  of  the  court,  or  shall  forge  °*ture  of  com- 
or  counterfeit  the  seal  of  the  courts,  or  knowingly  concur  in  using  any  ^'"^*^°"  ^i 
such  forged  or  counterfeit  signature  or  seal,  for  the  purpose  of  authen-  of  c^^  &c.^ 
ticating  any  proceeding  or  document,  or  shall  tender  in  eyidence  any  felonj. 
such  proceeding  or  document  with  a  false  or  counterfeit  signature  of  any 
such   commissioner,   registrar,   master,  or    other  officer,  or  a  false  or 
counterfeit  seal  of  the  court,  subscribed  or  attached  thereto,  knowing 
such  signature  or  seal  to  be  false  or  counterfeit,  every  such  person  shall 
be  guilty  of  felony,  and  shall  be  liable  to  the  same  punishment  as  any 
offender  under  the  act  of  the  session  of  Parliament  of  the  eighth  and 
ninth  years  of  the  reign  of  Her  present  Majesty,  chapter  one  hundred 
and  thirteen. 

As  to  misdemeanors  under  this  act : 

221.  From  and  after  the  commencement  of  this  act,  any  bankrupt  Penalty  on 
who  shall  do  any  of  the  acts  or  things  following,  with  intent  to  defraud  P«"?db  guilty 
or  defeat  the  rights  of  his  creditors,  shall  be  guilty  of  a  misdemeanor,  j^^^?^  *|JJ^]^" 
and  shall  be  liable,  at  the  discretion  of  the  court  before  which  he  shall 
be  convicted,  to  punishment  by  imprisonment  for  not  more  than  three 
years,  or  to  any  greater  punishment  attached  to  the  offence  by  any  ex- 
isting statute : 

1.  If  he  shall  not  upon  the  day  limited  for  his  surrender,  and  before 

three  of  the  clock  of  such  day,  or  at  the  hour  and  upon  the  day 
allowed  him  for  finishing  his  examination,  after  notice  thereof  in 
writing,  to  be  served  upon  him  personally  or  left  at  his  usual  or 
last  known  place  of  abode  or  business,  and  after  the  notice  herein 
directed  in  the  London  Gazette,  surrender  himself  to  the  court 
(having  no  lawful  impediment  allowed  by  the  court),  and  sign 
or  subscribe  such  suiTender,  and  submit  to  be  examined  before 
such  court  from  time  to  time : 

2.  If  he  shall  not  upon  his  examination  fully  and  truly  discover,  to 

the  best  of  hie  knowledge  and  belief,' all  his  property,  real  and 
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24  &  25  Vict.  personal,  inclusive  of  his  rights  and  credits,  and  how  and  to 

C.J134.  whom,  and  for  what"  consideration,   and  when  he  disposed  oi, 

Rntkrvptcy  assigned,  or  transferred  any  part  thereof,  except  such  part  as  has 

and  been  really  and  bona  fide  before  eold  or  disposed  of  in  the  way 

Itisulcencf/  Act.  of  his  trade  or  business,  if  any,  or  laid  out  in  the  ordinary  ex- 

pense  of  his  family,  or  shall  not   deliver  up  to  the  court,  or 

dispose  as  the  court  directs  of  all  such  part  thereof  as  is  in  his 

possession,   custody,   or  power,  except  the  necessary  wearing 

apparel  of  himself,  his  wife  and  children ;  and  deliver  up  to  the 

court  all  books,  papers,  and  writings  in  his  possession,  custody, 

or  power  relating  to  his  property  or  affairs : 

3.  If  he  shall,  after  adjudication,  or  within  sixty  days  prior  to  ad- 

judication, with  intent  to  defraud  his  creditors,  remove,  conceal, 
or  embezzle  any  part  of  his  property  to  the  value  of  ten  pounds 
or  upwards : 

4.  If,  in  case  of  any  person  having  to  his  knowledge  or  belief  proved 

a  false  debt  under  his  bankruptcy,  he  shall  fail  to  disclose  the 
same  to  his  assignees  within  one  month  after  coming  to  the  know- 
ledge or  belief  thereof: 

6.  If  he  shall,  with  intent  to  defraud,  wilfully  and  fraudulently  omit 
from  his  schedule  any  effects  or  property  whatsoever  : 

6.  If  he  shall,  after  the  filing  of  the  petition  for  adjudication,  with 

intent  to  conceal  the  state  of  his  affairs,  or  to  defeat  the  object 
of  the  law  of  bankruptcy,  conceal,  prevent  or  withhold  the  pro- 
duction of  any  book,  deed,  paper,  or  writing  relating  to  his  pro- 
perty, dealings,  or  affairs : 

7.  If  he  shall,  after  the  filing  of  the  petition  for  adjudication,   or 

within  three  months  next  before  adjudication,  with  intent  to 
conceal  the  state  of  his  affairs,  or  to  defeat  the  objects  of  the 
law  of  bankruptcy,  part  with,  conceal,  destroy,  alter,  mutilate, 
or  falsify,  or  cause  to  be  concealed,  destroyed,  altered,  mutilated, 
or  falsified,  any  book,  paper,  writing,  or  security,  or  document 
relating  to  his  property,  trade,  dealings,  or  affairs,  or  make  or  be 
privy  to  the  making  of  any  false  or  fraudulent  entiy  or  statement 
in  or  omission  from  any  book,  paper,  document,  or  writing 
relating  thereto : 

8.  If,  within  the  like  time,  he  shall,  knowing  that  he  is  at  the  time 

unable  to  meet  his  engagements,  fraudulently  and  with  intent  to 
diminish  the  sum  to  be  divided  amongst  the  general  body  of  his 
creditors,  have  made  away  with,  mortgaged,  encumbered,  or 
charged  any  part  of  his  property,  of  what  kind  soever,  or  if  after 
adjudication  he  shall  conceal  from  the  court  or  his  assignee  any 
debt  due  to  or  from  him  : 

9.  If,   being  a  trader,   he  shall,   under  his  bankruptcy,   or  at  any 

meeting  of  his  creditors  within  three  months  next  preceding  the 
filing  of  the  petition  for  adjudication,  have  attempted  to  account 
for  any  of  his  property  by  fictitious  losses  or  expenses  : 

10.  If,  being  a  trader,  he  shall,  within  three  months  next  before  the 
filing  of  the  petition  for  adjudication,  und^r  the  false  colour  and 
pretence  of  carrying  on  business  and   dealing  in   the  ordinary 
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coarse  of  trade,  have  obtained  on  credit  from  any  person  any  24  &  25  Vict. 
goods  or  chattels  with  intent  to  defraud  :  t_l^^" 

11.  If^   being  a  trader,  he  shall,  with  intent  to  defraud  his  creditors,     Bankrupictf 
within  three  months  next  before  the   filing  of  the  petition  for         <*^ 
adjudication,  pawn,  pledge,  or  dispose  of,  otherwise  than  by  bona         '^^ 
Hde  transactions  in  the  ordinary  way  of  his  trade,  any  of  his 
goods  or  chattels  which  have  been  obtained  on  credit  and  remain 
unpaid  for. 

222.  If  it  shall  at  any  time  appear  to  any  court  under  this  act  that  Jarisdiotion 
the  bankrupt  has  been  guilty  of  any  of  the  offences  in  the  next  preceding  *"<!  powera  of 
section  set  forth,  such  court  shall  have  and  may  exercise  such  jurisdic-  [JJ"*^^"^^"^'^* 
tion,  rights,  powers,  and  privileges,  for  the  summoning,  apprehending,  \^  respect  of 
committing,  remanding,   bailing,  and  otherwise  proceeding  in  respect  bankrupt  gulliy 
of  such   bankrupt,   as  are  exercised   by  and  vested   in  Her  Majesty's  of  any  of  offences 
justices  of  the  peace  in  respect  of  persons  against  whom  a  charge  or  Jj^r^^^l^^^^^ro 
complaint  shall  have  been  made  before  any  one  or  more  of  the  said 
justices  in  respect  of  any  felony  or  indictable  misdemeanor  committed 
within  the  limits  of  the  jurisdiction  of  such  justice  or  justices  ;  and  all  Provisions  of 
the  provisions  of  the  act  of  the  session  of  Parliament  of  the  eleventh  11&  12  Vjc. 
and  twelfth  years  of  the  reign  of  Her  present  Majesty,  chapter  forty-  ®-  42»  extcmua 
two,  shall,  with  such  variations  as  the  nature  of  the  case  may  require,  °  ^ '"  ^^^* 
extend  and  apply  to  the  court,  and  to  the  Commissioners  of  the  London 
and   other  district  Courts  of  Bankruptcy,  and  to  the  judges  of  the 
County  Courts  acting  in  matters  under  this  act,  and  their  proceedings, 
OS  weU  as  to  justices  of  the  peace  and  their  proceedings. 

22s.  The  court  may  direct  that  the  creditors  assignee,  or,  if  there  be  conrt  may 
no  creditors  assignee,  the  official  assignee,  or  any  of  the  creditors  of  appoint  pro- 
the  bankrupt,  shall  act  as  the  prosecutor  in  respect  of  such  offence,  and  "cutor. 
shall  give  to  such  assignee  or  creditor  a  certificate  of  the  court  having 
80  directed,  which  certificate  shall  be  deemed  sufficient  proof  of  such 
prosecution  having  been  directed  as  aforesaid  ;  and  upon  the  production  (^i^  ^  _. 
of  such  certificate  the  costs  of  such  prosecution  shall  be  allowed  by  secation. 
the   court  before  which  any   person   shall  be  prosecuted   or  tried  in 
pursuance    of   such  direction,   unless  such  last-mentioned  court  shall 
specially  otherwise  direct^  and  when  allowed  by  any  such  court  such 
sum  so  allowed  shall  be  ordered  by  the  said  court  to  be  paid  and 
borne  in  all  respects  in  the  same  manner  as  the  expenses  of  prosecutions 
for  felonies  are  now  paid  and  borne,  and  the  same  shall  be  paid  and 
borne  accordingly  ;  and  any  expenses  incurred  by  such  prosecutor,  other 
than  those  so  defrayed  in  accordance  with  the  next  following  clause, 
shall   be   paid  out  of  the  account  intituled  *^The   Chief  Registrar's 
Account," 

224.  The  court  may  direct  the  assignees  to  lay  the  papers  before  the  power  to  court 
Attorney-General  (or  the  Solicitor-General  during  a  vacancy  in  the  to  direct 
office  of  Attorney-General)  for  his  direction  thereon,  either  wliile  the  reference  to 
bankruptcy  is  pending  before  the  court  or  when  it  has  been  brought  to  Q^Jl^^f ' 

a  conclusion. 

225.  In  any  indictment  or  information  for  any  misdemeanor  under  Indictment 
this  act  it  shall  be  sufficient  to  set  forth  the  substance  of  the  offence 
charged,  without  alleging  or  setting  forth  any  debt,  act  of  bankruptcy, 
petition,  or  adjudication,  or  any  summons,  wai-rant,  order,  rule,  or  pro- 
ceeding of  or  in  any  court  acting  under  this  act. 
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"Bank  of 
England :" 

"Banknipt-;' 

"  Commis- 
Bioner,"  &c. 

"  Court  T' 


"  Court  of 
Bankruptcy :" 

•• 

"Creditor:" 

u 

"Creditors 
present  at  any 
meeting;" 

« 

"Gaoler:" 

a 

"MeBiengor:" 

« 

"Metropolitan 
district:" 

it 

"Oath:" 

tt 

"Affidavit:'' 

"Petition  for 
adjadicatbn  of 
Bankruptcy :" 

«c 

As  to  the  definition  and  explanation  of  terms : 

229.  The  terms  and  words  hereinafter  enumerated  or  explained,  where- 
soever occurring  in  this  act,  shall' be  understood  as  hereinafter  defined  or 
explained,  unless  it  be  otherwise  specially  provided,  or  there  be  some- 
thing in  the  subject  or  context  repugnant  to  such  definition  or  expla- 
nation ;  that  is  to  saj, 

"Annulling"  shall  mean  also  "superseding:" 

"  Assignee "  shall  mean  the  assignee  of  the  estate  and  effects  of  the 
bankrupt  or  petitioner,  chosen  by  the  creditors ;  and  until  such 
assignee  shall  be  chosen,  or  where  no  such  assignee  shall  exist,  shall 
mean  the  official  assignee : 

"  Bank  of  England  "  shall  mean  also  all  branches  or  agents  thereof : 

"  Bankrupt "  shall  mean  any  person  who  shall  have  been  under  any 
former  acts,  or  who  shall,  be  by  any  court  under  the  provisions  of 
this  act,  adjudicated  bankrupt : 

"  Commissioner,"  and  "  Commissioner  of  the  Court  of  Bankruptcy," 
shall  include  the  judge  of  any  County  Court  entitled  to  act  in 
bankruptcy  under  this  act : 

"  Court,"  "  the  Court,"  "  the  Courts,"  shall  mean  the  Court  in  Ix)n- 
don,  or  any  country  district  court,  or  any  County  Court,  acting 
under  this  act,  according  as  such  several  constructions  shall  be 
consistent  with  the  context : 

Court  of  Bankruptcy"  shall  mean  Her  Majesty's  Court  of  Bank- 
ruptcy constituted  under  this  act,  and  the  Commissioners  thereof : 

Creditor  "  shall  mean  also  any  two  or  more  persons  being  partners, 
and  incorporated  and  joint-stock  companies : 

Creditors  present  at  any  meeting  "  shall  include  creditors  who  are 
represented  by  some  person  duly  authorized  by  any  such  creditor  in 
writing,  and  such  authority  shall  not  require  a  stamp  : 

Gaoler"  shall  include  the  keeper  or  governor  of  any  gaol  or  prison  : 

Messenger  "  shall  mean  also  and  include  his  assistant  or  assistants, 
duly  authorized  by  him  to  act  as  his  deputy  or  deputies,  when 
acting  under  order  of  the  court : 

Metropolitan  district"  shall  mean  and  include  every  parish  the 
distance  whereof  as  measured  by  the  nearest  highway  from  the 
General  Post  Office  in  London  to  the  parish  church  of  such  parish 
shall  not  exceed  twenty  miles  : 

Oath,"  "  affidavit,"  shall  mean  and  include  the  declaration  or  affir- 
mation of  any  person  whom  any  act  of  Parliament  shall  have 
authorized  to  make  such  declaration  or  affirmation  in  lieu  of  an  oath : 

"  Petition  for  adjudication  "  or  "  petition  in  bankruptcy  "  shall  mean 
any  petition  by  or  against  a  debtor  for  adjudication  of  bankruptcy ; 
and  where  in  any  act  of  Parliament,  instrument,  document,  or  other 
proceeding  granted,  executed,  or  made  before  the  commencement  of 
this  act  mention  shall  have  been  or  shall  be  made  of  any  fiat  in 
bankruptcy,  or  commission  in  bankruptcy,  such  act,  instrument, 
document,  or  proceeding  shall  be  construed  as  though  such  fiat  or 
commission  had  been  a  petition  in  bankruptcy  under  this  act,  so 
far  as  the  circumstances  will  admit : 
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•^*  Petitioning  creditor  **  shall  mean  the  creditor  who  filed  the  petition  24  &  25  Vict. 
for  adjudication :  .  c.  134. 

***  Property "  shall  mean  and  include  all  the  real  and  personal  estate    Bankntptcu 
and  effects  of  the   petitioner  or  bankrupt  within  this  realm  and         and 
abroad  (except  as  herein  provided),  and  all  the  future  estate,  right,  Intolvtnctj  Act. 
title,  interest,  and  trust  of  such  petitioner  or  bankrupt  in  or  to  any  «;  p.'^^T"' 
real  or  personal  estate  and  effects,  within  this  realm  or  abroad,  creditw:""*^ 
which  may  revert,  descend,  be  devised  or  bequeathed  or  come,  and  ,,  „  ^ 

all  debts  due   or  to  be  due  to  him,  before  he  shall  have  obtained      ^^^  ^* 
his  discharge : 

^*  Prisoner  "  shall  mean  any  person  in  actual  custody  within  the  walls,  "Prisoner;" 
rules,  or  liberties  of  any  prison  in  England  for  any  debt,  damages, 
costs,  sum  or  sums  of  money,  or  for  any  contempt  by  reason  of 
nonpayment  of  any  sum  or  sums  of  money  or  costs  : 

"Proper  County  Court"  shall  mean  the  County  Court  within  the  "Proper Comity 
district  of  which  the  debtor  has  resided  or  carried  on   business  Court:" 
during  the  six  months  next  immediately  preceding  the  time  of  filing 
a  petition  under   this   act  by  or  against  him,  or  for  the  longest 
period  daring  such  six  months : 

**  Sheriff"  shall  include  sheriff  substitute  :  "Sheriff:'* 

'**  Suit "  shall  include  action  at  law  and  suit  at  equity  or  other  pro-  **  Suit:" 
ceeding  : 

For  the  purposes  of  this  act,  all  persons  shall  be  deemed  traders  who,  "T,ader;" 
prior  to  the  commencement  of  this  act  would  have  been  liable  to 
be  adjudicated  bankrupt  under  the  laws  of  bankruptcy   then  in 
force : 

■*'  United    Kingdom "   shall    mean    the  United   Kingdom  of   Great ''  United 
Britain  and  Ireland :  •  Kingdom:*' 

.In  all  cases  in  which  any  particular  number  of  days  is  prescribed  by  "  Computation 
this  act,  or  shall  be  mentioned  in  any  rule  or  order  of  court  which  of  t"nc:'* 
shall  at  any  time  be  made  under  this  act,  for  the  doing  of  any  act, 
or  for  any  other  purpose,  the  same  shall  be  reckoned,  in  the  absence 
of  any  expression  to  the  contrarj',  exclusive  of  the  first  and  in- 
clusive of  the  last  day,  unless  the  last  day  shall  happen  to  fall  on 
a  Sunday,  Christmas-day,  Good  Friday,  Monday  and  Tuesday  in 
Easter  week,  or  a  day  appointed  for  a  public  fast  or  thanksgiving, 
in  which  case  the  time  shall  be  reckoned  exclusive  of  that  day  also. 
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STATUTES  AND  PARTS  OF  STATUTES 

AFFECTING     THE     CRIMINAL     LAYT,     PASSED     IN     THE     SESSION     OF 
PARLIAMENT    OF     1862. 


DISCHABGED    PRISONERS  AID   ACT. 
25  &  26  Vict.  Cap.  44. 

An  Act  to  amend  the  Law  relating  to  the  giving  of  Aid  to  Discharged 

Prisoners.— Il7ih  July,  1862.] 

WHEREAS  by  the  thirty-ninth  section  of  an  act  passed  io  the 
session  holden  in  the  fourth  yesir  of  Kin;^  George  the  Fourth, 
<>eo.  4  c.  64  chapter  sixty-four,  intituled  An  Act  for  cofisolidating  and  amending 
(1823)  '  the  Laws  relating  to  the  building^  repairing^  and  regnltxiing  of  ceriam 
Gaols  and  Houses  of  Correction  in  England  and  Wales^  and  herein- 
after referred  to  as  "  the  Gaol  Act,"  it  is  provided  that  it  should  be 
lawful  for  any  one  or  more  of  the  visiting  justices  of  any  prison  to 
which  that  act  extended,  from  whence  uny  prisoner  should  be  dis- 
ciiarged,  to  direct  that. such  moderate  sum  of  money  should  be  given 
and  paid  to  any  and  every  such  prisoner  so  discharged  who  should  not 
have  the  means  of  returning  to  his  or  her  family  or  place  of  settlement, 
or  resorting  to  any  place  of  employment  or  honest  occupation,  as,  in 
the  judgment  of  such  justice  or  justices,  should  be  requisite  and  neces- 
sary for  such  purpose,  under  all  the  circumstances  attending  the  case 
of  any  such  prisoner  ;  and  that  such  sum  of  money  should  be  paid  by 
the  keeper  of  such  prison,  to  or  for  the  use  of  such  prisoner  for  the 
purpose  aforesaid,  and  that  all  such  sums  should  be  provided  for,  either 
out  of  such  bequests  or  benefactions  as  thei*ein  mentioned,  or  in  such 
manner  as  is  by  the  Gaol  Act  directed  with  respect  to  the  expense  of 
the  support  and  maintenance  of  the  prisoners  in  the  prisons  to  which 
such  act  extends  :  And  whereas  divers  societies,  hereinafter  referred  to 
as  **  Discharged  Prisoners  Aid  Societies,"  have  been  formed  in  divers 
parts  of  England,  by  persons  subscribing  voluntarily,  for  the  purpose  of 
tinding  employment  for  discharged  prisoners,  and  enabling  them  by 
loans  and  grants  of  money  to  live  by  honest  labour  :  And  whereas  it 
is  expedient  that  power  should  be  given  to  the  visiting  justices' of 
prisons  to  give  aid  under  the  said  act  to  discharged  prisoners  through 
the  medium  of  a  Discharged  Prisoners  Aid  Society,  in  cases  where 
such  society  has  been  previously  certified  by  the  justices  having  juris- 
diction over  such  gaol  or  house  of  correction,  at  some  court  of  general 
or  quarter  sessions,  or  at  some  quarterly  sessions  held  by  them,  to  be  a 
:Society  approved  of  by  them :  Be  it  enacted  by  the  Queen's  most  excel- 
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lent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  spiritual  25  &  26  Vict. 
and  temporal,  and  Commons,  in  this  present  Parliament  assembled,  and        ^'  ^*' 
by  the  authority  of  the  same,  as  follows :  DUciu^rtd 

1,  The  justices  having  jurisdiction  over  any  gaol  or  house  of  cor-  Prisonert  Aid 
rection  to  which  the  Gaol  Act  extends  may,  "at  any  court  of  general  or         ^^^'• 
quarter  sessions,  or  at  any  quarterly  sessions,  upon  the  application  of  p^^g^.  ^^  -^^^ 
any  one  or  more  member  or  membei^s  of  a  Prisoners  Aid  Society,  and  tices  to  gmut 
after  examining  the  rules  of  such  society,  and  receiving  such  evidence  certificates  of 
as  they  think  fit  as  to  the  condition  of  such  society,  issue  a  certificate  *ppro^»j  of  Pl- 
under the  hand  of  their  chairman  to  the  effect  that  such  society  is  ^f"ie^\ 
approved  of  by  them  -for  the  purposes  of  this  act ;  and  they  may,  at  any  and  to  revoke 
future  court  of  general  or  quarter  sessions,  or  at  any  future  quarterly  or  suspend  tlie 
sessions,  upon  due  cause  shown,  by  a  writing  under  the  hand  of  their  """*• 
chairman,  revoke  or  suspend  such  certificate ;  and  any  society  in  respect 

of  which  such  certificate  as  aforesaid  has  been  granted  and  remains  in 
force  shall  be  deemed  to  be  a  *'  Certified  Prisoners  Aid  Society,"  and  to 
be  entitled  to  such  privileges  as  are  hereinafter  mentioned. 

2.  Where  a  prisoner  is  discharged  from  any  prison  to  which  the  Relief  may  be 
said  Gaol  Act  extends,  the  visiting  justices  of  such  prison,  instead  of  f5^.^  ^J  • 
directing  that  such  moderate  sum  of  money  shall  be  paid  by  the  keeper  ^^  ,|^  ^"' 
of  such  prison  to  or  for  the  use  of  such  prisoner  for  the  purpose  aforesaid,  societj.'* 
may  if  they  think  fit  direct  that  such  sum,  not  exceeding  in  any  case  two 

pounds,  shall  be  paid  to  the  treasurer  of  a  certified  Prisoners  Aid  Society 
on  their  receiving  from  such  society  an  undertaking  in  writing,  signed  by 
the  secretary  thereof,  that  the  same  shall  be  applied  for  the  benefit  of  such 
prisoner :  Provided  that  if  it  shall  not  be  possible  for  the  society  so  to 
apply  such  sum  for  the  benefit  of  such  prisoner,  the  same  or  so  much 
thereof  as  shall  not  have  been  so  applied  shall  be  applied  by  such 
society  for  the  benefit  of  such  other  prisoner  or  prisoners  discharged 
from  the  said  gaol  as  the  said  visiting  justices  shall  direct. 

8.  All  sums  paid  to  a  certified  Prisoners  Aid  Society  under  this  act  Faods  oat  of 
shidl  be  provided  for  out  of  the  same  funds  and  in  the  same  manner  as  ^^'"^^  i^P*7- 
is  by  the  said  Gaol  Act  directed  with  respect  to  the  sums  therein  ""^^^^  P«>^»ded. 
authorized  to  be  given  or  paid  as  herein-before  recited  to  discharged 
prisoners. 


TRANSFER  OF  LAND  ACT. 

25  &  26  Vict.  Cap.  53. 

An  Act  to  facilitate  the  Proof  of  Title  to^  and  the  Conveyance  of  Real 
Estates.— \29\\i  July,  1862.] 

105.  If  in  any  proceeding  to  obtain  the  registration  of  any  land,  or  Person  making; 
any  land  certificate  or  certificate  of  title,  or  otherwise  in  any  transaction  f«l««  statement 
relating  to  land  which  is  or  is  proposed  to  be  put  upon  the  registry,  g"*'^^  ®^  """ 
mny  person  acting  either  as  principal  or  agent  shall,  knowingly  and  •^•"'"' 
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25  &  26  VicU 
c53. 

Trttfufsr  of 
Land  Act, 


As  to  persons 
ajrgi'ieved  bv 
proceeding,  &c., 
for  any  act  de- 
clared a  misde- 
meaoor. 

Anairers  to  bills, 
qttestionSi  &c., 
not  admissible 
in  evidence. 


Frand  a  misde- 
meanor. 


Panishment 


Interpretation 
of  terms. 


with  intent  to  deceive,  make  or  assist  or  join  in  or  be  privy  to  the 
making  of  any  material  false  statement  or  representation,  or  suppress,, 
conceal,  or  assist  or  join  in  or  be  privy  to  the  suppressing,  withholding, 
or  concealing  from  any  judge,  or  the  registrar,  or  any  person  employed 
by  or  assisting  the  registrar,  any  material  document,  fact,  or  matter  of 
information,  every  person  so  acting  shall  be  deemed  to  be  guilty  of  a 
misdemeanor,  and  on  conviction  shall  be  liable  to  be  imprisoned  for  a 
term  not  exceeding  three  years,  and  either  with  or  without  hard  labour, 
or  to  be  fined  such  sum  as  the  court  by  which  he  is  convicted  shall 
award:  the  act  or  thing  done  or  obtained  by  means  of  such  frand  or 
falsehood  shall  be  null  and  void  to  all  intents  and  purposes,  except  as- 
against  a  purchaser  for  valuable  consideration  without  notice. 

106.  No  proceeding  or  conviction  for  any  act  hereby  declared  to  be 
a  misdemeanor  shall  aifect  any  remedy  which  any  person  aggrieved  by 
such  act  may  be  entitled  to,  either  at  law  or  in  equity,  against  the  person 
who  has  committed  such  act. 

107.  Nothing  in  this  act  contained  shall  entitle  any  person  to  refuse 
to  make  a  complete  discoveiy  by  answer  to  any  bill  in  equity,  or  to 
answer  any  question  or  interrogatory  in  any  civil  proceeding,  in  any 
court  of  law  or  equity,  or  in  the  Court  of  Bankruptcy;  but  no  answer 
to  any  such  bill,  question,  or  inten'ogatory  shall  be  admissible  in 
evidence  against  such  person  in  any  criminal  proceeding. 

138.  If  any  person  fraudulently  procures,  assists  in  fraadulently 
procuring,  or  is  privy  to  the  fraudulent  procurement  of  any  order  of 
the  Court  of  Chancery  in  relation  to  registered  land,  or  fraudulently 
procures,  assists  in  fraudulently  procuring,  or  is  privy  to  the  fraudulent 
procurement  of  the  entry  on  the  register  of  any  caveat  or  notice  of  a 
charge,  or  of  the  erasure  from  the  register  or  alteration  on  the  register 
of  any  caveat  or  notice  of  a  charge,  such  person  shall  be  deemed  to  be 
guilty  of  a  misdemeanor ;  and  any  order  procured  by  fraud,  and  any  aoft 
consequent  on  such  order,  and  any  entry,  erasure,  or  alteration  so  made 
by  fraud,  shall  be  void  as  between  all  parties  or  privies  to  such  fraud. 

139.  Any  person  convicted  of  a  misdemeanor  under  the  last  pre- 
ceding section  shall  be  liable  to  imprisonment  for  any  term  not  ex- 
ceeding three  years,  with  or  without  hard  labour,  or  to  be  fined  such 
sum  as  the  court  by  which  he  is  convicted  shall  think  just. 

140.  In  the  construction  of  this  act  (except  where  the  context  or 
other  provisions  require  a  different  construction),  the  word  "  person " 
shall  include  Her  Majesty,  Her  heirs  and  successors,  and  the  Duke  of 
Cornwall  for  the  time  being,  and  also  a  body  politic  or  corporate  ;  the 
word  "  possession  "  shall  include  receipt  of  the  rents  and  profits  ;  the 
word  ^Mand "  shall  include  messuages,  tenements,  and  hereditaments, 
corporeal  or  incorporeal ;  and  the  word  '^  incumbrance  '*'  shall  mean 
any  legal  or  equitable  mortgage  in  fee  or  for  any  less  estate,  and  also 
any  money  secured  or  charged  on  land  by  a  trust,  or  by  judgment, 
decree,  or  order  of  any  superior  court  of  law  or  equity,  and  also  any 
legacy,  portion,  lien,  or  other  charge  whereby  a  gross  sum  of  money  Js 
secured  to  be  paid,  and  also  any  annual  or  periodical  charge  which  by 
the  instrument  creating  the  same,  or  by  any  other  instrument,  is  made 
repurchaseable  on  payment  of  a  gross  sum  of  money,  and  also  any 
arrear  remaining  unpaid  of  any  annual  or  periodical  charge,  for  pay- 
ment of  which  arrear  a  sale  of  any  land  charged  therewith,  might  be 
decreed  by  a  court  of  equity. 
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MEKCHANT  SHIPPING.  ACT  AMENDMENT  ACT. 
25  &  26  Vict.  Cap.  63. 


An  Act  to  amend  '^The  MercJimit  Shipping  Act,  1854,"  ^'Tht  Mercluint 
Shipping  Act  Amendment  Acty  1855,'*  mid  "  The  Customs  Consoli' 
dation  Act,  1853.'*— [29th  July,  1862.] 

16.  Any  person  appointed  to  any  office  or  service  by  or  under  any  Pauisbment  for 
local  marine  board  shall  be  deemed  to  be  a  olerk  or  servant  within  the  embezzlement  in 
meaning  of  the  sixty-eighth  section  of  the  act  of  the  twenty-fifth  year  "'^^PP'ng  ^^^^^ 
of  the  reign  of  Her  present  Majesty,  chapter  ninety-six  : 

If  any  such  person  fraudulently  applies  or  disposes  of  any  chattel, 
money,  or  valuable  security  received  by  him  whilst  employed  in  such 
office  or  service  for  or  on  account  of  any  such  local  marine  board,  or 
for  or  on  account  of  any  other  public  board  or  department,  to  his 
own  use  or  any  use  or  purpose  other  than  that  for  which  the  same  was 
paid,  entrusted  to,  or  received  by  him,  or  fraudulently  withholds,  retains, 
or  keeps  back  the  same  or  any  part  thereof  contrary  to  any  lawful 
directions  or  instructions  which  he  is  required  to  obey  in  relation  to 
Bach  office  or  service,  he  shall  be  deemed  guilty  of  embezzlcnient  within 
the  meaning  of  the  said  section  : 

Any  such  person  shall,  on  conviction  of  such  offence  as  aforesaid,  be* 
liable  to  the  same  pains  and  penalties  as  are  thereby  imposed  upon  any 
clerk  or  servant  for  embezzlement : 

In  any  indictment  against  such  person  for  such  oifeuce  it  shall  be 
sufficient  to  charge  any  such  chattel,  moneyi  or  valuable  security  as  the 
property  either  of  the  board  by  which  he  was  appointed,  or  of  the  board 
or  department  for  or  on  account  of  which  he  may  have  received  the  same; 
and  no  greater  particularity  in  the  description  of  the  property  shall  bo 
required  in  such  indictment  in  order  to  sustain  the  same,  or  in  proof  of  the 
offence  alleged,  than  is  required  in  respect  of  an  indictment  or  the  subject 
matter  thereof  by  the  seventy-first  section  of  the  said  last-mentioned  act. 

66.  The  following  terms  used  in  the  sections  of  this  act  hereinafter  Interpretotion» 
contained  shall  have  the.  respective  meanings  hereby  assigned  to  them,  o^  temu. 
if  not  inconsistent  with  the  context  or  subject  matter  ;  that  is  to  say, 

The  word  "report"  shall  mean  the  report  required  by  the  customs  ** Beport." 

laws  to  be  made  by  the  master  of  any  importing  ship  : 
The  word  "  entry "  shall  mean  the  entry  required  by  the  customs  "  Entry." 

laws  to  be  made  for  the  landing  or  discharge  of  goods  from  an 

importing  ship : 
The  word  ** goods'*  shall  include  every  description  of  wares   and^Ckxxis." 

merchandise : 
The  word   "wharf"  shall  include  all  wharves,  quays,  docks,  and"^^^"^''*^ 

premises  in  or  upon  which  any  goods  when  landed  from  ships 

may  be  lawfully  placed : 
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S5  Si  26  Vict. 
c63. 

Mercfiani 

iSffipping  Act 

AmendrntfU 

Act. 

"Warehouse;' 

•♦Wharf  owner." 

**  Warehouse 
owiicr." 

**  Shipowner.'* 

♦'Owner  of 
ISOods." 


The  word  "  warehouse"  shall  include  all  warehouses,  buildings,  and 

premises  in  which   goods  wiien  landed  from  ships  may  be  law* 

fully  placed : 
Tlie   expression   "wharf    owner"   shall  mean  the  occupier  of  any 

wharf  as  hereinbefore  defined  : 
The  expression  "  wai-ehouse  owner"  shall  mean  the  occupieir  of  any 

warehouse,  as  hereinbefore  defined  : 
The  word  "shipowner"  shall  include  the  master  of  the  ship  and 

every  other  person  authorized  to  act  as  agent  for  the  owner,  op 

entitled  to  receive   the   freight,   demurrage,   or  other  charges 

payable  in  respect  of  such  ship  : 
The  expression  "owner  of  goods"  shall  include  every  person  who  is 

for  the  time  being  entitled,  either  as  owner  or  agent  for  the 

owner,  to  the  possession  of  the  goods,  subject  in  the  case  of  a 

lien,  if  any,  to  such  lien. 


NAVAL   AND  VICTUALLING   STORES   ACT. 
25  &  26  Vict.  Cap.  64. 


An  Act  for  the  Better  Protection  of  Her  Majest^s  Naval  and  VtctuaUwgt 
Stores.— [29th  July,  1862.] 

WHEREAS  the  existing  enactments  for  the  protection  of  Her 
Majest/s  naval  and  victualling  stores  are  numerous  and  com- 
plicated, and  difficulties  have  arisen  in  their  application,  and  it  is  conse- 
quently expedient  to  reduce  into  one  act  and  simplify  and  amend  them. 

Be  it  therefore  enacted  l5y  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal^ 
and  Commons,  in  this  present  Parliament  assembled,  and^by  the  autho- 
rity of  the  same,  as  follows  : 

Preliminary. 

Short  utle.  L  This  ^ct  may  be  cited  as  ^^The  Naval  and  Victualling  Stores 

Act,  1862." 
Extent  of  act.       2.  This  Act  sball  not  extend  to  Scotland  or  Ireland. 

3.  In  tliis  Act-^ 
Interpratation  The  term  "  the  Admiralty"  shall  be  taken  to  mean  the  Lord  High 

•f  twins.  A  dmiral  of  the  United  Kingdom  for  the  time  being,  or  the 

ccmmissioners  for  the  time  being  for  executing  the  office  of 
Lord  High  Admiral : 
17  &  18  Vict.  The  term  "  dealer  in  marine  stores  "  shall  be  taken  to  mean  a 

^  ^^'  person  bound  to  conform  to  the  regulations  of  the  Merchant 

Shipping  Act,  1 854,  section  four  hundred  and  eighty  : 
S4  &  25Tict  Th3  term  ^Mealer  in  old  metals"  shall  be  taken  to  mean  a  person 

«.  110.  answering  the  description  of  such  a  dealer  contained  in  "The- 

Old  Metal  Dealers  Act,  1861": 
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The  term  '<  Her  Majest/s  yards  "  shall  be  taken  to  mean  Her  25  &  S6  Vict. 

Majesty's  dcxsk  yards^  Her  Majesty's  victualling  yards,  and        c- W* 

Her  Majesty's  steam  factory  yards  :  y^^    '  „. 

The  term  "  constable  of  the  metropolitan  force"  shall  be  taken  to  tmUingSUnf 

mean  a  constable  belonging  to  that  force,  and  being  by  virtue         Acl 

of  the  act  of  the  session  of  the  twenty-third  and  twenty-fourth        

years  of  Her  Mcyesty  (chapter  one  hundred  and  thirty-five),  ^^^^^  ^^ 
•*  for  the  employment  of  the  metropolitan  police  force  in  Her 
Majesty's  yards  and  military  stations,"  employed  and  autho- 
rised to  act  in  any  of  Her  Majesty's  yards  and  within  the 
limits  in  that  act  mentioned. 
4.  The  enactments  described  in  Schedule  (A.)  to  this  Act  are  hereby  Enactment*  in 
repealed  to  the  extent  therein  specified,  and  only  as  to  Her  Majesty's  to'tWs^aot^ 
naval  and  victualling  stores ;  but  this  repeal  shall  not  extend  to  Scotland  to  naTal  and* 
or  Ireland,  or  affect —  yictQallini? 

(1.)  The  past  operation  of  any  such  enactment ;  but^tllTt!^ 

(2.)  Any  act  done  or  any  right  or  liability  already  acquired,  accrued,  Scotland  or 

or  now  existing  under  or  by  virtue  of  any  such  enactment ;  Ireland. 

(3.)  Any  penalty,  forfeitui*e,  or  other  punishment  incurred  or  to  be 

incurred  in  i*espect  of  any  offence  already  committed ;  or 
(4.)  The  institution  or  prosecution  of  any  legal  proceeding  or  any 
other  i*emedy  for  the  ascerUiining,  enforcing,  or  recovering  of 
any  such  liability,  penalty,  forfeiture,  or  punishment. 


I. — Marked   Stores. 
Imitation  of  Marks. 
5.  The  marks  mentioned  in  Schedule  (B.)  to  this  Act  may  be  applied  ^larka  in  Sch*- 
3n  or  on  Her  Mf^jesty's    naval  and   victualling  stores  to  denote  Her  ^"^^•^^^'^'j'Jl^^ 
jVInjesty's  property  in  stores  so  marked.      It  shall  be  lawful  for  the  for  hctm"-  * 
Admiralty,  their  contractors,  officers,  and  workmen,  and  for  no  other  jesty's  use  iu  or 
iI)erson,  to  apply  the  said  marks  or  any  of  them  in  or  on  naval  or  vie-  »?  "«^»i  "»* 
tualling  stores.    If  any  person  apply  any  of  the  said  marks  in  or  on  naval  ^j^J^^*™8 
or  victualling  stores  contrary  to  this  provision  he  shall  be  guilty  of  a  mis-  t  .    *.     ^ 
xlemeanor,  and  shall  be  liable  to  imprisonment  for  not  more  than  one  ,^rk8*»"mi*. 
year,  with  or  without  hard  labour.  demeanor. 

Defacing  of  Marks. 
6*  If  any  person,  with  intent  to  conceal  Her  Majesty's  property  in  Obliteration  of 
any  naval  or  victualling  stores,  take  out,  destroy,  or  obliterate,  wholly  or  mark*,  wiih 
in  part,  any  such  mark  in  or  on  any  such  stores,  he  shall  be  guilty  of  2**"^**l^^ 
felony,  and  shall  be  liable  to  imprisonment  for  not  more  than  two  years,  property  Ui^  * 
with  or  without  hard  labour.  stores,  felonj. 

Receiving^  ^c,  of  Marked  Stores. 
7*  If  any  person  receive,  possess,  keep,  sell,  or  deliver  any  naval  or  Knotvinxly 
victualling  stoi^es  marked  as  aforesaid,  knowing  them  to  be  so  marked,  receiving,  &&, 

he  shall  be  guilty  of  a  misdemeanor,  and  shall  be  liable  to  imprisonment  "*^^®f  storw, 
^  1  .i**!-.**  a  mibdennaoor* 

for  not  more  than  one  year,  with  or  w^ithout  hard  labour. 

8*  Where  the  person  charged  with  such  a  misdemeanor  is  a  dealer  in  Knowledge  of 
murine  stores  or  in  old  metals,  or  a  pei'son  employed  in  any  of  Her  stores  being- 

narked  pre- 
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:25  &  26  Vict.   Majesty's  yards,  knowledge  on  his  part  that  the  stores  to  which  the 

c  64.        charge  relates  were  at  the  time  of  the  commission  of  the  offence  marked 

' — ;;        as  aforesaid  shall  be  presumed,  until  the  contrary  is  shown  ;  in  other 

^^inTstlrZ'  cases  evidence  of  such  knowledge  shall  be  necessary  to  support  the 

Act.        charge. 

.  9.  Provided  always,  that  no  person  shall  be  liable  to  be  convicted  of 

deSeraofp^-  such  a  misdemeanor  who  shows  (whether  such  knowledge  as  aforesaid 
sons  employed  IS  presumed  or  proved  against  him  or  not)  that  he  came  by  the  storea 
in  yards,  but  to  to  which  the  charge  relates  lawfully,  and  without  reasonable  cause  for 
be  proved  in  believing  that  the  person  (if  any)  through  whom  he  came  by  the  same 
other  cases.        |^^^  ^^^  ^^^^  ^^  ^j^^  ^^^^  lawfully. 

^'Lw°p'!i^nhat  10.  The  provisions  of  the  Act  of  the  session  of  the  eighteenth  luid 
stores  werekw-  nineteenth  years  of  Her  Majesty  (chapter  one  hundred  and  twenty-six) 
fully  come  by.  «« for  diminishing  Expense  and  Delay  in  the  AdminisU*ation  of  Criminal 
Summary  trial  Justice  in  certain  Cases,"  shall  apply  in  the  case  of  a  person  charged 
«f  receivers,  &c.  ^jth  such  a  misdemeanor  in  manner  following : 

ii"ndercriiS^l'  C^-)  ^^®^®»  ^^  *^®  judgment  of  the  justices  at  such  petty  sessions  as 
Justice  Acfr*  ^^  *^^**  *®'  mentioned,  the  value  of  the  stores  to  which  the  charge 

18  &  19  Vict.  relates  does  not  exceed  one  pound,  section  one  of  that  act,  with 

c.  126.  all  provisions  relative  thereto,  shall  apply  : 

(2.)  Where,  in  the  judgment  of  such  justices,  such  value  exceeds  one 

pounil,  section  three  of  that  act,  with  all  provisions  reklive 

thereto,  shall  apply. 


11.*- Stores  Marked  or  Unmarked, 
Creeping,  sweeping^  or  dredging. 

Xo  nnantbo-  H'  ^^  ^^^^^^  °^^  ^^  lawful  for  any  person  (except  a  person  in  Her 

rined  person  to   Majesty's  service  or  in  tlie  employment  of  the  admiralty,  or  a  constable 

creep,  sweep,  or  of  the  metropolitan  police  force),  without  permission  in  writing  given 

^^redge  for  stores  \^y  ^^^^  admiralty  Or  by  some  person  authorised  by  the  admiralty  in  that 

v:ird8"of  dock-  behalf,  to  creep,  sweep,  or  dredge  for  stores  lost  or  supposed  to  be  lost 

yards,  &c.         in  the  sea  or  any  tidal  water  within  the  distance  of  one  hundred  yards 

from  any  vessel  belonging  to  Her  Majesty  or  in  Her  Majesty's  service, 

or  from  any  mooring  place  or  anchoring  place   appropriated  to  such 

vessels,  or  from  any  moorings  belonging  to  Her  Majesty,  or  from  any  of 

Her  Majesty's  yards.     If  any  person  creep,  sweep,  or  dredge  for  stores 

contrary  to  this  provision  he  shall  be  liable,  on  summary  conviction,  to 

a  penalty  of  not  more  than  five  pounds. 

Arrest  of  Offenders^  Vessels^  S^c. 
Policemen  cf  12*  A  constable  of  the  metropolitan  police  force  may)  within  the 

metropolitan      yard  and  limits  for  which  he  is  svvorn,  stop,  search,  and  detain  any 
Ins^  wtcd  "^-    ^^^^®^»  hovit^  or  carriage  in  or  on  which  there  is  reason  to  suspect  that 
cons^  &C.  ^"    ®"y  °^  ^^^'  Majesty's  naval  or  victualling  stores,  stolen  or  unlawfully 
obtained,  may  be  found,  or  any  person  reasonably  *  suspected  of  having 
or  conveying  any  such  stores  stolen  o^  unlawfully  obtained. 

ti^^It^pett*"  •"•?•  ^^  ^"^  person  be  brought  before  two  or  more  justices  at  petty 
sessions  m  ^  sessions  charged  with  having  or  conveying  any  of  Her  Majesty's  naval 
relation  to  stores  or  victualling  Stores  stolen  or  unlawfully  obtained,  or  reasonably  sus- 

stolen  or  nnlsw- pected  to  have  been  stolen  or  unlawfully  obtained,  the  following  pro vi- 
^ny  obtained,    ^^^^^  gij^U  ^^^  ^^^^  ^^  ^^^^^  ._ 
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(1.)  If  such  person  do  not  give  an  account  to  the  satisfaction  of  the  25  &  26  Vict. 
justices  how  he  came  by  such  stores  he  shall  be  deemed  guilty  of        c.  64. 
a  misdemeanor,  and,  on  summary  conviction  thereof  before  two        jTZlr 
or  more  justices  at  petty  sessions,  shall  be  liable  to  a  penalty  of  ^^  |;j^|^^j „ - 
not  more  than  five  pounds,  or  to  imprisonment  for  not  more  than     stares  Aeu 

two  months,  with  or  without  hard  labour  :  

(2.)  If  he  declare  that  he  received  such  stores  from  some  other  person, 
or  that  he  was  employed  as  a  carrier,  agent,  or  servant  to  convey 
the  same  for  some  other  person,  two  or  more  justices  at  petty 
sessions  may  cause  every  such  other  person,  and  every  former  or 
pretended  purcliaser  or  other  person  through  whose  possession 
the  same  have  or  are  declared  to  have  passed,  to  be  brought 
before  them  and  examined,  and  may  examine  witnesses  on  oath 
touching  the  same: 
(3.)  If  it  appear  to  two  or  more  justices  at  petty  sessions  that  any 
person  has  had  possession  of  such  stores  (for  which  purpose  the 
possession  of  a  carrier,  agent,  or  servant  shall  be  deemed  to  be 
the  possession  of  his  employer),  and  had  reasonable  cause  for 
believing  that  the  same  had  been  stolen  or  unlawfully  obtained, 
such  person  shall  be  deemed  to  have  liad  possession  thereof  at 
the  time  and  place  when  and  where  they  were  found  or  seised, 
and  to  be  guilty  of  a  misdemeanor,  and,  on  conviction  thereof 
before  two  or  more  justices  at  petty  se^^sions,  shall  he  liable  to  a 
penalty  of  not  more  than  five  pounds,  or  to  imprisonment  for  not 
more  than  three  months,  with  or  without  hard  labour. 
Searches  under  Warrants, 
14*  Where  information  on  oath  is  given  to  a  justice  of  the  peace  Search  warrant 
that  there  is  reasonable  cause  to  believe,  and  that  the  informant  believes,  ^  information 
that  some  of  Her  Majesty's  naval  or  victualling  stores,  marked  as  afore-  ^  ^*  ' 
said,  or  (whether  marked  or  not)  stolen  or  unlawfully  obtained,  are  in  a 
house  or  place  within  the  jurisdiction  of  such  justice,  he  may  issue  a 
search  warrant  to  a  constable. 

15.  Every  such  search  warn^nt  shall  be  a  sufiicient  authority  for  the  Effect  of  search 
constable  to  whom  the  same  is  directed  to  enter,  in  the  daytime,  or  by  warrant. 
night,  if  power  for  that  purpose  be  given  by  the  wan*ant,  with  such 
assistance  as  may  be  found  necessar}*,  into  such  house  or  place,  and  there 
to  search  for  such  naval  or  victualling  stores,  and  if  upon  such  search 
any  such  naval  or  victualling  stores  be  found,  then  to  seize  the  same, 
and  either  to  convey  the  same  before  a  justice  of  the  pence,  or  to  guard 
them  on  the  spot,  or  otherwise  dispose  of  them  in  a  place  of  safety, 
until  further  proceedings  can  be  taken  in  relation  thereto. 

16*  Where  under  any  such  searcli  warrant  any  naval  or  victualling  Dealers  in 
stores,  appearing  or  reasonably  suspected  to  belong  or  to  have  belonged  ™"^ne  s^res 
to  Her  Majesty,  are  found  in  the  possession  or  keeping  of  a  dealer  in  ^^Jjg  \q 
marine  stores  or  in  old  metals,  or  of  a  person  employed  in  any  of  Her  account  for  pos- 
Migesty's  yards,  and  such  dealer  or  person  does  not  prove  that  he  came  aassion  of  stores 
by  the  same  lawfully,  and  without  reasonable  cause  for  believing  that  ^**™'^^*®"'^'** 
the  person  (if  any)  through  whom  he  came  by  the  same  had  not  come 
by  the  same  lawfully,  such  dealer  or  pei'son,  on  summary  conviction 
before  two  or  more  justices  at  petty  sessions,  shall  be  liable  for  the  fii*st 
offence  to  a  penalty  of  not  more  than  five  pounds,  and  for  a  second  or 
other  subsequent  offence  to  a  penalty  of  not  more  than  twenty  pounds, 
or  imprisonment  for  not  more  than  thi*ee  months,  with  hard  labour. 
VOL.  IX.  d 


XXVI  APPENDIX. 

25  &  26  Vict.  ni.— General   Provisions. 

0.64. 

Procedure. 

and  FiSaw//»«       ^^'  ^"^J®^^  ^"^  Without  prejudice  to  the  application  by  this  act  of 
Siorea  A<^.  ^  t^®  ^^  ^^t  of  the  session  of  tlie  eighteenth  and  nineteenth  years  of 

Her  Majesty,  and  to  the  other  e^vpress  provisions  of  this  act,  such  of  the 

Parte  of  provisions  of  the  act  of  the  last  session  of  Parliament  (chapter  ninety- 

c^sffurccmS  ®^^^'  *'^^  consolidate  and  amend  the  statute  law  of  England  and  Ireland 
incorporated."^  relating  to  larceny  and  other  similar  offences,"  as  are  mentioned  in 

schedule  (C.)  to  this  act,  shall  be  incorporated  with  this  act,  and  shall 
for  the  purposes  of  this  act  be  read  as  if  they  were  hera  re-enacted. 

Criminal  pes-        18.  For  the  purposes  of  this  act  naval  or  victualling  stores  shall  be 
«s8ioo.  deemed  to  be  in  the  possession  or  keeping  of  any  person,  if  he  have 

them  in  his  personal  possession  or  keeping,  or  if  he  knowingly  and 
wilfully  have  them  in  the  actual  possession  or  keeping  of  any  other 
person,  or  in  any  house,  building,  lodging,  apartment,  field,  or  place, 
open  or  inclosed,  whether  occupied  by  himself  or  not,  and  whether  the- 
same  be  so  had  for  his  own  use  or  for  the  use  or  benefit  of  another. 

Saving  for  19*  Nothing  in  this  act  shall  be  taken  to  prevent  any  person  from 

iodictmenc.  being  indicted  for  any  indictable  offence  made  punishable  on  summary 
conviction  by  this  act,  or  to  prevent  any  person  from  being  liable  under 
any  other  act,  or  otiierwise,  to  any  other  or  higher  penalty  or  punish- 
ment than  is  provided  for  any  offence  by  this  act,  bat  so  that  no  person 
be  punished  twice  for  the  same  offence. 
Admiralty  alone  20-  It  shall  not  be  competent  for  any  person,  other  than  the  admiralty^ 
to  proBecnte.  ^j^^jj.  Qfficgrjj,  solicitors,  or  agents,  to  institute  or  carry  on  under  this  act 
any  prosecution  by  way  of  summary  proceeding  or  otherwise  for  any 
offence  by  this  act  made  felony  or  misdemeanor  or  made  punishable  on 
summary  conviction. 

Application  of  pecuniary  Penalties. 
Penalties,  &c,        21.  Notwithstanding  anything  in  any  act  relating  to  municipal  corpo- 
to  be  applied     ratioDS  or  to  the  metropolitan  police  force  or  in  any  other  act  contained, 
ljdm!fi[tt*"  °^any  pecuniary  penalty  or  other  monies  recovered  under  this  act  shall  be 
paid  or  applied  as  the  admiralty  shall  direct. 

Dealers  in  Old  Melah. 
Effect  of  con-        22*  Every  conviction  under  this  act  of  a  dealer  in  old  metals  shall,, 
miction  of  dealers  f^j.  ^jj^  purposes  of  registration  and  its  consequences  under  The  Old 
wnderThis  act.  ^^^^^^  Dealers  Act,  1861,  be  equivalent  to  a  conviction  under  that  act. 

Metropolitan  Police, 

Incorporation         23.  Subject  and  without  prejudice  to  the  express  provisions  of  thb 
of  provisions  of  j^jt,  all  enactments  relative  to  the  powers,  duties,  privileges,  and  respon- 
P«iwe  Force"      sibilities  of  the  metropolitan  police  force  when  acting  within  the  metro- 
Act;),  politan  police  district  shall,  in  relation  to  offences  and  other  matters 
connected  with  naval  and  victualling  stores  belonging  to  Her  Majesty, 
or  appearing  or  reasonably  suspected  to  belong  or  to  have  belonged  to 
Her  Majesty,  extend  and  apply  to  constables  of  the  metropolitan  force 
when  acting  within  the  yards  and  limits  for  which  they  are  sworn,  and 
such  enactments  shall  for  the  purposes  of  this  act  be  read  as  if  they 
were  here  re-enacted. 
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SCHEDULES. 


25&26Viet. 
C.46. 


SCHEDULE  (A.)  V^On 

to   Hbk    Majesty's  Naval  and  Victuallixo  Storesi     jstoreM^eL^ 


Enactxbhtb   rxpealbd  at 

except  as  to  ScoTUkUD  and  Ikelasd. 


Seatioa  and  Chapter. 


Title. 


Extent  of  BepeaL 


Stores  AeU 
Schednles. 


9  &  10  Will.  3,  c  41.  'An  act  for  the  better  preventing  the  embezzle- 
ment of  Hia  Majesty's  storesi  of  war,  ami 
preventing  cheats,  frauds,  and  abuses,  in 
paying  seamen's  wages. 


9  Geo.  1,  c  8. 


17  Geo.  2,  c.  40. 


39  &  40  Geo.  3, 0.89. 


•S4  Geo.  3,  c.  6a 


Sections  one,  two,  fonr, 
fire,  and  eight. 


An  act  for  oontinning  some  laws,  and  reviving    Sections    three, 
others  therein  mentioned,  for  exempting  apo-  j    and  five, 
thecaries  from  serving  pariali  and  ward  offices', 
and  npon  juries ;  and  relating  to  jnrors ;  and 
to  the  payment  of  seamen's  wages,  and  the , 
preservation  of  naval  stores,  and  stores  of 
war ;  and  concerning  the  militia  and  trophy 
money;  and  against  clandestine  running  of 
uncustomed   goods,  and   for   more  effectual 
preventing  frauds  relating  to  the  costoms, 
and  frauds  in  mixing  silk  with  stuffs  to  be 
exported. 

An  act  to  continne  the  several  laws  therein  Section  ten. 
mentioned  for  preventing  theft  and  rapine  on 
the  northern  borders  of  England;  for  the 
more  eflfectnal  punisliing  wicked  and  evil- 
dis\)08ed  persons  going  armed  in  disguise,  and 
doing  injuries  and  violences  to  the  persons 
and  properties  of  His  Majesty's  subjects,  and 
for  the  more  speedy  bringing  tlie  offenders  to 
justice  ;  for  continuing  two  clauses  to  pre- 
vent the  cutting  or  breaking  down  tlie  bank 
of  any  river,  or  sea  bank,  and  to  prevent  the 
malicious  cutting  of  hop-binds ;  and  for  the 
more  effectual  punishment  of  persons  mali- 
ciously setting  on  fire  any  mine,  pit,  or  delph 
of  coal,  or  cannel  cojil ;  and  of  persons  un- 
lawfully hunting  or  taking  any  red  or  fallow 
deer  in  forests  or  chacei*,  or  beating  or 
wounding  the  keepers  or  other  ofllicers  In 
forests,  chaces,  or  parks  ;  and  for  granting 
a  liberty  to  carry  sugars  of  the  growth,  pro- 
duce, or  manufacture  of  any  of  His  Ma- 
jesty's sugar  colonies  in  America,  from  the 
said  Ciilonies  directly  to  foreign  parts  in  ships 
built  in  Great  Britain,  and  navigated  ac- 
cording to  law;  and  to  explain  two  acts 
relating  to  the  prosecution  of  oflfenders  for 
emliezzling  naval  stores,  or  stores  of  war  ; 
and  to  prevent  the  ret«iling  of  wine  within 
either  of  the  Uuiversitiei  in  that  part  of 
Great  Britain  called  En- land  without  licence. 

An  act  for  the  better  preventing  the  erabez-   The  whole, 
zleinent  of  His  Jlajesiy's  iiaval,  ordnance, 
and  victualling  stores. 


four, 


An  act  for  the  better  preventing  the  embezzle- 
ment of  His  Majesty's  cordage. 

d  2 


The  whole. 
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25  &  26  Vict 
C.64. 


ScHBDULB  (A.) — continued. 


Naval           8e«ion  and  Chapter. 
ond  Victualling 


54  Geo.  3,  c.  159. 


Schedules. 


55  Geo.  3,  c.  127. 


56  Geo.  3,  c  80. 


4  Geo.  4,  c  53. 


2  &  3  Wm.  4,  e.  40. 


Title. 


Aq  act  for  the  hetter  regulation  of  the  sereral 
ports,  harboars,  roadsteads,  soonds,  channels, 
bays,  and  navigable  rivers  in  the  United 
Kingdom ;  and  of  His  Majesty's  docks,  dock 
yards,  arsenals,  wharfs,  moorings,  and  stores 
therein ;  and  for  repealing  several  acts  passed 
for  that  purpose. 

An  act  to  repeal  an  act  of  the  fifty-third  year 
of  His  present  Majesty,  for  preventing  the 
embezzlement  of  stores;  and  to  extend  the 
provisions  of  the  several  acts  relating  to  Hit 
Majesty^s  naval,  ordnance,  and  victoalling 
stores  to  all  other  public  stores. 

An  act  to  enable  the  principal  officers  and  com- 
missioners of  Hia  Majesty^s  navy  resident  on 
foreign  stations  to  grant  certificates  of  stores 
or  goods  which  may  be  sold  by  such  ofiicers 
or  commissioners  at  such  foreign  stations. 

An  act  for  extending  the  benefit  of  clergy  to 
several  larcenies  therein  mentioned. 

An  act  to  amend  the  laws  relating  to  the  busi- 
ness of  the  civil  departments  of  the  navy,  and 
to  make  other  rcguUtions  for  more  efiectually 
carrying  on  the  duties  of  the  said  departments. 


Eateat  of  Repeat 


Section  tea. 


The  whole. 


The  whole. 


Jhe  whole. 


Section  thirtf-four. 


SCHEDULE  (B.)      . 
Masks  appropriated  for  Her  Majesty's  use  in  or  on  Naval  and  Victualling  Stores. 


Stores. 

Harks. 

(1.)  Hempen  cordage  and  wire  rope     

Coloured  worsted   threads  Isid  up  with  the 
yarns  and  the  wire  respectively. 

(2.)  Canvas,  fearnought,  hammocks,  and  sea- 
men's bags 

A  bine  line  in  a  serpentine  form. 

(3.)  Buntin 

A  double  tape  in  the  warp. 

(4.)  Candles 

A  blue  cotton  thread  in  each  wick. 

(5.)  Timber,  metal,  and  other  naval  or  vic- 
tualling stores  not  before  enumerated  . 

The  broad  arrow. 

SCHEDULE  (C.) 

PAfiTS  of  the  Larceny  Act  of  1861  incorporated  with  this  act. 

Sections  99,  100,  103,  105,  107  U)  113,  both  inclusive,  and  115  to  121,  both  inclusifB. 
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JURISDICTION  IN  HOMICIDES  ACT. 

25  &  26  Vict.  Cap.  65. 

An  Act  for  the  more  speedy  Trial  of  certain  Homicides  committed  hy 
persons  subject  to  the  Mutiny  Act. — [29th  July,  1862.] 

WHEREAS  it  is  expedient  that  persons  subject  to  the  present  or 
any  future  Mutiny  Act  who  shall  be  guilty  of  the  murder  or  roan* 
slaughter  of  any  person  subject  to  the  said  act  or  acts  should  be  brought 
to  speedy  punishment,  and  that  the  offences  of  such  persons  should  in 
certain  cases  be  inquired  of  and  tried  with  all  convenient  speed,  and  that 
the  inquiry,  trial,  and  punishment  should  in  certain  cases  be  more  speedy 
than  the  usual  course  of  practice  in  respect  of  the  times  of  issuing  Her 
Majesty's  commissions  of  oyer  and  terminer  or  gaol  delivery  will  allow  : 
And  whereas  it  would  contribute  to  the  more  speedy  punishment  of  per- 
sons guilty  thereof,  and  to  the  maintenance  of  good  order  and  military 
discipline,  if,  when  charged  with  murder  or  manslaughter  committed  in 
England  or  Wales,  and  out  of  the  juiisdiction  of  the  Central  Criminal 
Court,  such  persons  were  rendered  liable  to  be  indicted  and  tried  at  the 
Central  Criminal  Court,  and  if  when  charged  with  murder  or  man- 
slaughter committed  in  Ireland  and  elsewhere  than  in  the  county  of  the 
city  of  Dublin  or  the  county  of  Dublin  such  persons  were  rendered  liable 
to  be  indicted  and  tried  before  and  by  the  cammissioners  appointed  by 
virtue  of  any  commission  of  oyer  and  tenniner  or  of  gaol  delivery  under 
the  great  seal  of  Ireland  for  the  county  of  the  city  of  Dublin :  Be  it 
therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows : 

L  Whenever  any  person  shall  have  been  committed  for  any  murder  or  The  Qatea'a 
manslaughter  committed  or  supposed  to  have  been  committed  at  any  ?e°cl>  ^  ■ 
place  in  England  or  Wales,  and  out  of  the  jurisdiction  of  the  Central  J^^^^onMy^er 
Criminal  Court,  or  at  any  place  in  Ireland  other  than  the  county  of  the  ^  Im  ind^'* 
city  of  Dublin  or  the  county  of  Dublin,  and  it  shall  appear  to  Her  and  tried  under 
Majesty's  Court  of  Queen's  Bench  in  that  part  of  the  United  Kingdom  ^he  provuiioiis 
wherein  the  said  offence  was  committed  or  supposed  to  have  been  com-  °^  ^^^  ■**• 
mitted,  in  term  time,  or  to  any  judge  thereof,  or  of  any  of  Her  Majesty's 
superior  courts  of  common  law  in  the  same  part  of  the  United  Kingdom, 
in  vacation,  that  the  said  person  (hereinafter  called  the  prisoner)  was  at 
the  time  of  the  commission  or  supposed  commission  of  the  said  murder  or 
manslaughter  subject  to  the  present  or  any  future  Mutiny  Act,  and  that 
the  person  (hereinafter  called  the  deceased)  for  the  murder  or  man- 
slaughter of  whom  the  prisoner  shall  have  been  committed  was  at  the 
time  last  aforesaid  subject  to  the  said  act  or  acts,  it  shall  be  lawful  for 
such  Court  of  Queen's  Bench  in  term  time^  or  for* such  judge  in  vacation. 
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•^5  &  26  Met.  without  the  prisoner  being  brought  or  appearing  in  person  before  the 
c  65.        said  court  or  judge,  upon  the  application  of  Her  Majesty's  principal 
."TTT    .    Secretary  of  State  for  the  War  Department,  and  upon  his  certificate  ia 
^Ewli^M^AcL  ^'^^i^g*  '^^  *^®  ^"^rm  numbered  I,  in  the  schedule  to  this  act  annexed^ or 
to  the  like  effect,  duly  signed,  that  it  would  contribute  to  the  mainten- 
ance of  good  order  and  military  discipline  if  the  said  prisoner  were  to  be 
indicted  and  tried  under  the  provisions  of  this  act,  to  order  that  the  said 
prisoner  shall  be  indicted  and  tried  under  the  provisions  of  this  act,  and 
such  order  may  be  in  oue  of  the  forms  numbered  2,  in  the  schedule  ta 
this  act  annexed,  or  to  the  like  effect. 
And  upon  such      2.  Whenever  any  such  order  shall  have  been  made,  the  gaoler  or 
order  the  pri-     keeper  of  any  gaol  or  house  of  con'ection  in  which  the  said  prisoner  shall 
^"^'irS*^^  ^®     be  confined  shall  forthwith  upon  the  delivery  to  him  of  an  office  copy  of 
cMUf  Newgate  ®"^^  order,  without  writ  of  habaus  corpus  or  other  writ  for  that  par- 
in  London  or     pose,  cause  Such  prisoner,  with  his  commitment  and  detainer,  to  be  safelj 
the  Richmond    removed  to  Her  Majesty's  gaol  of  Newgate  in  the  city  of  London  if  the 
Bridewell  in      g^id  prisoner  shall  be  confined  in  England  or  Wales,  and  to  Her  Majes^'s 
deposTtloM^&^  ?*^^  ^^^^^  '^®  Richmond  Bridewell  in  the  county  of  the  city  of  Dublin 
ntnmed  to  the  i^  the  said  prisoner  shall  be  confined  in  Ireland,  and  thereupon  the  keeper 
'«ourt  at  which   of  such  gaol  shall  receive  such  prisoner  into  his  custody  in  such  gad^ 
the  prisoner  is   there  to  remain  until  he  shall  be  delivered  by  due  course  of  law ;  and  the 
to  be  indicted,   j^g^j^j^  or  coroner  by  whom  the  prisoner  was  committed,  or  any  other 
person  having  the  custody  or  possession  thereof,  shall  forthwith  upon  the 
delivery  to  him  of  an  ofiice  copy  of  such  order  transmit  any  recogni- 
zances, depositions,  examinations,  or  informations  relating  to  the  murder 
or  manslaughter  mentioned  in  such  order  which  shall  be  in  his  custodj 
or  possession  to  the  proper  officer  of  the^court  at  and  before  which  the 
prisoner  shall  be  rendered  liable  to  be  indicted  under  the  provisions  of 
this  act,  to  be  by  him  kept  among  the  i*ecords  of  the  court. 
A  prisoner  re-        3,  Whenever  any  prisoner  shall  have  been  removed  to  the  said  gaol  of 
™^y^*f?^y  ^®    Newgate  in  the  city  of  London  under  the  provisions  of  this  act,  the 
tried  in  London  D^^rder  or  manslaughter  of  the  deceased  by  the  prisoner  may  be  inquired 
*or  Dablin.         of,  heard,  and  determined,  and  the  prisoner  may  be  indicted,  arraigned, 
tried,  and  convicted  for  the  murder  or  manslaughter  of  the  deceased,  in 
the  same  manner  in  all  respects  as  if  such  murder  or  manslaughter  had 
been  committed  within  the  jurisdiction  of  the  Central  Criminal  Court  ; 
and  whenever  any  prisoner  shall  have  been  removed  to  the  Richmond 
Bridewell  in  the  county  of  the  city  of  Dublin  under  the  provisions  of 
this  act,  the  murder  or  manslaughter  of  the  deceased  by  the  prisoner  maj 
be  inquired  of,  heard,  and  determined,  and  the  prisoner  may  be  indicted, 
arraigned,  tried,  and  convicted  for  the  murder  or  manslaughter  of  the 
deceased,  in  the  same  manner  in  all  respects  as  if  such  murder  or  man* 
slaughter  had  been  committed  in  the  county  of  the  city  of  Dublin. 
A  certificate  of      4.  Whenever  any  prisoner  so  removed  to  one  of  the  said  gaols  shall 
his  removal       be  indicted  under  the  provisions  of  this  act,  an  office  copy  of  the  before- 
^"d*^f^h**  ^^    mentioned  order  of  the  Court  of  Queen's  Bench,  or  of  a  judge,  shall  be 
of  his  committal  delivered  to  the  proper  ofjicer  of  the  court  at  and  before  which  the  pri- 
«hall  be  en-      soner  shall  be  rendered  liable  to  be  indicted  under  the  provisions  of  diis 
doused  on  the     act,  and  such  officer  shall  thereupon,  by  endorsement  on  the  back  of  the 
indictment.        }j,\\[  Qf  indictment,  before  its  presentment  by  the  grand  jury,  or  by  direc- 
tion of  the  justices,  judges,  or  commissioners  of  the  court  before  whom 
such  indictment  shall  be  tried,  or  any  two  or  more  of  them,  at  any  other 
time,  certify^  that  the  prisoeer  was  committed  for  the  murder  or 
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^aogliter  of  the  deceased,  and  was  removed  to  the  gaol  of  Newgate  or  25  &  26  Vict.. 
tiie  Richmond  Bridewell,  as  the  case  may  be,  under  the  provisions. of  this        ^  ^^* 
act ;  and  such  endorsement,  which  may  be  in  the  form  numbered  3,  in  juri$diction  in 
the  schedule  to  this  act  annexed,  or  to  the  like  effect,  and  which  may  be  Homicides  Act., 

amended  by  the  said  last-mentioned  justices,  judges,  or  commissioners,        

or  any  two  or  more  of  them,  at  any  time,  and  in  such  manner,  and  as 
often  as  to  them  shall  seem  fit,  shall  be  conclusive  proof  that  the  said 
prisoner  was  committed  for  the  murder  or  manslaughter  of  the  deceased, 
and  was  removed  to  the  said  gaol  of  Newgate  or  the  said  Richmond 
Bridewell  under  the  provisions  of  this  act ;  and  such  indorsement  shall 
not  constitute  or  be  deemed  or  taken  to  be  a  portion  of  the  indictment. 

6%  Whenever  any  indictment  found  under  the  provisions  of  this  act  When  indict- 
shall  be  amended  in  any  manner,  the  before-mentioned  indorsement  »n«i\ti8 amended 
tliereon  shall,  if  it  be  necessary,  be  amended  in  the  like  manner.  L  tolw  aUo**"^ 

6.  A  prisoner  committed  for  murder  may  be  indicted  under  the  pro-  »™®**<1*<1- 
Tisions   of  this  act  for  manslaughter,  and  a  prisoner  committed  for  IndictnwntneeA' 
manslaughter  may  be  indicted  under  the  same  provisions  for  murder.        commitment.* 

7.  It  shall  not  be  lawful  for  any  person,  either  by  himself  or  his  No  objection 
coonsel,  to  take  any  objection,  either  in  the  court  at,  before,  or  by  which  *©  ^  t*ken  to 
tlie  prisoner  shall  be  indicted,  arriugned,  tried,  convicted,  or  sentenced  ^^  ^Vi^^ 
under  the  provisions  of  this  act,  or  in  any  court  of  error,  to  any  order  of  ^qnj|^  ^f  ^jj^ 
the  said  Court  of  Queen's  Bench  or  of  any  judge,  or  to  any  other  proceed-  objection  of 
iog  under  or  by  virtue  of  which  the  prisoner  shall  have  been  removed  to  any  person  to 
the  gaol  of  Newgate  or  the  Richmond  Bridewell  ;  and  the  form  of  the  <^be  Mutiny  Act., 
indictment  under  the  provisions  of  this  act  shall  be  the  same  as  that  of 
Indictments  for  murder  or  manslaughter  committed  within  the  jurisdic- 
tion of  the  court  at  and  before  which  such  prisoner  shall  be  indicted 

undo**  the  provisions  of  this  act ;  and  it  shall  not  be  necessary  to  prove 
en  the  trial  of  the  prisoner  that  either  the  prisoner  or  the  deceased  was 
or  were  at  the  time  of  the  commission  or  supposed  commission  of  the 
said  murder  or  manslaughter  subject  to  the  provisions  of  any  mutiny 
act ;  and  the  prisoner  shall  not  be  acquitted  by  reason  only  of  its  appear- 
ing that  the  prisoner  or  the  deceased  was  not  or  were  not  at  the  time 
last  aforesaid  subject  to  the  provisions  of  any  mutiny  act. 

8.  When  any  person  shall  have  been  convicted  of  any  offence  upon  Any  person  con- 
the  trial  of  any  indictment  found  under  the  provisions  of  this  act,  it  shall  ^**^^®^  ™*^y  ^ 
be  lawful  for  the  justices,  judges,  or  commissioners  of  the  court  be^^  !|J^°'^g^  J.Jl^^^^ 
wh>ch  any  such  conviction  shall  have  taken  place,  or  for  any  two  or  in  the  connty 
ju<  ^  of  tiiem,  or,  in  case  sentence  shall  not  then  be  passed,  for  the  when  the 
juajtices,  judges,  or  commissioners  of  the  said  court,  or  for  any  two  oroff»"<^^as 
more  of  them,  at  any  subsequent  sessions  of  the  said  court,  to  order  and  JJit{,^*he  *^r' 
-adjudge  such  convict  to  be  punished  according  to  law  at  any  place  either  aiction  of  the^ 
within  the  jurisdiction  of  the  said  court,  or  within  the  county  or  place  court  by  which. 
where  such  offence  shall  have  been  committed  or  supposed  to  have  been  he  sball  be 
committed  ;  and  in  cases  where  such  justices,  judges,  or  commissioners,  ^     ' 

or  any  two  or  more  of  them,  shall  order  such  convict  to  be  punished  in 
such  county  or  place,  it  shall  be  lawful  for  such  justices,  judges,  or  com- 
missioners, or  any  two  or  more  of  them,  after  passing  sentence  upon  such 
convict,  to  make  an  order  commanding  the  keeper  of  the  gaol  of  New- 
gate or  of  the  Richmond  Bridewell  to  cause  such  convict  to  be  delivered 
into  the  custody  of  the  gaoler  or  keeper  of  the  gaol  or  house  of  correction 
in  such  county  or  place,  together  with  such  order,  and  commanding  such 
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!K  &  86  Vict,  gaoler  or  keeper  to  receive  such  convict  into  his  custody  in  snch  gaol  or 
^^-        house  of  correction,  and  him  there  safely  to  keep  until  such  sentence 
JiiTHifteiton  in  ®^*^^  hvLva  been  executed  upon  such  convict  accorcUng  to  law,  or  until  he 
tfrnmeidei  Ad.  shall  be  otherwise  delivered  by  due  course  of  law,  and  also  to  make  an 
«—         order  commanding  the  sheriff  of  such  county  or  place  to  execute  such 
sentence  upon  such  convict  within  such  county  or  place  according  to  law 
In  the  same  manner  as  if  he  had  been  tried  and  received  such  sentence  in 
such  county  or  place  ;  and  every  such  sheriff,  gaoler,  and  keeper  respec- 
tively is  hereby  commanded  to  perform  and  execute  according  to  law 
each  and  everything  which  he  shall  be  commanded  to  perform  and  exe* 
cute  by  any  such  order  ;  and  the  several  forms  in  the  schedule  to  the 
act  made  and  passed  in  the  nineteenth  year  of  Queen  Victoria^  intituled 
An  Act   to   empower   Hie  Court  of  Queen^s  Bench  to   order   certain 
Offenders  to  he  tried  at  tlie  Central  Criminal  Courts  contained,  or  forms 
to  the  like  effect,  shall  be  deemed  good,  valid,  and  sufficient  in  law.  and 
in  the  case  of  any  order  directed  to  any  sheriff,  and  commanding  him  to 
execute  any  sentence,  it  shall  be  sufficient  to  deliver  such  order  either  ta 
such  sheriff  or  to  his  under  sheriff. 

On  noUee  given  9.  Every  recognizance  which  shall  have  been  entered  into  for  the 
bjr  proMcutor,  prosecution  of  the  prisoner,  and  every  recognizance  of  any  witness  to  give- 
Teo^nisancefl  evidence  against  him  for  his  said  offence,  shall,  in  case  any  such  order 
to  give  ^idence  *^^^'  ^®  made  as  is  mentioned  in  the  firet  section  of  this  act,  be  obliga- 
at  the  inquiry  tory  on  each  of  the  parties  bound  by  such  recognizance  to  prosecute  and 
aiMi  trial.  give  evidence,  and  to  do  all  other  things  mentioned  with  reference  to  the 

said  inquiry  and  trial  at  the  court  at  or  before  which  the  prisoner  shall 
be  indicted  or  tried  under  the  provisions  of  this  act,  in  like  manner  as  if 
such  recognizance  had  been  originally  entered  into  for  prosecuting  such 
offence,  or  giving  evidence,  or  doing  other  things  before  the  said  last- 
mentioned  court ;  provided  that  notice  in  writing  shall  have  been  givea 
either  personally,  or  by  leaving  the  same  at  the  place  of  residence  as  of 
which  the  parties  bound  by  such  recognizance  ai*e  therein  described,  to 
appear  before  the  said  last-mentioned  court  upon  the  inquiry  into  and 
trial  of  the  said  offence  ;  and  the  prosecutor  is  hereby  required,  on  notice 
given  to  him  that  such  order  as  is  mentioned  in  the  first  section  of  this 
act  has  been  made,  to  give  such  notice  or  notices  in  writing  as  are  in  this 
section  mentioned. 

Power  to  com-  10.  Whenever  any  indictment  shall  have  been  found  at  any  court 
pel  witoeues  to  under  the  provisions  of  this  act,  it  shall  be  lawful  for  the  said  court  ta 
attend  trials,  {^y^^  process  to  compel  the  attendance  of  witnesses,  as  well  on  the  part 
of  the  prosecution  as  on  the  part  of  the  defence,  on  tlie  trial  of  such 
indictment,  in  like  manner  as  in  cases  of  indictments  found  at  the  said 
court  for  offences  committed  within  the  jurisdiction  of  the  said  court ; 
and  every  such  process  shall  and  may  be  lawfully  executed  at  any  place 
in  that  part  of  the  United  Kingdom  wherein  the  gaol  to  which  the  pri- 
soner shall  have  been  removed  under  the  provisions  of  this  act  shall  be 
situate. 

Expenses  of  YL.  Whenever  any  indictment  shall  have  been  found  at  any  court 

wwuS^nia'"^  under  the  provisions  of  this  act,  it  shall  be  lawful  for  the  said  court  to 

be  tmlered  to     order  such  expenses  of  the  prosecutor  and  witnesses,  and  such  other 

ht  paid.  expenses,  and  such  of  the  several  rewards  payable  in  pursuance  of  any 

statute  made  or  to  be  made  as  to  such  court  may  seem  reasonable  and 

sufficient,  to  be  paid  forthwith  by  the  proper  officer  of  the  said  court, 

and  such  moneys  shall  be  repaid  to  the  said  officer  by  the  same  persons 
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'vrbo  would  hftve  been  liable  to  pay  the  same,  as  if  such  court  were  holden  ^  &  26  Vict* 
•luder  commiBsioDS  of  oyer  and  4;enniner  and  gaol  delivery  for  the  county        ^^* 
-or  place  in  which  the  prisoner  was  committed.  Juntdiethn  t» 

12.  Whenever  any  prisoner  shall  be  tried  at  any  court  under  the  pro-  ^^micidet  Act, 
visions  of  this  act,  it  shall  be  lawfiil  for  the  justices,  judges,  or  commis-  p^^^  ^  ^^^ 
•doners  of  the  said  court  before  whom  any  such  prisoner  shall  be  tried,  payment  of 
or  for  any  two  or  more  of  them,  if  it  shall  seem  reasonable  so  to  do,  to  expenses  of 
order  the  payment  of  the  expenses  of  the  witnesses  on  the  part  of  the  pnsonei^B  wit- 
defence,  and  such  payment  shall  be  made  accordingly  in  the  same  man-  '^*^^- 

-ner  in  all  respects  as  if  such  witnesses  were  witnesses  on  the  part  of  the 
prosecution ;  and  the  Commissioners  of  Her  Majesty's  Treasury  shall, 
:iipon  receipt  of  such  last-mentioned  order,  and  out  of  any  moneys  pro- 
Tided  by  Parliament  for  law  charges  in  £ngland  or  Ireland,  as  the  case 
may  be,  repay  such  sum  or  sums  as  shall  be  therein  specified  to  the  per- 
0on  who  shiall  have  paid  the  same. 

13.  Whenever  any  such  order  shall  have  been  made  as  is  mentioned  No  proof  to  be 
in  the  first  section  of  this  act,  it  shall  not  be  necessary  for  any  purpose  wq«««d  of  due 
whatsoever  to  prove  that  the  prisoner  has  been  duly  removed  to  the  gaol  Jl^^n^^^ 

of  Newgate  or  the  Richmond  Bridewell  under  the  provisions  of  this  act, 
«or  that  he  was  committed  for  the  murderer  manslaughter  of  the  deceased; 
4uid  no  evidence  or  proof  to  the  contrary  shall  be  admitted  :  And  every  veraiets  and 
verdict  and  judgment  which  shall  be  given  upon  any  indictment  tried  under  jadgments  to 
the  provisions  of  this  act  shall  be  deemed  as  good,  valid,  and  sufficient  in  ^  ^^^^^* 
law  as  if  the  offence  charged  in  such  indictment  had  been  actually  com- 
niitted  within  the  jurisdiction  of  the  said  court  before  whidi  such 
indictment  shall  be  tried. 

14.  Whenever  any  person  shall  have  been  removed  into  the  custody  The  prisoner 
of  the  said  keeper  of  the  said  gaol  of  Newgate  or  of  the  Bichmond  Bride-  may  be  removed 
well  under  the  provisions  of  this  act,  such  person  shall,  without  writ  of  ^J^  '^.^  * 
habeas  corpus  or  other  writ  for  that  purpose,  be  removed  into  and  from  jamtl  Conrt  as 
the  court  at  or  before  which  such  indictment  shall  be  found,  tried,  or  often  «s  neces> 
proceeded  upon,  when  and  as  often  as  it  may  be  necessary,  by  the  keeper  ^^ly. 

of  the  said  gaol  of  Newgate  or  of  the  Bichmond  Bridewell,  with  his 
oommitment  and  detainer,  in  order  that  he  may  be  tried,  sentenced,  or 
otherwise  dealt  with  according  to  law  ;  and  such  removal  shall  not  be 
deemed  an  escape. 

15*  Whenever  any  indictment  shall  have  been  found  under  the  pro-  Conrt  before 
visions  of  this  act,  the  justices,  judges,  or  commissioners  of  the  court  at  which  indtet 
or  before  which  such  indictment  shall  be  found,  tried, or  proceeded  upon  "*^e thewiine 
zfor  the  time  being,  or  any  two  or  more  of  them,  shall  possess  the  same  aathority  as  if 
power,  jurisdiction,  and  authority  as  to  all  matters  and  things  whatso-  the  offence  had 
ever  as  if  the  offence  charged  in  the  said  indictment  had  actually  been  been  committed 
.    conunitted  within  the  jurisdiction  of  the  said  court :  and  every  such  ^"JJ^^jJ^n 
offence  may  be  dealt  with,  tried,  and  determined  by  and  before  8uch^°" 
justices,  judges,  or  commissioners,  or  any  two  or  more  of  them,  in  the 
same  manner  in  all  respects  as  if  the  same  had  actually  been  committed 
within  the  jurisdiction  of  the  said  court :  Provided  that  nothing  in  this 
section  contained  shall  limit  or  lessen  any  power,  jurisdiction,  or  autho- 
rity conferred  upon  the  said  justices,  judges,  or  commissioners,  or  any 
two  or  more  of  them,  by  this  act. 

16«  The  provisions  of  the  twenty-first  section  of  the  said  act  made  Sects.  21|  27  8t 
.and  passed  in  the  nineteenth  year  of  Her  Majesty  Queen  Victoria  shall  ^^  ^^  ^^ 

VOL.   IX.  .« 
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85  &  26  Viot  apply  to  every  prisoner  removed  to  any  gaol  under  the  proviaidns  of  this 

!L^        ac^  in  the  same  manner  in  all  respects  and  for  all  intents  and  purpoBes 

Juriididion  in^  ^^  ^^^^  prisoner  had  tieen  so  removed  as  in  any  of  the  preceding 

Bamiddea  AcL  Sections  of  the  said  act  is  mentioned,  and  as  if  that  section  had  been 

re-enacted  herein  with  reference  to  prisoners  removed  to  any  gaol  under 

Stoidld  to  *^®  provisions  of  this  act ;  and  where  any  person  shall  have  been 
this  act  removed  to  any  gaol  under  the  provi^ons  of  this  act,  the  provisions  of 

the  twenty-seventh  and  twenty-eighth  sections  of  the  same  act  shall  . 

apply  in  the  same  manner  in  all  respects  as  in  the  case  where  any  person 

shall  have  been  removed  or  committed  to  the  said  gaol  of  Newgate  under 

the  provisions  of  the  said  act 

Pnseentor  and  17*  Whenever  any  prosecutor  and  witnesses  in  any  case  where  any 
witneeiM  may  indictment  shall  have  been  found  under  the  provisions  of  this  act  shall 
U  bound  by  appear  before  the  court  at  or  before  which  such  indictment  shall  be 
toi^Mr°a0UQ  ^^^^^9  tried,  or  proceeded  upon,  it  shall  be  lawful  for  such  court,  from 
before  the  said  time  to  time  and  as  often  as  to  the  same  court  shall  seem  fit,  to  require 
comt  such  prosecutor  and  witnesses  to  enter  into  such  recognizance  in  such 

sum  of  money,  and  with  such  condition  as  to  appearance  at  the  said 
court,  and  otherwise,  as  to  the  said  court  shall  seem  fit. 
Her  Majesty  in  18.  It  shall  be  lawful  for  Her  Majesty,  by  and  with  the  advice  of  h«r 
mSerid*^f  ^^^  honourable  Privy  Council,  from  time  to  time  to  make  rules  and 
pfup^^i^^^^^lg  regulations  touching  the  said  gaol  of  Newgate,  or  any  other  gaol  or 
act  prison,  and  the  government  and  keeping  thereof ;  and  it  shall  be  lawful 

for  the  Lord  Lieutenant  or  other  chief  governor  or  governors  of  Ireland, 
by  and  with  the  advice  of  the  Privy  Council,  from  time  to  time  to  make 
rules  and  regulations  touching  the  said  Richmond  Bridewell  for  the  pur- 
poses of  this  act,  and  touching  the  alteration  of  any  commi^on,  writs, 
precepts,  or  other  proceedings  whatsoever  for  carrying  into  effect  the 
purposes  of  this  act ;  and  all  such  rules  and  regulations  shall  be  of  the 
like  force  and  effect  as  if  the  same  had  been  made  by  authority  of  Parlia- 
ment, and  shall  be  notified  in  the  London  or  Dublin  Gazette,  or  in  such 
other  manner  as  Her  Majesty,  by  and  with  the  advice  of  her  most  hon- 
ourable Privy  Council,  shall  think  fit  to  direct. 

Aet  not  to  affect  19.  Nothing  in  this  act  contained  shall  render  any  person  claiming 
any  peer.  the  privilege  of  peerage  triable  under  the  provisions  of  this  act 

bttipretation  20*  In  the  construction  of  this  act  the  words  "present  Mutiny  Act" 
«f  fteims.  gball  be  understood  to  mean  the  act  made  and  passed  in  this  present 

Parliament,  intituled  An  Act  for  punishing  Mutiny  and  Desertion,  and 
for  the  better  Payment  of  tJie  Army  and  their  quarters  ;  and  the  words 
'*  future  Mutiny  Act  **  shall  be  understood  to  mean  any  act  hereafter  to 
be  made  and  passed  for  the  purposes  and  with  the  intents  and  objects  of 
the  present  Mutiny  Act,  or  for  the  like  purposes,  and  with  the  like 
intents  and  objects. 

Short  title.  21*  In  citing  this  act  in  any  instrument,  document,  or  proceeding  it 

shall  be  sufficient  to  use  the  expression  "  The  Jurisdiction  in  Homicides 
Act,  1862.'' 
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SCHEDULE  referred  to  in  the  foregoing  Act.  ffomhidM  Aa, 


1.  Form  of  Certificate  mentioned  in  the  First  Section. 

I»  the  undersigned,  Her  Majesty's  principal  Secretary  of  State  for  the 
War  Department,  having  been  credibly  informed  that  [name  or  names  of 
prisoner  or  prisoners']  lately  committed  for  the  murder  j]or  manslaughter] 
of  [name  of  person  kiUed]  deceased,  and  now  confined  in  the  gaol  [house 
of  correction]  at  ,  in  the  county  of  ,  is  a  person  [are 

persons]  subject  to  the  Mutiny  Act,  and  that  the  said  [name  of  person 
deceased]  deceased  was  at  the  time  of  the  alleged  murder  [or  man- 
slaughter] also  subject  to  the  said  act,  and  that  the  said  murder  or  sup- 
posed murder  [dr  manslaughter  or  supposed  manslaughter]  was  committed 
in  England  or  Wales,  and  out  of  the  jurisdiction  of  the  Central  Criminal 
Court  [or  in  Ireland  and  elsewhere  than  in  the  county  of  the  city  of 
DubUny  in  the  county  of  Dublin,]  and  having  been  credibly  informed  of 
the  circumstances  relating  to  the  said  alleged  crime,  and  deeming  it  expe- 
dient that  a  more  speedy  trial  of  the  said  [name  or  names  of  prisoner  or 
prisoners']  should  be  had  than  the  usual  course  of  practice  allows,  do 
hereby  certify  my  belief  that  it  would  contribute  to  the  maintenance  of 
good  order  and  military  discipline  if  the  said  [name  or  names  of  prisoner 
or  prisoners]  were  to  be  indicted  and  tried  under  the  provisions  of  the 
Jurisdiction  in  Homicides  Act,  1862. 

Given  under  my  hand  this  day  of  ,  A.D. 

[Signature  of  the  said  Secretary  of  State,] 


2.  Form  of  Order  of  the  Court  of  Queen^s  Bench  mentioned  in  tlie  First 

Section. 

In  Her  Mfgesty's  Court  of   Queen's  Bench.       [Name  of  term.] 
Term,  A.D.  [Vear  of  Our  Lord.] 

Whereas  it  appears  by  the  affidavit  [or  affidavits]  of  [name  or  names 
of  deponent  or  deponents],  that  [name  or  names  of  prisoner  or  prisoners]^ 
now  in  the  custody  of  the  gaoler  or  keeper  of  the  gaol  [or  house  of  cor- 
rection] at  ,  in  the  county  of  ,  was  [or  were]  committed 
for  the  murder  [or  manslaughter]  of  [name  of  deceased]  deceased,  and 
that  as  well  the  said  [name  or  names  of  prisoner  or  prisoners]  as  the 
said  [name  ofdeceased\  deceased  were  at  the  time  of  the  commission  or 
supposed  commission  of  the  said  murder  [(?r  manslaughter]  subject  to  the 
Mutiny  Act :  Now  thereupon,  and  on  the  application  and  certificate  of 
Her  Majesty's  principal  Secretary  of  State  for  the  War  Department,  it  is 
ordered,  that  the  said  [name  or  names  of  prisoner  or  prisoners]  be 
indicted  and  tried  under  the  provisions  of  the  Jurisdiction  in  Homicides 
Act,  1862.  By  the  Court. 

e  2 
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95  &  S6  Vict.  2.  Form  of  Orderofa  Judge  mentioned  m  the  First  SeeHan.. 

c65. 

Whereas  it  appears-  [/oUow  the  last  preceding  form  as  far  as  the  words- 

JuristRoion  w  «  Secretary  of  State  for  the  War  Department"],  I  do  order  that  the  said 
Aoawctdw  AcL  ^f^^jf^g  q^  names  of  prisoner  or  prisoners']  be  indicted  and  tried  under  the 
Schedule,      provisions  of  the  Jurisdiction  in  Homicides  Act,  1862. 

.  A.IX 


Given  under  my  hand  in  Tacation,.this 
IVear  of  Our  Lord\. 


day  of 
[^Signaiure  ofjudge^ 


3.  Form  of  Indorsement  mentioned  in  the  Fourth  Section. 

I  certify  that  [name  or  names  of  prisoner  or  prisoners']  was  [or  werel 
committed  for  the  murder  [or  manslaughter]  of  [name  of  deceasett^ 
deceased,  and  that  he  [or  they]  has  [or  have]  been  removed  to  the  gaol 
of  Newgate  [or  the  Richmond  Bridewell]  under  the  provisions  of  the 
Jurisdiction  in  Homicides  Act,  1862. 

[Signature  of  proper  officer  of  the  court.'] 


Peiwltj  on 
making  falte 
•tttemeDc  and 
floppreasioD  of 
'  I  and  eri- 


DECLARATBON  OP  TITLE  ACT. 

25  h  26  Vmt.  Cap.  67. 

An  Act  for  obtaining  a  Declaration  of  TOfe.— [29th  July,  1862.] 

44.  If  in  the  cour^  of  any  proceeding  before  the  court  under  tlu»^ 
act  any  person  acting  either  as  principal  or  agent  shall,  knowingly  and 
with  intent  to  deceive,  make  or  assist  or  join  in  or  be  privy  to  the  making^ 
of  any  material  false  statement  or  representation,  or  suppress,  ocmceal,. 
or  assist  or  join  in  or  be  privy  to  the  suppressing,  withholding,  or  ccm* 
cealing  from  the  court  any  material  document,  fact,  or  matter  of  informa-- 
tion,  every  person  so  acting  shall  be  deemed  to  be  guilty  of  a  misdemeanor, 
and  on  conviction  shall  be  liable  to  be  imprisoned  for  a  term  not  exceed** 
ing  three  years,  and  either  with  or  without  hard  labour,  or  to  be  fined 
such  sum  as  the  court  by  which  he  is  c<»ivicted  shall  award :  the  order 
or  declaration  of  title  obtained  by  means  of  such  fraud  or  fitdsehood  shall 
be  nail  and  void  for  or  against  aU  persons  other  than  a  purchaser  for 
valuable  consideration  without  notice. 

Ponalty  on  45.  If  in  the  course  of  any  proceeding  before  the  court  under  this  act 

frandolont        any  person  shall  fraudulently  forge  or  alter  or  assist  in  foi^ng  or  altering 

«ltafatiooa,lEe.  ^^j  certificate  or  other  document  relating  to  such  land  or  to  the  title 

thereof,  or  shall  firaudulently  ofibr,.  utter,  dispose*  o^  or  put  oflTany  such 
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certificate  or  other  docnmenty  knowing  the  same  to  be  forged'  or  altered^  >2S  &  S6  Viet.. 
eneli  person  shaU  be  gnihy  of  felonj,  and  upon  conviction  shall  be  liable,        ^^^' 
at  the  discretion  of  the  court  bj  which  he  is  convicted,  to  be  kept  in  j)edaraiiom  of 
penal  servitude  for  life  or  for  any  term  not  less  than  three  years,  or  to      TUh  Act. 

be  imprisoned  for  a  term  not  exceeding  two  years^with  or  without  hard        

labour,  and  with  or  without  solitary  confinement. 

46.  No  proceeding  or  conviction  for  any  act  hereby  declared  to  be  a  ConTiotlon  not- 
misdemeanor  shall  affect  any  remedy  which  any  person  aggrieved  by  such  *^^J^^  ^''^ 
act  may  be  entitled  to,  either  at  law  or  in  e^ity,  against  the  person  who         ^' 
has  committed  such  act. 

47*  Nothing  in  this  act  contained  shall  entitle  any  person  to  refuse  to  Enactment  of 
make  a  complete  discovery  by  answer  to  any  bill  in  equity,  or  to  answer  P^f^7  °f^^ 

^   _  ^    *^      .    .  X         .  ••!:!••  _x    n        exclude  oblig»- 

any  question  or  interrogatory  m  any  civil  proceeding,  m  any  court  of  law  ^^  ^^  ^^^ 
or  equity,  or  in  the  Ck)urt  of  Bankruptcy ;  but  no  answer  to  any  such  difoorery. 
bill,  question,  or  interr^atory  shall  l^  admissible  in  evidence  against 
aodi  person  in  any  criminal  proceeding. 

48-  In  the  construction  of  this  act  (except  where  the  context  or  other  Constraction 
provisions  of  the  act  require  a  different  construction)  the  word  '^  person '^  p^  d!kLf^ 
shall  include  a  body  politic  or  corporate  ;  the  word  ^*  possession  **  shall  If^goQ.n 
iadnde  receipt  of  the  rents  and  profits ;  and  the  word  *<  land  "  shall  not  «  ponesidou  :*' 
include  any  incorporeal  hereditaments,  but  shall  include  all  corporeal  ^'Land.'* 
tenements  and  hereditaments  not  expressly  excepted. 

49.  This  act  shall  relate  to  England  only,  and  shall  come  into  opera-  Extent  of  act. 
^n  on  the  first  day  of  January  One  thousand  eight  hundred  and  sixty- 
thne^  and  may  be  cited  aa  ''  The  Declaration  of  Title  Act,  1862/'  Short  title. 


MERCHANDISE  MARKS  ACT. 

25  h  26  Vict.  Cap.  88. 

An  Act  to  amend  the  Law  relating  to  the  Fraudulent  markmg  of  Met* 
cAand&tf.— [7th  August,  1862.] 

T^HEREAS  it  is  expedient  to  amend  the  laws  relating  to  the  ^udu- 
V  f  lent  marking  of  merchandise,  and  to  the  sale  of  merchandise 
falsely  marked  for  the  purpose  of  fraud  ;  Be  it  therefore  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  spiritual  and  tanporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  as  follows  : 

L  In  the  construction  of  this  act  the  word  ^'person"  shall  include  any  Constraetioik 
person,  whether  a  subject  of  Her  Majesty  or  not,  and  any  body  corporate  ^  ^•'^■* 
or  body  of  the  like  nature,  whether  constitoted  according  to  the  law  of 
this  country  or  of  any  of  Her  Mi^esty's  colonies  or  dominions,  or  according 
to  the  law  of  any  foreign  country,  and  also  any  company,  association,  or 
aociety  of  pcotsons,  whether  the  members  thereof  be  sulijects  of  Her 
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25&S6Vict.  Migesty  or  Dot|  or  some  of  sach  persons  subjects  of  Her  Majesty  and 

^^'        some  of  them  not,  and  whether  such  body  corporate,  body  of  the  like 

M^rektmdiu   nature,  company,  association,  or  society  be  established  or  carry  on  bnsi-- 

Marki  Act.    ness  within  Her  Majesty's  dominions  or  elsewhere,  or  partly  within  He(r 

Majesty's  dominions  .and  partly  elsewhere  ;   the  word  *'  mark "  shall 

include  any  name,  signature,  word,  letter,  device,  emblem,  figure,  sign,. 
seal,  stamp,  diagram,  label,  ticket,  or  other  mark  of  any  other  descrip- 
tion ;  and  the  expression  "  trade  mark  "  shall  include  any  and  everj 
such  name,  signature,  word,  letter,  device,  emblem,  figure,  sign,  seal^ 
stamp,  diagram,  label,  ticket,  or  other  mark  as  aforesaid  lawfully  used  hj 
any  person  to  denote  any  chattel,  or  (in  Scotland)  any  article  of  trader 
manufacture,  or  merchandise,  to  be  an  article  or  thing  of  the  manufSMS- 
ture,  workmanship,  production,  or  merchandise  of  such  person,  or  to  be 
an  article  or  thing  of  any  peculiar  or  particular  description  made  or  sold 
by  such  person,  and  shall  also  include  any  name,  signature,  word,  letter, 
number,  figure,  mark,  or  sign  which  in  pursuance  of  any  statute  or 
statutes  for  the  time  being  in  force  relating  to  regbtered  designs  is  to  be 
put  or  placed  upon  or  attached  to  any  chattel  or  article  during  the  exist- 
ence or  continuance  of  any  copyright  or  other  sole  right  acquired  undor 
the  provisions  of  such  statutes  or  any  of  them  ;  the  word  *' misdemeanor^ 
shall  include  crime  and  offence  in  Scotland ;  and  the  word  ''court "  shall 
include  any  sheriff  or  sheriff  substitute  in  Scotland. 

Foiging  a  trtde  2*  Every  person  who,  with  intent  to  defraud,  or  to  enable  another  to 
im^  or  fabely  ctofnud  any  person,  shaU  forge  or  counterfeit,  or  cause  or  procure  to  be 
Si^  Rttrk'^  forged  or  counterfeited,  any  trade  mark,  or  shall  apply,  or  caose  or  pro* 
with  intent  to  Cure  to  be  applied,  any  trade  mark  or  any  forged  or  counterfeited  trade 
fMiMd,  a  mi»-  mark  to  any  chattel  or  article  not  being  the  manufacture,  workmanship^ 
^*">'*i>^'  production,  or  merchandise  of  any  person  denoted  or  intended  to  be 
denoted  by  such  trade  mark,  or  denoted  or  intended  to  be  denoted  by 
such  forged  or  counterfeited  trade  mark,  or  not  being  the  manufacture, 
workmanship,  production,  or  merchandise  of  any  person  whose  trade 
mark  shall  be  so  forged  or  counterfeited,  or  shall  apply  or  cause  or  pro- 
cure to  be  applied,  any  trade  mark  or  any  forged  or  counterfeited  trade 
mark  to  any  chattel  or  article,  not  being  the  particular  or  peculiar 
description  of  manufacture,  workmanship,  production,  or  merchandise 
denoted  or  intended  to  be  denoted  by  such  trade  mark  or  by  such  forged 
or  counterfeited  trade  mark,  shall  be  guilty  of  a  misdemeanor,  and  eveiy 
person  so  committing  a  misdemeanor  shall  also  forfeit  to  Her  Majes^ 
every  chattel  and  article  belonging  to  such  person  to  which  he  shall  have 
so  unlawfully  applied,  or  caused  or  procured  to  be  applied,  any  suclr 
trade  mark  or  forged  or  counterfeited  trade  mark  as  aforesaid,  and  every 
instrument  in  the  possession  or  power  of  such  person,  and  by  means  oif 
which  any  such  trade  mark,  or  forged  or  count^eited  trade  mark  as 
aforesaid,  shall  have  been  so  applied,  and  every  instrument  in  the  pos- 
session or  power  of  such  person  for  applying  any  such  trade  mark  or 
forged  or  counterfeited  trade  mark  as  aforesaid,  shall  be  forfeited  to  Her 
Migesty ;  and  the  court  before  which  any  such  misdemeanor  shall  be 
tried  may  order  such  forfeited  articles  as  aforesaid  to  be  destroyed  or 
otherwise  disposed  of  as  such  court  shall  think  fit. 

*^^|^S  »  3.  Every  person  who,  with  intent  to  defraud,  or  to  enable  another  to 

toSc toany  ^®fr*^^4  *^J  person,  shall  apply  or  cause  or  procure  to  be  applied  any 

v«wl,  Que^  trade  mark  or  any  forged  or  counterfeited  trade  mark  to  any  cask,  bottle, 

wn^par,  &g.  Stopper,  vessel,  case,  cover,  wrapper,  band,  reel,  ticket,  label,  or  othev 
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thing  illy  on,  or  with  which  any  chattel  or  article  shall  be  intended  to  be  ^^  &  16  Vkl. 
«old  or  ghall  be  sold  or  uttered  or  exposed  for  sale,  or  intended  for  any        ^^ 
purpose  of  trade  or  manufacture,  or  shall  enclose  or  place  any  chattel  or  MerekaneSm 
article  or  cause  or  procure  any  chattel  or  article  to  be  enclosed  or  placed,    Markt  Aol 

in,  xipon,  under,  or  with  any  cask,  bottle,  stopper,  vessel,  case,  cover, ,      

wrapper,  band,  reel,  ticket,  label,  or  other  thing  to  which  any  trade  mark  ^^J'^ 
-ehall  have  been  falsely  applied,  or  to  which  any  forged  or  counterfeited  ][^|^  UwM 
trade  mark  shall  have  been  applied,  or  shall  apply  or  attach  or  cause  or  or  intendad  to 
procure  to  be  applied  or  attached  to  any  chattel  or  article  any  case,  cover,  be  told,  a  mi*- 
jreel,  ticket,  label,  or  other  thing  to  which  any  ti'ade  mark  sball  have  ^™o««f« 
been  falsely  applied,  or  to  which  any  forged  or  counterfeited  trade  mark 
shall  have  been  applied,  or  shall  enclose,  place,  or  attach  any  chattel  or 
article,  or  cause  or  procure  any  chattel  or  article  to  be  enclosed,  placed, 
or  attached,  in,  upon,  under,  with,  or  to  any  cask,  bottle,  stopper,  vessel, 
•case,  cover,  wrapper,  band,  reel,  ticket^  label,  or  other  thing  having 
4hereon  any  trade  nuirk  of  any  other  person,  shall  be  guilty  of  a  misde- 
meanor, and  every  person  so  committing  a  misdemeanor  shall  also  forfeit 
to  Her  Majesty  every  such  chattel  and  article,  and  also  every  such  cask, 
bottle,  stopper,  vessel,  case,  cover,  wrapper,  band,  reel,  ticket,  label,  or 
other  thing  as  aforesaid  in  the  possession  or  power  of  such  person  ;  and 
every  other  similar  cask,  bottle,  stopper,  vessel,  case,  cover,  wrapper, 
band,  reel,  ticket,  label,  or  other  thing  made  to  be  used  in  like  manner 
as  aforesaid,  and  every  instrument  in  the  possession  or  power  of  such 
person,  and  by  means  of  which  any  such  trade  mark  or  forged  or  coun- 
terfeited trade  mark  as  aforesaid  shall  have  been  applied,  and  also  every 
instrument  in  the  possession  or  power  of  such  person  for  applying  any 
such  trade  mark  or  forged  or  counterfeited  trade  mark  as  aforesaid,  shall 
be  forfeited  to  Her  Majesty ;  and  the  court  before  which  any  such  mis- 
demeanor shall  be  tried  may  order  such  forfeited  articles  as  aforesaid  to 
be  destroyed  or  otherwise  disposed  of  as  such  court  shall  think  fit. 

4*  Eveiy  person  who,  after  the  thirty-first  day  of  December  one  Selling  trtiefes 
thousand  eight  hundred  and  sixty-three,  shall  sell,  utter,  or  expose  either  with  foi^ged  or 
for  sale  or  for  any  purpose  of  trade  or  manufacture,  or  cause  or  procure  ^j^jJ^JJ^ 
to  be  sold,  uttered,  or  exposed  for  sale  or  other  purpose  as  aforesaid,  any  ^^  DeoenOMr 
•chattel  or  article,  together  with  any  forged  or  counterfeited  trade  mark,  i863,  peiudtj 
which  he  shall  know  to  be  forged  or  counterfeited,  or  together  with  the  eqaal  to  ^v» 
-trade  mark  of  any  other  person  applied  or  used  falsely  or  wrongfully  or  ^^^^^ 
without  lawful  authority  or  excuse,  knowing  such  trade  mark  of  another  J^oeedln^s/. 
person  to  have  been  so  applied  or  used  as  aforesaid,  and  that  whether  nor  leas  than 
any  such  trade  mark  or  forged  or  counterfeited  trade  mark  as  aforesaid,  lo*. 
together  with  which  any  such  chattel  or  article  shall  be  sold,  uttered,  or 
exposed  for  sale  or  other  purpose  as  aforesaid,  shall  be  in,  upon,  about, 
or  with  such  chattel  or  article,  or  in,  upon,  about,  or  with  any  cask,  bottle, 
atopper,  vessel,  case,  cover,  wrapper,  band,  reel,  ticket^  label,  or  other 
thing  in,  upon,  about,  or  with  which  such  chattel  or  article  shall  be  so 
sold  or  uttered  or  exposed  for  sale  or  other  purpose  as  aforesaid,  shall  for 
*every  such  offence  forfeit  and  pay  to  Her  Majesty  a  sum  of  money  equal 
to  the  value  of  the  chattel  or  article  so  sold,  uttered,  offered,  or  exposed 
for  sale  or  other  purpose  as  aforesaid,  and  a  further  sum  not  exceeding 
five  pounds  and  not  less  than  ten  shillings. 

5.  Every  addition  to  and  every  alteration  of,  and  also  every  imitation  ^^^*^*^^^^ 
of  any  trade  mark  which  shall  be  made^  applied,  or  used  with  i***®"^  *<>  Jf  ^^jJ^l^JlJril^ 
defraud,  or  to  enable  any  other  person  to  defraud,  or  which  shall  cause  a  ^g^^  ^ih  |^ 
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rS5  &  S61M.  trade  mark  -vrith  sneh  alteration  or  addition,  or  dull  cauae  anoh  imitatioD 

^^^        of  a  trade  mark  to  -resemble  any  genuine  trade  mark  00  or  in  aoch  man* 

Mm-ehanSae   ^^  as  to  be  calculated  or  likely  to  deceive,  ahaH  be  and  be  deemed  to  be 

Marks  AcL    a  false,  forged,  and  counterfeited  trade  mark  within  the  meaning  of  this 

act ;  and  every  act  of  making,  applying,  or  otherwise  using  any  anch 

to^ba^  ^^^T^  addition  to  or  alteration  of  a  trade  mark  or  any  such  imitation  of  a  trade 
iormia!!^^      mark  as  aforesaid,  done  by 'any  person  with  intent  to  defraud,  or  to 
enable  any  other  person  to  defraud,  shall  be  and  be  deemed  to  be  forging 
and  counterfeiting  a  trade  mark  within  tlie  meaning  of  this  act. 
Any  poBon  Q.  Where  any  person  who,  at  any  time  after  the  thirty-first  day  of 

DecinbOT  1863  ^^^ember  one  thousand  eight  hundred  and  sixty-three,  shall  have  sold, 
shall  haye  sold'  Uttered,  or  exposed  for  sale  or  other  purpose  as  aforesaid,  or  shall  have 
an  article  hay-  caused  or  procured  to  be  sold,  uttered,  or  exposed  for  sale  or  other  pur- 
ing  a  false  trade  pose  as  aforesaid,  any  chattel  or  article,  together  with  any  foiled  or 
lK>aAd^t  ^'y  counterfeited  trade  mark,  or  together  with  the  trade  mark  of  any  other 
informaUra  person  used  without  lawful  authority  or  excuse  as  aforesaid,  and  that 
where  he  pro-  whether  any  «uch  trade  mark,  or  such  forged  or  counterfeited  trade  mark 
««ared  it.  as  aforesaid,  be  in,  upon,  about,  or  with  such  chattel  or  article,  or  in, 

upon,  about,  or  with  any  cask,  bottle,  stopper,  vessel,  case,  cover,  wrap- 
per, band,  reel,  ticket,  label,  or  other  thing  in,  upon,  about,  or  with 
which  such -chattel  or  article  shall  have  been  sold  or  exposed  for  sale^ 
such  person  shall  be  bound  upon  demand  in  writing  delivered  to  him  or 
left  for  him  at  his  last  known  dwelling-house  or  at  the  place  of  sale  or 
exposure  for  sale  by  or  on  the  behalf  of  any  person  whose  trade  mark 
shall  have  been  so  forged  or  counterfeited,  or  used  without  lawful  autho- 
rity or  excuse  as  aforesaid,  to  give  to  the  person  requiring  the  same,  or 
his  attorney  or  agent,  within  forty-eight  hours  after  such  demand,  full 
information  in  writing  of  the  name  and  address  of  the  person  from  whom 
he  shall  have  purchased  or  obtained  such  chattel  or  article,  and  of  the 
Power  to  jns-    time  when  he  obtained  the  same  ;  and  it  shall  be  lawful  for  any  justice 
ticestosBrnmon  of  the  peace,  on  information  on  oath  of  such  demand  and  refusal,  to  snm- 
parties  rinsing  jQon  before  him  the  party  refusing,  and  on  being  satisfied  ^t  suck 
matioo/'^  ^^     demand  ought  to  be  complied  with  to  order  snch  information  to  be  given 
within  a  certain  time  to  be  appointed  by  him ;  and  any  such  party  who 
shall  refuse  or  neglect  to  comply  with  such  order  shall  for  every  such 
Penalty  for       offence  forfeit  and  pay  to  Her  Migesty  the  sum  of  five  pounds,  and  sadi 
refosal  5/.        refusal  or  n^lect  shall  be  primA  facie  evidence  that  the  person  so  refoa- 
ing  or  neglecting  had  full  knowledge  that  the  trade  mark,  together  with 
which  such  chattel  or  article  was  sold,  uttered,  or  exposed  for  sale  or 
othei*  purpose  as  aforesiud,  at  the  time  of  such  selling,  uttering^  or 
exposing  was  a  foiled,  counterfeited,  and  false  trade  mark,  or  was  the 
trade  mark  of  a  person  which  had  been  used  without  lawful  authority  or 
excuse,  as  the  case  may  be. 

Marking  any  7.  Every  person  who,  with  Intent  to  defraud  or  to  enable  another  to 
false  indicatiOT  defraud,  shall  put  or  cause  or  procure  to  be  put  upon  any  chattel  or 
upon  imlSticle  article,  or  upon  any  cask,  bottle,  stopper,  vessel,  case,  cover,  wrapper, 
with  intent  to  band,  reel,  ticket,  label,  or  other  thing,  together  with  which  any  chattel 
idefrand,  penalty  or  article  shall  be  intended  to  be  or  shall  be  sold  or  uttered  or  exposed 
*  sum  eqnd  to  fop  gg^  q^  {q^  any  purpose  of  trade  or  manufacture,  or  upon  any  case^ 
artide  and^tha*  frame,  or  other  thing  in  or  by  means  of  which  any  chattel  or  article  shall 
further  sum  be  intended  to  be  or  shall  be  exposed  for  sale,  any  false  description^ 
not  esceeding  statement,  or  other  indication  of  or  respecting  the  number,  quantity, 
^h  *"ial^  ^^  oneasure,  or  weight  of  such  chattel  or  article,  'or  any  part  thereof  or  of  the 
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place  or  countiy  in  which  such  chattel  or  article  shall  have  been  made,  ^^  &  96  Vict. 
manufactared,  or  produced,  or  ahall  put  or  cause  or  procure  to  be  put        ^^^' 
upon  any  such  chattel  or  article,  cask,  bottle,  stopper,  vessel,  case,  cover,   Merchtmdue 
wrapper,  band,  reel,  ticket,  label,  or  thing  as  aforesaid,  any  word,  letter,    Mark$Aei. 
figure,  signature,  or  mark  for  the  purpose  of  falsely  indicating  sucii        — * 
chattel  or  article,  or  the  mode  of  manufacturing  or  producing  the  same, 
or  the  ornamentation,  shape,  or  con^guration  thereof  to  be  the  subject  of 
any  existing  patent,  privilege,  or  copyright,  shall  for  every  such  offence 
forfeit  and  pay  to  Her  Majesty  a  sum  of  money  equal  to  the  value  of  the 
chattel  or  article  so  sold  or  uttered  or  exposed  for  sale,  and  a  further  sum 
oot  exceeding  five  pounds  and  not  less  than  ten  shillings. 

8.  Every  person  who,  after  the  thirty-first  day  of  December  one  Selling  or  ex- 
thousand  eight  hundred  and  sixty-three,  shall  sell,  utter,  or  expose  for  ^^^f^^g^J* 
sale  or  for  any  purpose  of  trade  or  manufacture,  or  shall  cause  or  pro-  ][)eoember  1863 
cure  to  be  sold,  uttered,  or  exposed  for  sale  or  other  purpose  as  aforesaid,  artidei  with 
any  chattel  or  article  upon  which  shall  have  been,  to  his  knowledge,  put,  ^aIm  statement 
or  upon  any  cask,  bottle,  stopper,  vessel,  case,  cover,  wrapper,  band,  reel,  ^  quantities, 
ticket,  label,  or  other  thing  together  with  which  such  chattel  or  article  moii^an^sC 
shall  be  sold  or  uttered  or  exposed  for  sale  or  other  purpose  as  aforesaid,  or  less  than  s#. 
shall  have  been  so  put,  or  upon  any  case,  frame,  or  other  thing  used  or 
employed  to  expose  or  exhibit  such  chattel  or  article  for  sale  shall  have 

been  so  put,  any  false  description,  statement,  or  other  indication  of  or 
respecting  the  number,  quantity,  measure,  or  weight  of  such  chattel  or 
article  or  any  part  thereof,  or  the  place  or  country  in  which  such  chattel 
or  article  shall  have  been  made,  manufactured,  or  produced,  shall  for 
every  such  offence  forfeit  and  pay  to  Her  Majesty  a  sum  not  exceeding 
five  pounds  and  not  less  than  five  shillings. 

9.  Provided  always,  that  the  provisions  of  this  act  shall  not  be  con-  PioTiso  that  it 
atrued  so  as  to  make  it  any  offence  for  any  person  to  apply  to  any  chattel  "^'*^  °**^  ^  ■" 
or  article,  or  to  any  cask,  bottle,  stopper,  vessel,  case,  cover,  wrapper,  namw  or  words 
band,  reel,  ticket,  label,  or  other  thing  with  which  such  chattel  or  article  known  to  be 
shall  be  sold  or  intended  to  be  sold,  any  name,  word,  or  expression  gene-  nsed  for  indi- 
rally  used  for  indicating  such  chattel  or  article  to  be  of  some  particular  ^^i  P*"^** 
class  or  description  of  manufacture  only,  or  so  as  to  make  it  any  offence  of  manuft^ 
for  any  person  to  sell,  utter,  or  offer  or  expose  for  sale  any  chattel  or  tures. 
article  to  which,  or  to  any  cask,  bottle,  stopper,  vessel,  case,  cover,  wrapper, 

band,  reel,  ticket,  label,  or  other  thing  sold  therewith,  any  such  generally 
used  name,  word,  or  expression  as  aforesaid  shall  have  been  applied. 

10*  In  every  indictment,  pleading,  proceeding,  and  document  what-  Description  of 
soever  in  which  any  trade  mark  shall  be  intended  to  be  mentioned  it  shall  trade  marks 
be  suflScient  to  mention  or  state  the  same  to  be  a  trade  mark  without '"^^"^f*?^™^^ 
further  or  otherwise  describing  such  trade  mark,  or  setting  forth  any  ments,  &c 
copy  or  fac-simile  thereof ;  and  in  every  indictment,  pleading,  proceed- 
ing, and  document  whatsoever  in  which  it  shall  be  intended  to  mention 
any  forged  or  counterfeit  trade  mark  it  shall  be  sufficient  to  mention  or 
state  the  same  to  be  a  forged  or  counterfeit  trade  mark,  without  further 
or  otherwise  describing  such  forged  or  counterfeit  trade  mark,  or  setting 
forth  any  copy  or  fac-simile  thereof. 

11.  The  provisions  in  this  act  contained  of  or  concerning  any  act,  or  Conviction  not 
any  proceeding,  judgment,  or  conviction  for  any  act'  hereby  declared  to  ^  ^^^  *"y 
be  a  misdemeanor  or  offence,  shall  not  nor  shall  any  of  them  take  away,  ^J^j^  *^*^* 
diminish,  or  prejudicially  affect  any  suit,  process,  proceeding,  rights  or 

VOL.  IX.  / 
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^*  ^  88^***  remedy  which  anj  person  aggrieved  by  such  act  may  be  entitled  to  aft 

f; '        law,  in  equity,  or  otherwise,  and  shall  not  nor  shall  any  of  them  exempt 

Jferckandue    o^  excuse  any  person  from  answering  or  making  discovery  upon  exami- 
Jfarks  Act.    nation  as  a  witness  or  upon  interrogatories,  or  otherwise,  in  any  suit  or 

other  civil  proceeding  :  provided  always,  that  no  evidence,  statement,  or 

discovery  which  any  person  shall  be  compelled  to  give  or  make  shall  be 
admissible  in  evidence  against  such  person  in  support  of  any  indictment 
for  a  misdemeanor  at  common  law  or  otherwise,  or  of  any  proceeding: 
under  the  provisions  of  this  act. 
Intent  to  de-  12.  In  every  indictment,  information,  conviction,  pleading,  and  pro- 

-fraud,  &c.  any   ceeding  against  any  person  for  any  misdemeanor  or  other  offence  against 
«oD^w  "notbe  *^®  provisions  of  this  act  in  which  it  shall  be  necessary  to  allege  or  men- 
alleged  in  an     ^^^  ^^  intent  to  defraud,  or  to  enable  another  to  de^aud,  it  shall  b& 
indictment,  &c  sufficient  to  allege  or  mention  that  the  person  accused  of  having  done 
4>r  prored.         any  act  which  is  hereby  made  a  misdemeanor  or  other  offence  did  such 
act  with  intent  to  defraud,  or  with  intent  to  enable  some,  other  person  ta 
defraud,  without  alleging  or  mentioning  an  intent  to  defraud  any  parti- 
cular person  ;  and  on  the  trial  of  any  such  indictment  or  information  for 
any  such  misdemeanor,  and  on  the  hearing  of  any  information  or  charge 
of  or  for  any  such  other  offence  as  aforesaid,  and  on  the  trial  of  any 
action  against  any  person  to  recover  a  penalty  for  any  such  other  offence 
as  aforesaid,  it  shall  not  be  necessary  to  prove  an  intent  to  defraud  any 
particular  person,  or  an  intent  to  enable  any  particular  person  to  defraad 
any  particular  person,  but  it  shall  be  sufficient  to  prove  with  respect  to 
every  such  misdemeanor  and  offence  that  the  person  accused  did  the  act 
charged  with  intent  to  defraud,  or  with  intent  to  enable  some  other  per- 
son to  defraud,  or  with  the  intent  that  any  other  person  might  be  enabled 
to  defraud. 
Poisons  who  aid     ^3^  Every  person  who  shall  aid,  abet,  counsel,  or  procure  the  com 
idon  ofT  mSUfr-  mission  of  any  offence  which  is  by  this  act  made  a  misdemeanor  shall 
xneanor  to  be     &lso  be  guilty  of  a  misdemeanor. 

also  guilty.  14^  Every  person  who  shall  be  convicted  or  found  guilty  of  any 

Panieliment  for  offence  which  is  by  this  act  made  a  misdemeanor  shall  be  liable,  at  the 

miadeineanor      discretion  of  the  court  and  as  the  court  shall  award,  to   suffer  such 
ander  this  act*  •  «  .    1       •         •  /»  «  •  « 

punishment  by  impnsonment  for  not  more  than  two  years,  with  or 

without  hard  labour,  or  by  fine,  or  both  by  imprisonment  with  or  without 

hard  labour  and  fine,  and  also  by  imprisonment,  until  the  fine  (if  any 

shall  have  been  paid  and  satisfied. 

Becovery  of  15.-  In  every  case  in  which  any  person  shall  have  committed  or  done 

penalties.  any  offence  or  act  whereby  he  shall  have  forfeited  or  become  liable  to 

pay  to  Her  Majesty  any  of  the  penalties  or  sums  of  money  mentioned' 

in  the  provisions  of  this  act,  every  such  penalty  or  sum  of  money  shall' 

or  may  be  recovered  in  England,  Wales,  or  Ireland  in  an  action  of  debt, 

which  any  person  may  as  plaintiff  for  and  on  behalf  of  Her  Majesty 

commence  and  prosecute  to  judgment  in  any  court  of  record,  and  the 

amount  of  every  such  penalty  or  sum  of  money  to  be  recovered  in  any 

such  action  shall  or  may  be  determined  by  the  jury  (if  any)  sworn  to 

try  any  issue  in  such  action,  and  if  there  shall  be  no  such  jury  then  by 

the  court  or  some  other  jury,  as  the  court  shall  think  fit,  or  instead  of 

any  such  action  being  commenced  such  penalty  or  sum  of  money  shall 

or  may  in  England  or  Wales  be  recovered  by  a  summary  proceeding 

before  two  justices  of  the  peace  having  jurisdiction  in  the  county  or 

place  where  the  party  offending  shall  reside  or  have  any  place  of  business^ 
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or  in  the  county  or  place  in  which  the  offence  shall  have  been  committed ;  25  &  26  Viet. 
and  shall  or  may  in  Ireland  be  recovered  in  like  manner  by  civil  bill  in        ^^. 
the  civil  bill  court  of  the  county  or  place  in  which  the  offence  was  com-   jjfgf^chandue 
mitted,  or  in  which  the  offender  shall  reside  or  have  any  place  of  business ;    MarhsAcC. 

and  shall  or  may  in  Scotland  be  recovered  by  action  before  the  court  of        

session  in  ordinary  form  or  by  summary  action  before  the  sheriff  of  the 
county  where  the  offence  shall  have  been  committed  or  the  offender  may 
reside  or  have  any  place  of  business,  which  sheriff,  upon  proof  of  the 
offence,  either  by  the  confession  of  the  person  offending  or  by  the  oath 
or  affirmation  of  one  or  more  credible  witnesses,  shall  convict  the 
offender,  and  find  him  liable  in  the  penalty  or  penalties  aforesaid,  as  also 
in  expenses  ;  and  it  shall  be  lawful  for  the  sheriff  in  pronouncing  such 
judgment  ior  the  penalty  or  penalties  and  costs  to  insert  in  such  judg- 
ment a  warrant  in  the  event  of  such  penalty  or  penalties  and  costs  not 
being  paid  to  levy  and  recover  the  amount  of  the  same  by  poinding  : 
provided  always,  that  it  shall  be  lawful  to  the  sheriff,  in  the  event  of  lus 
dismissing  the  action  and  assoilzing  the  defender,  to  find  the  complainer 
liable  in  expenses,  and  any  judgment  so  to  be  pronounced  by  the  sheriff 
in  such  summary  action  shall  be  final  and  conclusive,  and  not  subject  to 
review  by  advocation,  suspension,  reduction,  or  otherwise. 

16.  In  every  case  in  which  any  such  penalty  or  sum  of  money  for-  Summary  pro- 
feited  to  Her  Majesty  as  herein-before  mentioned  shall  be  sought  to  be  pec^gs  b^a 
recovered  by  a  summary  proceeding  before  two  justices  of  the  peace,  *1^®  ^thirii*&  ]& 
offence  or  act  by  the  committing  or  doing  of  which  such  penalty  or  sum  yict.  c  43. 

of  money  shall  have  been  so  forfeited  shall  be  and  be  deemed  to  be  an 
offence  and  act  within  the  meaning  of  a  statute  passed  in  the  twelfth 
year  of  the  reign  of  Her  present  Migesty,  intituled  An  Act  to  facilitate 
the  Performance  of  the  Duties  of  Justices  of  the  Peace  out  of  Sessions 
within  England  and  Wales  with  respect  to  summary  Convictions  and 
Orders;  and  the  information,  conviction  of  the  offender,  and  other 
proceedings  for  the  recovery  of  the  penalty  or  sum  so  forfeited  shall  be 
had  according  to  the  provisions  of  the  said  act. 

17.  In  every  case  in  which  judgment  shall  be  obtained  in  any  such  In  actions  pe- 
action  as  aforesaid  for  the  amount  of  any  such  penalty  or  sum  of  money  "*^'*!!^*^  ^ 
forfeited  to  Her  Majesty,  the  amount  thereof  shall  be  paid  by  the  defen-  ^^  msawr  as 
dant  to  the  sheriff  or  the  officer  of  the  court,  who  shall  account  for  the  other  moneys 
same  in  like  manner  as  other  moneys  payable  to  Her  Majesty,  and,  if  it  payable  to  the 
be  not  paid,  may  be  recovered,  or  the  amount  thereof  levied,  or  the  ^™'^i^'* 
payment  thereof  enforced,  by  execution  or  other  proper  proceeding,  as  f^^^foij^coBt* 
money  due  to  Her  Majesty  ;  and  the  plaintiff  suing  on  behalf  of  Her  of  suit. 
Majesty,  upon  obtaining  judgment,  shall  be  entitled  to  recover  and  have 
execution  for  all  his  costs  of  suit,  which  shall  include  a  full  indemnity 

for  all  costs  and  charges  which  he  shall  or  may  have  expended  or  in- 
curred in,  about,  or  for  the  purposes  of  the  action,  unless  the  court,  or  a 
judge  thereof,  shall  direct  that  costs  of  the  ordinary  amount  only  shall 
be  flowed. 

18.  No  person  shall  commence  any  action  or  proceedii^  for  the  Limitations  of 
recovery  of  any  penalty,  or  procuring  the  conviction  of  any  offender  in  actions,  &g. 
manner  hereinbefore-provided,  after  the  expiration  of  three  years  next 

after  the  committing  of  the  offence,  or  one  year  next  after  the  first 
discovery  thereof  by  the  person  proceeding. 

19.  In  every  case  in  which  at  any  time  after  the  thirty-first  day  ^f^^kl'^ipfi. 
December  one  thousand  eight  hundred  and  sixty-three  any  person  shall  ^^^^  J{  ^ 

/2 
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25  &  26  Vict  sell  or  contract  to  sell  (whether  by  writing  or  not)  to  any  other  person 

0. 88.        any  chattel  or  article  with  any  trade  mark  thereon,  or  upon  any  ctak^ 

Mm^^andUe   ^^^^>  Stopper,  vessel,  case,  cover,  wrapper,  band,  reel,  ticket,  labeU  or 

MarkBAoi.    Other  thing  together  with  which  such  chattel  or  article  shall  be  sold  or 

contracted  to  be  sold,  the  sale  -or  contract  to  sell  shall  in  every  such 

article  with  a  case  be  deemed  to  have  been  made  with  a  warranty  or  contract  by  the 
b*d*  "^^'^  vendor  to  or  with  the  vendee  that  every  trade  mark  upon  such  chattel 
contract  that  ^r  article,  or  upon  any  such  cask,  bottle,  stopper,  vessel,  case,  cover, 
the  mark  is  Wrapper,  band,  reel,  ticket,  label,  or  other  thing  as  aforesaid,  was  gennino 
genuine.  and  true,  and  not  forged  or  counterfeit,  and  not  wrongfully  used,  unless 

the  contrary  shall  be  expressed  in  some  writing  signed  by  or  on  behalf 
of  the  vendor,  and  delivered  to  and  accepted  by  the  vendee. 

After  3lBt  20.  In  every  case  in  which  at  any  time  after  the  thirty-first  day  of 

Decemher  1863  December  one  thousand  eight  hundred  and  sixty-three  any  person  shall 
^S^"^  ^'th\    ^^^  ^^  contract  to  sell  (whether  by  writing  or  not)  to  any  other  person 
Bcriptionnponlt  ^^Y  ^^^ttel  or  article  upon  which,  or  upon  any  cask,  bottle,  stopper, 
of  its  quantity  vessel,  case,  cover,  wrapper,  band,  reel,  ticket,  label,  or  other  thing 
to  be  deemed  to  together  with  which  such  chattel  or  article  shall  be  sold  or  contracted 
Mnteact  that     ^  ^jq  g^j^^  ^jy  description,  statement,  or  other  indication  of  or  respecting 
was^.*^  ^   ^^®  number,  quantity,  measure,  or  weight  of  such  chattel  or  article^ 
or  the  place  or  country  in  which  such  chattel  or  article  shall  have  been 
made,  manufactured,  or  produced,  the  sale  or  contract  to  sell  shall  in 
every  such  case  be  deemed  to  have  been  made  with  a  warranty  or  con- 
tract by  the  vendor  to  or  with  the  vendee  that  no  such  description, 
statement,  or  other  indication  was  in  any  material  respect  false  or 
untrue,  unless  the  contrary  shall  be  expressed  in  some  writing  signed 
by  or  on  behalf  of  the  vendor,  and  delivered  to  and  accepted  by  the 
vendee. 
In  suits  at  law       21.  In  every  case  in  any  suit  at  law  or  in  equity  against  any  person 
or  in  equity       fo,.  forging  or  counterfeiting  any  trade  mark,  or  for  fraudulently  applying 
fo^iSngfOTged  ^^7  *^^^®  mark,  to  any  chattel  or  article,  or  for  selling,  exposing  for 
trade  marks,     sale,  or  uttering  any  chattel  or  article  with  any  trade  mark  falsely  or 
omurt  may  order  wrongfully  applied  thereto,  or  with  any  forged  or  counterfeit  trade 
?^^  ^  **•  ,   mark  applied  thereto,  or  for  preventing  the  repetition  or  continuance  of 
iMy  a^dfn-  ^^7  ®"^^  wrongful  act,  or  the  committal  of  any  similar  act,  in  which 
junction,  &c     the  plaintiff  shall  obtain  a  judgment  or  decree  against  the  defendant, 
the  court  shall  have  power  to  direct  every  such  chattel  and  article  to  be 
destroyed  or  otherwise  disposed  of ;  and  in  every  such  suit  in  a  court  of 
law  the  court  shall  or  may  upon  giving  judgment  for  the  plaintiff  award 
a  writ  of  injunction  or  injunctions  to  the  defendant  commanding  him  to 
forbear  from  committing  and  not  by  himself  or  otherwise  to  repeat  or 
commit  any  offence  or  wrongful  act  of  the  like  nature  as  that  of  which 
he  shall  or  may  have  been  convicted  by  such  judgment,  and  any  dis- 
obedience of  any  such  writ  of  injunction  or  injunctions  shall  be  punished 
as  a  contempt  of  court :  and  in  every  such  suit  at  law  or  in  equity  it 
shall  be  lawful  for  the  court  or  a  judge  thereof  to  make  such  order  as 
such  cou^  or  judge  shall  think  fit  for  the  inspection  of  every  or  any 
manufacture  or  process  carried  on  by  the  defendant  in  which  any  such 
forged  or  counterfeit  trade  mark,  or  any  such  trade  mark  as  aforesaid, 
shall  be  alleged  to  be  used  or  applied  as  aforesaid,  and  of  every  or  any 
chattel,  article,  and  thing  in  the  possession  or  power  of  the  defendant 
alleged  to  have  thereon  or  in  any  way  attached  thereto  any  forged  or 
counterfeit  trade  mark,  or  any  trade  mark  falsely  or  wrongfully  applied,  and 
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^yery  or  any  instrament  in  the  possession  or  power  of  the  defendant  used  or  25  &  S6  Viet 
intended  to  be  or  capable  of  being  used  for  producing  or  making  any  forged        ^  ®^* 
or  counterfeit  trade  mark,  or  trade  mark  alleged  to  be  forged  or  counterfeit^   jf^rchmiim 
or  for  falsely  or  wrongfully  applying  any  trade  mark  ;  and  any  person    3fark$AaL 

who  shall  refuse  or  neglect  to  obey  any  such  order  shall  be  guilty  of  a        

contempt  of  court. 

22*  In  every  case  in  which  any  person  shall  do  or  cause  to  be  done  Persons  %g* 
any  of  the  wrongful  acts  following  ;  ^that  is  to  say, )  shall  forge  or  grieved  by  for- 
counterfeit  any  trade  mark ;  or  for  the  purpose  of  sale,  or  for  the  pur-  SSivwdSiaMa 
pose  of  any  manufacture  or  trade,  shall  apply  any  forged  or  counterfeit  .gtingtUiei 
trade  mark  to  any  chattel  or  article,  or  to  any  cask,  bottle,  stopper,  guilty  parties, 
vessel,  case,  covery  wrapper,  band,  reel,  ticket,  label,  or  thing  in  or  with 
which  any  chattel  or  article  shall  be  intended  to  be  sold  or  shall  be  sold 
or  uttered  or  exposed  for  sale,  or  for  any  purpose  of  trade  or  manufac- 
ture ;  or  shall  inclose  or  place  any  chattel  or  article  in,  upon,  under,  or 
with  any  cask,  bottle, .  stopper,  vessel,  case,  cover,  wrapper,  band,  reel, 
ticket,  label,  or  other  thing  to  which  any  trade  mark  shall  have  been 
falsely  applied,  or  to  which  any  forged  or  counterfeit  trade  mark  shall 
have  been  applied ;  or  shall  apply  or  attach  to  any  chattel  or  article  any 
case,  cover,  reel,  wrapper,  band,  ticket,  label,  or  other  thing  to  which 
any  trade  mark  shall  have  been  falsely  applied,  or  to  which  any  forged 
or  counterfeit  trade  mark  shall  have  been  applied;  or  shall  inclose,  place, 
or  attach  any  chattel  or  article  in,  upon,  under,  with,  or  to  any  cask, 
bottle,  stopper,  vessel,  case,  cover,  reel,  wrapper,  band,  ticket,  label,  or 
other  thing  having  thereon  any  trade  mark  of  any  other  person  ;  every 
person  aggrieved  by  any  such  wrongful  act  shall  be  entitled  to  maintain 
an  action  or  suit  for  damages  in  respect  thereof  against  the  person  who 
shall  be  guilty  of  having  done  such  act  or  causing  or  procuring  the  same 
to  be  done,  and  for  preventing  the  repetition  or  continuance  of  the 
wrongful  act,  and  the  committal  of  any  similar  act. 

23*  In  every  action  which  any  person  shall  under  the  provisions  of  Defeodant 
this  act  commence  as  plaintiff  for  or  on  behalf  of  Her  Majesty  for  reco-  obtaining  a  ver- 
vering  any  penalty  or  sum  of  money,  if  the  defendant  shall  obtain  ?*o**o?»*^*ott 
judgment,  he  shall  be  entitled  to  recover  his  costs  of  suit,  which  shall  ^2°°'*^ 
include  a  full  indemnity  for  all  the  costs,  charges,  and  expenses  by  him 
expended  or  incurred  in,  about,  or  for  the  purposes  of  the  action,  unless 
the  court  or  a  judge  thereof  shall  direct  that  costs  of  the  ordinary 
amount  only  shall  be  allowed. 

24*  In  any  action  which  9.ny  person  shall,  upder  the  provisions  of  this  a  plaintiff  suing 
act,  commence  as  plaintiff  for  or  on  behalf  of  Her  Majesty  for  recovering  for  a  penalty 
any  penalty  or  sum  of  money,  if  it  shall  be  shown  to  the  satisfaction  of  ^j^  «^ 
the  court  or  a  judge  thereof  that  the  person  suing  as  plaintiff  for  or  on  J^Jriji*^fJ[!^ 
behalf  of  Her  Majesty  has  no  ground  for  alleging  that  he  has  been  eoats. 
aggrieved  by  the  committing  of  the  alleged  offence  in  respect  of  which 
the  penalty  or  sum  of  money  is  alleged  to  have  become  payable,  and 
also  that  the  person  so  suing  as  plaintiff  is  not  resident  within  the  juris- 
diction of  the  court,  or  not  a  person  of  sufficient  property  to  be  able  to 
pay  any  costs  which  the  defendant  may  recover  in  the  action,  the  court 
or  judge  shall  or  may  order  that  the  plaintiff  shall  give  security  by 
the  bond  or  recognizance  of  himself  and  a  surety,  or  by  the  deposit  of 
a  sum  of  money,  or  otherwise,  as  the  court  or  judge  shall  think  fit,  for    • 
4he  payment  to  the  defendant  of  any  costs  which  he  may  be  entitled  to 
recover  in  the  action. 
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25  ft  2f6  Vict      25*  Nothing  ia  tliis  act  contained  shall  be  construed  to  affect  the 

c.  88.        rights   and  privileges  of  the  corporation  of  cutlers  of  the  liberty  of 

Mer^uandite    Hallamshire  in  the  county  of  York,  nor  shall  anything  in  this  act  con- 

Marks  Aek    Gained  be  construed  in  any  way  to  repeal  or  make  void  any  of  the 

provisions  contained  in  the  fifty-ninth  George  Third,  chapter  seven. 

Act  not  to  affect  intituled  An  Act  to  regulate  the  Cutlery  Trade  in  England. 

«f  Gatlere  of       26*  The  expression  '<  The  Merchandise  Marks  Act,  1862,*'  shaU  be  a 
HallamBhire,      sufficient  description  of  this  act. 
nor  to  repeal 
69  G.  3,  c  7. 
Short  tiUe. 


THE    COMPANIES    ACT. 
25  &  26  Vict.  Cap.  89. 


An  Act  for  the  Incorporatumy  Regulation^  and  Winding-up  of  Trading 
Companies  and  other  Associations, — [7th  August  1862. J 

Penalty  on  falsi-      166.  If  any  director,  officer,  or  contributory  of  any  company  wound 

«cationof  books,  ^p  under  this  act  destroys,  mutilates,  alters,  or   falsifies  any  books^ 

papers,  writings,  or  securities,  or  makes  or  is  privy  to  the  making  of 

any  false  or  fraudulent  entry  in  any  register,  book  of  account,  or  other 

document  belonging  to  the  company  with  intent  to  defraud  or  deceive 

any  person,  every  person  so  ofiending  shall  be  deemed  to  be  guilty  of  a 

misdemeanor,  and  upon  being  convicted  shall  be  liable  to  imprisonment 

for  any  term  not  exceeding  two  years,  with  or  without  hard  labour. 

Prosecution  of       \QT^  Where  any  order  is  made  for  winding-up  a  company  by  the 

<3b^eito«*in  the  <50urt  or  subject  to  the  supervision  of  the  court,  if  it  appear  in  the 

case  of  winding-  course  of  such  winding-up  that  any  past  or  present  director,  manager, 

up  bj  court      officer,  or  member  of  such  company  has  been  guilty  of  any  offence  ia 

relation  to  the  company  for  which  he  is  criminally  responsible,  the  court 

may,  on  the  application  of  any  person  interested  in  such  winding  up,  or 

of  its  own  motion,  direct  the  official  liquidators,  or  the  liquidators  (as 

the  case  may  be),  to  institute  and  conduct  a  prosecution  or  prosecutions 

for  such  offence,  and  may  order  the  costs  and  expenses  to  be  paid  out  of 

the  assets  of  the  company. 

Prosecution  of       168.  Where  a  company  is  being  wound  up  altogether  voluntarily^ 

delinquent  di-    ££  ^^  appear  to  the  liquidators  conducting  such  winding-up  that  any  past 

cAse  of  yolun°  ^^  present  director,  manager,  officer,  or  member  of  such  company  has 

tary  winding-     been  guilty  of  any  offence  in  relation  to  the  company  for  which  he  is 

up*  criminally  responsible,  it  shall  be  lawful  for  the  liquidators,  with  the 

previous  sanction  of  the  court,  to  prosecute  such  offender,  and  all 

expenses  properly  incurred  by  them  in  such  prosecution  shall  be  payable 

out  of  the  assets  of  the  company  in  priority  to  all  other  liabilities. 

Penalty  of  per-      169.  If  any  person,  upon  any  examination  upon  oath  or  affirmadoQ 
jury.  authorised  under  this  act,  or  in  any  affidavit,  deposition,  or  solemn  affir- 

mation in  or  about  the  winding-up  of  any  company  under  this  act>  or 
•    otherwise  in  or  about  any  matter  arising  under  this  act,  wilfuUy  and 
corruptly  gives  false  evidence,  he  shall,  upon  conviction,  be  liable  to  the 
penalties  of  wilful  perjury. 
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UNION  ASSESSMENT  COMMITTEE  ACT,  1862. 
25  &  26  Vict.  Cap.  103. 

An  Act  to  amend  the  Law  relating  to  Parochial  Assessments  in  England. 
[7th  August,  1862.] 

40.  Every  person  who  wilfully  refuses  to  attend  in  obedience  to  any  PenaUyfomnn-- 
lawful  order  of  any  such  committee,  or  to  give  evidence,  or  refuses  to  attendance,  &c^ 
produce  any  rate  book,  assessment,  or  valuation  which  may  be  lawfully  ^^^}*JJ^  ^^ 
required  to  be  produced  before  such  committee,  shall  for  every  such  oommittee. 
offence  be  liable  to  a  penalty  not  exceeding  twenty  pounds  upon  a  sum- 
mary conviction  for  the  same  before  two  justices  of  the  peace ;  and  every  injuring^  &c., 
person  who  wilfully  injures,  defaces,  conceals,  or  destroys  such  rate  rate  books  a 
book,  or  who  upon  any  examination  before  any  such  committee  wilfully  mwi«m««nor.. 
gives  &lse  evidence,  shall  be  deemed  guilty  of  a  misdemeanor. 


THE   JURIES   ACT,  1862. 
25  fc  26  Vict.  Cap.  107. 


An  Act  to  give  greater  Facilities  for  summoning  Persons  to  serve  on 
Juries^  and  for  other  Purposes  relating  thereto. — [7th  August,  1862.] 

T^HEBEAS  it  is  expedient  to  amend  an  act  passed  in  the  session  of  6  Geo.  4,  c.  50*. 
▼  ▼  Parliament  holden  in  the  sixth  year  of  the  reign  of  his  late  Majesty 
King  George  the  Fourth,  entitled  An  Act  for  Consolidating  and 
amending  the  Laws  relative  to  Jurors  and  Juries^  and  also  to  give 
greater  facilities  for  summoning  persons  to  serve  on  any  jury :  Be  it 
enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows ; 

L  This  act  may  be  cited  as  '<  The  Juries  Act,  1862,"  and  shall  be  Short  title  of 
construed  with  and  as  part  of  the  said  recited  act,  hereinafter  termed  thQ  ^^  ^^ 
Principal  Act. 

2*  All  registered  pharmaceutical  chen^ists  and  managing  clerks  to  Exemptions 
attorneys,  solicitors,  and  proctors  actually  practising,  ^1  subordinate  ^«>™  8«»^»°g 
officers  in  gaols  and  houses  of  correction  shdl  be  and  are  hereby  abso-  ^  Ji>"^ 
lutely  freed  and  exempted  from  being  returned  and  from  serving  upon 
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S5  &  26  Yict. 
cl07. 

The  Juries  AcL 
1862. 

ProTiBioQB  as  to 
blgh  constables 
ivpealed. 
Clerk  of  the 
peace  to  issae 
precepts  to  pa- 
rish officers  by 
post 


Precepts,  &c 
to  be  printed 
«t  the  expense 
of  the  county, 
4cc 


Daties  and 
liabilities  of 
pdrisb  officers 
to  continue. 


As  to  notices  of 
Hpecial  petty 
aesuons. 

Jostices  to 
lu'joum  petty 
iMWMons  for  the 
prodaction  of 
aist. 


any  juries  or  inquests  whatsoever,  and  shall  not  he  inserted  in  the  list«> 
to  be  prepared  hj  virtue  of  the  Principal  Act  or  of  this  act. 

3.  All  the  provisions  of  the  Principal  Act  relating  to  the  functions  of 
high  constables  shall  be  and  are  hereby  repealed,  except  as  to  any  liabi- 
lities incurred  before  such  repeal,  and  the  duties  of  high  constables  as  set 
forth  in  the  Principal  Act  shall  cease  and  determine. 

4*  The  clerk  of  the  peace  in  every  county,  riding,  and  division  in 
England  and  Wales  shall  on  or  before  the  twentieth  day  of  July  in  every 
year  issue  his  precept  (in  the  form  set  forth  in  the  schedule  to  this  act, 
or  as  near  thereto  as  may  be),  to  the  churchwardens  and  overseers  of  the 
poor  of  the  several  parishes,  and  to  the  overseers  of  the  poor  of  the 
several  townships,  within  the  county,  riding,  or  division  for  which  he 
ftcts,  requiring  them  to  make  out  before  the  first  day  of  September  then 
next  ensuing  a  true  list  of  all  men  residing  within  their  respective 
parishes  and  townships  qualified  and  liable  to  serve  on  juries  according 
to  the  Principal  Act«  and  also  to  perform  and  comply  with  all  other  the 
requisitions  in  the  said  precepts  contained,  and  shall  forward  the  same, 
together  with  a  competent  number  of  printed  forms  of  returns,  for  the 
use  of  the  respective  persons  by  whom  such  returns  are  to  be  made,  by 
post,  in  a  registered  letter  having  the  words  '' Jury  Precept "  legibly 
written  or  printed  on  the  outside  thereof,  and  addressed  to  the  church- 
wardens and  overseers  as  aforesaid  ;  and  every  precept  delivered  or 
tendered  as  a  registered  letter  at  the  address  of  the  person  to  whom  it  is 
addressed,  whether  a  receipt  be  given  for  the  same  or  not  shall  be  deemed 
to  have  been  served  on  the  person  to  whom  the  same  was  so  delivered 
or  tendered,  and  if  delivered  or  tendered  to  any  one  churchwarden  or 
overseer  of  a  parish  or  township  shall  be  deemed  to  have  been  served 
on  the  whole  of  the  churchwardens  and  overseers  of  such  parish  or 
township. 

5.  The  provisions  of  the  Principal  Act  as  to  the  expense  of  printing 
the  warrants,  precepts,  and  returns  therein  mentioned  shall  apply  to  the 
printing  of  the  precepts  and  returns  required  by  this  act ;  and  the 
precepts  and  jury  lists  required  to  be  posted  and  registered  by  this 
act  shall  be  posted  and  registered  at  the  expense  of  the  county,  riding,  or 
division. 

6.  After  the  receipt  of  such  precept  from  tlie  clerk  of  the  peace,  the 
duties  of  the  churchwardens  and  overseers  with  reference  to  the  jury 
lists,  and  the  penalties  to  which  they  are  liable  for  making  default 
therein,  shall  be  in  all  respects  the  same  as  if  the  words  "  clerk  of  the 
peace"  had  been  substituted  for  the  words  "  high  constable "  in  the 
eighth  section  of  the  Principal  Act. 

7.  No  notice  shall  be  sent  to  the  high  constable  of  the  holding  of  a 
special  petty  sessions  for  the  production  of  the  jury  lists,  as  required  by 
the  tenth  section  of  the  Principal  Act. 

8«  It  shall  be  lawful  for  the  justices  of  the  peace  then  present  to 
adjourn  any  special  petty  sessions  held  under  the  provisions  of  the  tenth 
section  of  the  Principal  Act  to  any  day  within  seven  days  thereafter,  for 
the  production  of  the  jury  list  for  any  parish  or  township  which,  through 
the  default  of  any  churchwarden  or  overseer,  has  been  omitted  to  be 
produced  at  such  special  petty  sessions,  and  notice  shall  be  sent  by  the 
clerk  to  such  justices  to  such  churchwardens  or  overseers  requiring  them 
to  produce  the  said  list  iat  such  adjournment. 
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9.  It  shall  be  the  duty  of  the  clerk  to  the  justices  of  the  peace  in  25  &  26  Vict. 
everj  petty  sessional  division  in  England  and  Wales  to  take  charge  of       c.  107. 
the  jury  lists  of  each  parish  and  township  within  such  division,  when  -^  7^7 
and  as  soon  as  they  shall  have  been  allowed  and  signed  by  the  said        ^g^ 

justices,  as  by  the  Principal  Act  provided,  and  to  forward  the  same  by        

the  next  available  post  in  a  registered  letter  or  letters,  with  the  words  Jostices'  derk 
"jury  list"  legibly  written  or  printed  on  the  outside  thereof,  addressed  ^^?^^^ 
to  the  clerk  of  the  peace  for  the  county,  riding,  or  division,  at  his  office,  ^^^^  ^^ 
together  with  a  schedule  of  the  parishes  and  townships  for  which  jury     • 

lists  have  been  then  allowed,  which  schedule  shall  be  signed  by  one  of 
the  said  justices,  and  the  clerk  to  the  justices  shall  be  entitled  to  the  fee 
of  two  shillings  and  sixpence,  to  be  paid  out  of  the  county  rate,  for  the 
discharge  of  the  duties  hereby  imposed  upon  him. 

10.  The  duties  of  the  clerk  of  the  peace  with  reference  to  the  jury  Clerk  of  the 
lists  so  forwarded  to  him  by  the  clerks  to  the  justices,  and  the  penalties  ^?.?^  ^^ 
to  which  he  is  liable  for  making  default  therein,  shall  be  in  all  respects  J^  as  before. 
the  same  as  if  this  act  had  not  passed,  and  the  said  lists  had  been 
returned  by  the  high  constables  to  the  court  of  quarter  sessions  under  the 
provisions  of  the  Principal  Act. 

11.  Any  person  liable  to  serve  on  any  jury  may  be  summoned  as^i^ronmaj 
heretofore,  or  in  the  manner  following  ;  that  is  to  say,  the  sheriff  or  ^*^™™° 
other  proper  officer  may  make  out  a  summons  and  affix  the  seal  of  his 

office  thereto,  and  such  summons,  having  the  words  "jury  summons  " 
legibly  written  or  printed  on  the  same  side  as  the  address,  may  be  sent 
open  by  the  post,  prepaid,  and  directed  to  the  person  so  required  to  serve 
as  juror  at  his  place  of  abode  as  described  in  *'  the  jurors  book,"  which 
said  summons,  together  with  a  duplicate  endorsed  with  the  name  and 
address  of  the  juror  to  whom  the  original  summons  is  directed,  sliaU  be 
taken  to  the  postmaster  of  any  post  office  where  money  orders  are  received 
or  paid,  within  such  hours  as  shall  have  been  previously  agreed  upon  at 
such  post  office,  and  under  such  regulations  with  respect  to  the  registra- 
tion of  such  summons  and  the  fee  to  be  paid  for  such  registration  (which 
fee  shall  in  no  case  exceed  twopence  over  and  above  the  ordinary  rate 
of  postage)  as  shall  from  time  to  time  be  made  by  the  Postmaster-General 
in  that  behalf ;  and  in  all  cases  in  which  such  fee  shall  have  been  duly 
paid  the  postmaster  shall  compare  the  address  of  the  said  summons  with 
that  of  the  duplicate,  and  on  being  satisfied  that  they  are  alike  shall 
forward  the  summons  to  its  address  by  the  post,  and  shall  return  the 
duplicate  to  the  party  bringing  the  same,  duly  stamped  with  the  stamp 
of  the  said  post  office  ;  and  the  production  by  the  party  who  posted 
such  summons  of  such  stamped  duplicate  shall  be  evidence  of  the  sum- 
mons having  been  delivered  at  the  dwelling-house  of  the  person  whose 
name  and  address  is  thereon  endorsed,  at  the  place  mentioned  in  such 
indorsement,  on  the  day  on  which  such  summons  would,  in  the  ordinary 
course  of  post,  have  been  delivered,  provided  it  shall  appear  that  the 
same  was  not  returned  by  the  post  office  as  undelivered  ;  and  any  sum- 
mons sent  by  the  post  as  before  mentioned,  and  not  so  returned  as 
undelivered,  shall  be  considered  in  all  respects  as  duly  served ;  and  in 
the  event  of  any  persons  to  whom  any  summons  shall  be  addressed  being 
ascertained  to  be  dead,  or  to  have  permanently  left  the  place  to  which 
such  summons  is  addressed,  the  postmaster  or  letter-carrier  of  the  place 
in  which  the  summons  shall  then  be  shall  endorse  thereon  the  reason  of 
the  non-delivery  thereof,  and  forward  the  same  in  the  usual  course  of 
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25  &  26  Vict  post  to  the  Returned  Letter  Office  in  London,  in  order  that  it  may  be 

^2^'       returned  to  the  sender :  Provided  alwa3rs,  that  when  any  summons  shall 

The  Junes  Act,  ^  served  by  post  under  the  provisions  of  this  act,  two  additional  days 

1862.        shall  be  allowed  for  the  transmission  of  such  summons  by  post,  over  and 

above  the  number  of  days  required  by  law  for  the  service  of  a  summons, 

before  the  day  on  which  the  juror  is  required  to  attend. 

Finee  may  be         12.  Whenever  any  fine  shall  be  imposed  upon  any  person  for  not 

"Mse^Bhown'^    attending  as  a  juror  in  obedience  to  a  summons  in  that  behalf,  it  shall 

•    not  be  lawful  to  estreat  the  said  fine  until  after  the  expiration  of  four* 

teen  days,  and  in  the  meantime  the  proper  officer  of  the  court  by  which 

such  fine  was  imposed  shall  forthwith,  by  letter,  inform  the  said  person 

of  the  imposition  of  such  fine,  and  require  him,  within  six  days  after  the 

date  of  such  letter,  to  forward  him  an  affidavit  of  the  cause,  if  any,  of  his 

non-attendance ;  and  such  officer  shall,  upon  the  receipt  of  any  such 

affidavit,  submit  the  same  to  the  said  court,  or  the  judge  or  chairman 

who  presided  at  the  said  court  at  the  time  when  such  fine  was  imposed, 

and  such  court,  judge,  or  chairman  shall  have  power  to  remit  such  fine. 

SherilBi  to  be         13.  The  oosts  incurred  by  any  sheriff  in  summoning  jurors  by  post, 
aUowed  oosts      under*  the  provisions  of  this  act,  so  far  as  the  same  shall  not  exceed  the 
summonses.    ^^^  allowed  to  such  sheriff,  or  his  predecessor  in  office,  on  that  account, 
in  any  one  year  within  the  three  years  immediately  preceding  the  pass- 
ing of  this  act,  may  be  included  in  his  ordinary  bill  of  cravings,  and  shall 
be  allowed  by  the  Commissioners  of  Her  Majesty's  Treasury. 

Extent  of  ftct  14.  This  act  shall  not  extend  to  Scotland  or  Ireland  ;  and  nothing  in 
Jury  lisu  to  be  this  act  contained  shall  alter  or  affect  the  mode  of  procedure  heretofore 
made,  &^  m  pursued  in  the  making  out  of  jury  lists  or  the  summoning  of  jurors  in 
U  ^l^oT'  ^^  <^it7  o^  London. 

Commencement  15.  This  act  shall  come  into  operation  on  the  tenth  day  of  August,  one 
of  act.  thousand  eight  hundred  and  sixty-two. 


SCHEDULE. 


Precept  far  returning  Lists  of  Jurors* 


County  of  1    To  the  churchwardens  and  overseers  of  the  poor 

to  wit.  >       of  the  parish  [or,  to  the  overseers  of  the  poor 

Hundred  of  .  j        of  the  township]  of 

Tou  are  hereby  required  to  make  out,  before  the  first  day  of  Septem- 
ber next,  a  true  list  in  writing  in  the  form  hereunto  annexed,  containing 
the  names  of  all  men,  being  natural-bom  subjects  of  the  Queen,  between 
the  ages  of  twenty-one  and  sixty,  residing  within  your  parish  [or  town- 
ship] qualified  to  serve  upon  juries ;  that  is  to  say,  of  every  such  man 
who  has  in  his  own  name,  or  in  trust  for  him,  a  clear  income  of  ten 
pounds  by  the  year  in  lands  or  tenements,  whether  of  freehold,  copyhold, 
or  customary  tenure,  or  of  ancient  demesne,  situate  in  the  said  county,  or 
in  rents  issuing  out  of  any  such  lands  or  tenements,  or  in  such  lands,  tene- 
ments, and  rents  taken  together,  in  fee  simple  or  fee  tail,  or  for  his  own 
life,  or  for  the  life  of  any  other  person,  and  also  of  every  such  man  who 
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has  a  clear  income  of  twenty  pounds  by  the  year  in  lands  or  tenements  35  &  26  Vict. 
situate  in  the  said  county,  held  by  lease  for  the  absolute  term  of  twenty-        c.  107. 
one  years,  or  some  longer  term,  or  for  any  term  of  years  determinable  on  -.  y~7 
any  life  or  lives,  and  also  of  every  such  man  who  is  a  householder  in       ^^  ^^'' 

your  parish  [or  township],  and  is  rated  or  assessed  to  the  poor  rate  or  to        * 

the  inhabited  house  duty  on  a  value  of  not  less  than  twenty  pounds  [if 
in  Middlesex  thirty  pounds],  and  you  are  required  to  make  out  the  said 
list  in  alphabetical  order,  and  to  write  the  christian  and  surname  of  every 
man  at  fuU  length,  and  the  place  of  his  abode,  his  title,  quality,  calling, 
or  business,  and  the  nature  of  his  qualification,  in  the  proper  columns  of 
the  forms  hereunto  annexed,  according  to  the  specimens  given  in  such 
columns  for  your  guidance. 

And  if  you  have  not  a  sufficient  number  of  forms  you  must  apply  to 
me  for  more  ;  and  in  order  to  assist  you  in  making  out  the  list  you  are 
to  refer  to  the  poor  rate,  and  you  may,  if  you  think  proper,  apply  to  any 
collector  or  assessor  of  taxes,  or  any  other  officer  who  has  the  custody  of 
any  house  tax,  land  tax,  or  other  tax  assessment  for  your  parish  [or 
township],  and  take  from  thence  the  names  of  men  so  qualified  :  And  in 
making  such  list  you  are  to  omit  the  names  of  all  peers,  all  judges,  all 
clergymen,  all  Roman  Catholic  priests  who  shall  have  duly  taken  and 
subscribed  the  oaths  and  declaration  required  by  law  ;  all  ministers  of 
any  congregation  of  Protestant  dissenters  whose  place  of  meeting  is  duly 
registered,  provided  they  follow  no  secular  occupation  except  that  of  a 
schoolmaster,  and  produce  to  you  a  certificate  of  some  justice  of  the  peace 
of  their  having  taken  the  oaths  and  subscribed  the  declaration  required 
by  law  ;  all  Serjeants  and  barristers  at  law,  all  members  of  the  Society 
of  Doctors  of  Law,  and  all  advocates  of  the  Civil  Law,  if  actually  prac- 
tising, and  aU  attorneys,  solicitors,  and  proctors,  if  actually  practising, 
and  having  taken  out  their  annual  certificates,  and  their  managing  clerks; 
all  officers  of  the  Courts  of  Law  and  Equity,  and  of  the  Admiralty  and 
Ecclesiastical  Courts,  if  actually  exercising  the  duties  of  their  respective 
offices  ;  all  coroners,  all  gaolers  and  keepers  of  houses  of  correction,  and 
all  subordinate  officers  of  the  same  ;  all  members  and  licentiates  of  the 
Royal  College  of  Physicians  in  London,  all  members  of  the  Royal  Col- 
leges of  Surgeons  in  London,  Edinburgh,  and  Dublin,  and  apothecaries 
certificated  by  the  Court  of  Examiners  of  the  Apothecaries  Company, 
and  all  registered  pharmaceutical  chemists,  if  actually  practising  as 
physicians,  surgeons,  or  apothecaries,  or  pharmaceutical  chemists  respec- 
tively ;  all  officers  of  the  Navy  and  Army  on  full  pay;  the  master, 
wardens,  and  brethren  of  the  Corporation  of  Trinity  House  of  Deptford 
Strond,  and  their  clerks,  officers,  and  servants  ;  all  pilots  licensed  by  the 
Trinity  House  of  Deptford  Strond,  Kingston-upon-Hull,  or  Newcastle- 
upon-Tyne,  and  all  masters  of  vessels  in  the  Buoy  and  Light  Service 
employed  by  either  of  those  corporations,  and  all  pilots  licensed  under 
any  Act  of  Parliament  or  charter  for  the  regulation  of  pilots  ;  all  the 
household  servants  of  Her  Majesty;  all  Conunissioners  of  Property  and 
Income  Tax  ;  all  officers  of  the  Post  Office  ;  all  officers  of  Customs  and 
Excise  ;  all  sheriff's  officers,  high  constables,  and  parish  clerks  ;  all 
officers  of  the  Rural  and  Metropolitan  Police  ;  and  also  all  persons 
exempt  by  virtue  of  any  Act  of  Parliament,  prescription,  charter,  grant, 
or  writ. 

And  when  you  have  made  out  such  list  you  are  authorized  to  order  a 
sufficient  number  of  copies  thereof  to  be  printed,  the  expense  of  which 
printing  will  be  allowed  you  by  the  parish  [or  township],  and  you  are 
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25  &  26  Viot.  required,  on  the  three  first  Sundays  in  September  next,  to  fix  a  copy  of 

c.  107.       guch  list,  signed  by  you,  on  the  principal  door  of  every  church,  chapel,  or 

Tke  Juries  Act  ^^^^^  public  place  of  religious  worship  within  your  parish  for  township], 

1862.      '  ^^d  also  to  subjoin  to  every  such  copy  a  notice  to  the  following  effect, 

inserting  the  time  and  place,  of  which  you  shall  be  previously  informed : 

'*  Take  notice,  that  all  objections  to  the  foregoing  list  will  be  heard  by 
the  Justices  in  Petty  Sessions  on  the  day  of  September  next, 

at  the  hour  of  ,  at  ;"   and  you  must  allow  any   inhabi- 

tant of  your  parish  [or  township]  to  inspect  the  original  list,  or  a  true 
copy  of  it,  during  the  three  first  weeks  of  September  next,  gratis ;  and 
you  are  also  further  required  to  produce  the  said  list  at  such  petty  ses- 
sions, and  there  to  answer  on  oath  such  questions  as  shall  be  put  to  you 
by  Her  Majesty's  justices  of  the  peace  there  present  touching  the  said 
list ;  and  these  several  matters  you  are  in  nowise  to  omit,  upon  the  peril 
that  may  ensue. 

Given  under  my  hand  at  in  the  said  county  the  day 

of  in  the  year 

Clerk  of  the  Peace. 


The  Form  of  Precept  in  Wales  is  to  be  altered  according  to  the  difference 

of  Qualification, 
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STATUTES  AND  PARTS  OF  STATUTES 

AFFECTIKQ    THE    CRIMINAL    ULW    PASSED    IN    THE    SESSION    OF 
PARLIAMENT  OF    1863. 

f 


MABRIA6ES,  &c.  (IRELAND)  ACT. 

26  Vict.  cap.  27.  ^ 

An  Act  to  amend  the  Law  nioHng  to  Marriages  in  /refaiid»«— fSth  June 
1868,] 

15.  Any  person  who  shall  knowingly  or  wilfully  make  any  false  Peniltj  on 
declaration,  or  sign  any  false  notice,  required  by  the  said  recited  act  ?*][^*ti^*^ 
or  by  this  act,  for  the  purpose  of  procuring  any  marriage,  shall  suffer  gi^ing'faiM  ^ 
the  penalties  of  peijury.  Aotice. 


COBBUPT  PBACTICES  PREVENTION  ACTS. 

26  Vict.  cap.  29. 

An  Act  to  amend  and  continue  the  Law  relating  to  Corrupt  Practices 
at  Elections  of  Members  of  Parliament.— ISth  June  1863.] 

Legal  Proceedings. 

5-  The  provisions  of  the  fourteenth  section  of  the  Corrupt  Practices  Sect  u  of  17 
Prevention  Act,  1864,  shall  extend  to  a  misdemeanor  or  to  any  offence  ^  ^^  ^'<^^* 
under  the  Corrupt    Practices   Prevention  Acts  not  punishable  by  a  ^^  mUde^-** 
penalty  or  forfeiture,  as  well  as  to  proceedings  for  any  offence  punish-  qo„^  ^q, 
able  by  a  penalty  or  forfeiture. 

YOL.  iz.  h 
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26  Vict  0. 29.      Q.  In  any  indictment  or  information  for  bribery  or  undue  influence, 
and  in  any  action  or  proceding  for  any  penalty  for  bribery,  treating,  or 
/]^^     undue  influence,  it  shall  be  sufficient  to  allege  that  the  defendant  was  at 
Prevention    the  election  at  or  in  connexion  with  which  the  oflence  is  intended  to  be 
Acts.        alleged  to  have  been  committed  guilty  of  bribery,  treating,  or  undue- 
*~:        influence  (as  the  case  may  require)  ;  and  in  any  criminal  or  civil 
tions  snfficSt  proceedings  in  relation  to  any  such  oflence  the  certificate  of  the  return- 
in  indictments,  ing  officer  in  this  behalf  shall  be  sufficient  evidence  of  the  due  holding 
of  the  election,  and  of  any  person  therein  named  having  been  a  candi- 
date thereat. 

Eridenceof  n^  j^^    person  who  18    called  as  a  witness    before  any    election 

vitnesa  on  elec-  .^^  •    •  •  x  j   •  /  ^x.         ^     o^ 

iion  committee  committee,  or  any  commissioners  appointed  m  pursuance  of  the  act  or 

and  before  the  session  holden  in  the  fifteenth  and  sixteenth  years  of  the  reign  of 
Qommissions.  .  Her  present  Majesty,  chapter  fifty-seven,  shall  be  excused  from  answer- 
ing any  question  relating  to  any  corrupt  practice  at,  or  connected  with, 
any  election  forming  the  subject  of  inquiry  by  such  committee  or 
commissioners,  on  the  ground  that  the  answer  thereto  may  criminate  or 
tend  to  criminate  himself :  Provided  always,  that  where  any  witness 
shaU  answer  every  question  relating  to  the  matters  aforesaid  which  h» 
shall  b^  required  by  such  committee  or  commissioners  (as  the  case  may 
be)  to  answer,  and  the  answer  to  which  may  criminate  or  tend  to  crimi- 
nate him,  he  shall  be  entitled  to  receive  from  the  committee,  under 
the  hand  of  their  clerk,  or  from  the  commissioners,  under  their  hands  (as 
the  case  may  be),  a  certificate  stating  that  such  witness  was,  upon  his 
examination,  required  by  the  said  committee  or  commissioners  to  answer 
questions  Or  a  question  relating  to  the  matters  aforesaid,  the  answers  or 
answer  to  which  criminated  or  tended  to  criminate  him,  and  had 
answered  all  such  questions  or  such  question  ;  and  if  any  information, 
indictment,  or  action  be  at  any  time  thereaf^r  pending  in  any  court 
against  such  witness  for  any  oflence  under  the  Corrupt  Practices* 
Prevention  Acts,  or  for  which  he  might  have  been  prosecuted  or 
proceeded  against  under  such  acts  committed  by  him  previously  to  the 
time  of  his  giving  his  evidence,  and  at  or  in  relation  to  the  election 
concerning  or  in  relation  to  which  the  witness  may  have  been  so 
examined,  the  court  shall,  on  production  and  proof  of  such  certificate, 
stay  the  proceedings  in  such  last -mentioned  information,  indictment  or 
action,  and  may,  at  its  discretion,  award  to  such  witness  such  costs  as 
he  may  have  b^en  put  to  in  such  information,  indictment,  or  action :: 
Provided  that  no  statement  made  by  any  person  in  answer  to  any  question 
put  by  or  before  such  election  committee  or  commissioners  shall,  except 
in  cases  of  indictments  for  perjury,  be  admissible  in  evidence  in  any^ 
proceeding,  civil  or  criminal. 
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SECURITY  FROM  VIOLENCE  ACT. 

26  &  27  Vict.  cap.  44. 

^n  Act  for  the  farther   Security  of  the  Persons   of  Her  Majesties 
Subjects  from  personal  Violence. — [13tb  Julj,  1863.] 

WHEREAS  bj  the  forty-third  section  of  the  sessions  of  the  twenty- 
fourth  and  twenty-fifth  years  of  the  reign  of  Her  present  Majesty^ 
chapter  ninety*six,  it  is  provided  that  /^  whosoever  shall,  being  armed 
vrith  any  offensive  weapon  or  instrument,  rob  or  assault  with  intent  to 
rob  any  person,  or  shall  together  with  one  or  more'  other  person  or 
persons  rob  or  assault  with  intent  to  rob  any  person,  or  shall  rob  any 
person,  and  at  the  time  of  or  immediately  before  or  immediately  after 
siich  robbery  shall  wound,  beat,  strike,  or  use  any  other  personal  violence 
to  any  person  ; "  and  by  the  twenty-first  section  of  the  act  of  the  same 
session,  chapter  one  hundred,  that  "whosoever  shall  by  any  means, 
attempt  to  choke,  sufibcate,  or  strangle  any  person,  or  by  any  means 
<^alculated  to  choke,  suoffcate,  or  strangle,  attempt  to  render  any  person 
insensible,  unconscious,  or  incapable  of  resistance,  with  intent  in  any  of 
fluch  cases  thereby  to  enable  himself  or  any  other  person  to  commit,  or 
with  intent  in'  any  of  such  cases  to  assist  any  other  person  in  committing 
any  indictable  offence,  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  life,  or  for  any  term  not  less  than  three  years,  or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement : "  and  whereas  the 
punishment  awarded  by  the  said  sections  is  insufficient  to  deter  from  crimes 
of  violence  :  Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : 

Sect.  1,  Where  any  person  is  convicted  of  a  crime  under  either  of  the  Power  to  awar* 
said  sections,  the  court  before  whom  he  is  convicted  may,  in  addition  to?  ^ ';''^'.'*   . 
the  punishment  awarded  by  the  said  sections  or  any  part  thereof,  direct  ^jg^^h^JiJ^ 
that* the  offender,  if  a  male,  be  once,  twice,  or  thrice  privately  whipped,  named. 
Subject  to  the  following  provisions  : 

1.  That  in  the  case  of  an  offender  whose  age  does  not  exceed 
sixteen  years,  the  number  of  strokes  at  each  such  whipping  do 
not  exceed  twenty-five,  and  the  instrument  used  shall  be  a  birch 
rod: 

2.  That  in  the  case  of  any  other  male  offender  the  number  of 
strokes  do  not  exceed  fifty  at  each  such  whipping  : 

3.  That  in  each  case  the  court  in  its  sentence  shall  specify  the 
number  of  strokes  to  be  inflicted  and  the  instrument  to  be  used : 

Provided  that  in  no  case  shall  such  whipping  take  place  after  the 
expiration  of  six  months  from  the  passing  of  the  sentence  ;  provided 
also,  that  every  such  whipping  to  be  inflicted  on  any  person  sentenced 
to  penal  servitude  shaU  be  inflicted  on  him  before  he  shall  be  removed  to 
a  convict  prison  with  a  view  to  his  undergoing  his  sentence  of  penal 
servitude. 
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PRISON  MINISTERS  ACT. 

26  &  27  ViOT,  CAP.  79. 

An  Act  for  the  Amendment  q/*  the  Law  reladng  to  the  Belipiaue 
Instruction  of  Prisoners  in  County  and  Borough  Prisons  in  England 
and  Scotland.— I28th  July,  1863.] 

WHEREAS  it  is  expedient  to  amend  the  law  relating  to  prisons  in 
England  and  Scotland  with  respect  to  the  religious  instruction 
6f  the  prisoners  confined  therein :  Be  it  enacted  by  the  Queen's  most 
exceUent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons,  in  this  present  Parliament; 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

Short  title.  Sect.  1.  This  act  may  be  cited  for  all   purposes  as  *'The  Prison 

Ministers  Act  1863." 

Act  to  apply  to  2.  This  act  shall  apply  in  England  to  all  gaols,  prisons,  and  houses  of 
all  gaolfl,  &c  correction  (hereinafter  included  under  the  terms  **  prisons")  that  are  main- 
tained at  the  expense  of  any  county,  riding,  division,  or  liberty  of  a 
county,  or  of  any  county  of  a  city,  county  of  a  town  or  borough,  and  in 
Scotland  to  all  local  prisons  as  defined  by  '^Tbe  Prisons  (Scotland) 
Administration  Act,  1860." 

Power  to  3.  Where  the  number  of  prisoners  confined  in  any  prison  to  which 

appoint  ad^     ^|jjg  ^^^  applies,  and  belonging  to  some  church  or  religions  persuasion 

tionaijnmiBters  ^iflfe^ng,  if  in  England,  from  the  Church  of  England,  and  if  in  Scotland, 

Begnlation  as    from  the  Church  of  Scotland,  is  so  great  as,   in  the   opinion  of  the 

to  admiesbn  of  justices,  county  board,   or  other  persons   having  the  appointment  of 

ministen.         chaplain  in  the  said  prison,  to  require  the  ministrations  of  a  minister  of 

their  own  church  or  persuasion,  the  said  justices,  county  board,  or  other 

persons  may  appoint  a  minister    of  such  last«mentioned  church  or 

persuasion  to  attend  at  the  said  prison  on  the  prisoners  of  his  own 

church  or  persuasion,  and  they  may,  if  they  think  fit,  award  to  htm  a 

reasonable    sum  as  a  recompense  for  his  services,   such  sum  to  be 

deemed  a  part  of  the  expenses  of  the  prison  to  which  he  is  appointed, 

and  to  be  paid  out  of  the  funds  legally  applicable  to  the  payment  of 

such  expenses. 

The  visiting  justices  of  any  person  may,  if  they  tUnk  fit,  without  a 
special  request  being  made  by,  but  not  against  the  will  of,  any  prisoner 
of  a  church  or  religious  persuasion  differing  from  that  of  the  Established 
Church,  permit  a  minister  of  the  church  or  persuasion  to  which  such 
prisoner  belongs  (if  no  appointment  of  such  a  minister  has  been  made 
under  this  act)  to  visit  such  prisoner  at  proper  and  reasonable  times, 
under  such  restrictions  imposed  by  them  as  may  guard  against  the  intro- 
duction of  improper  persons,  and  may  prevent  improper  communica- 
tions; provided  that  any  prisoner  shall,  on  request,  be  allowed,  sul^ect 
to  the  rules  of  the  gaol,  to  attend  the  ohapel  or  to  be  visited  by  the 
chaplain  of  the  gaol.  Every  minister  appointed  or  permitted  to  visit 
prisoners  under  this  act  shall  hold  his  appointment  or  permission  to  visit 
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daring  the  pleasure  of  the  aathority  by  whom  he  was  appointed  or 
permitted  to  visit,  and  shall  conform  in  all  respects  to  the  rc^tdations  of 
the  prison  at  which  he  attends.  No  minister  shall  be  appointed  under 
this  act  for  any  prison  in  which  there  is  not  a  chaplain  of  the  Established 
Church. 

4*  The  keeper  or  other  person  performing  the  duties  of  keeper  of  a  Keepers  of 
prison  on  receiving  into  his  custody  any  prisoner  shall  enter  his  name  in  prisou  to 
a  book  to  be  provided  for  the  purpose,  with  the  addition  of  the  church  ^fP^^f  religion 
or  religious  persuasion  to  which  the  prisoner  shall  declare  himself  to  ^  P"**"*"* 
belong,  and  the  said  keeper  or  other  person  shall  from  time  to  time 
give  to  any  minister  appointed  or  permitted  to  visit  prisoners  in  the 
prison  a  list  of  the  prisoners  so  declared  to  belong  to  the  church  or 
persuasion  of  such  minister,  and  no  such  minister  shall  be  permitted  to 
attend   or  visit  any  prisoner  belonging   to  any  religious  persuasion 
differing  from  that  to  which  such  minister  belongs. 

5*  So  much  of  the  thirtieth  section  of  the  said  act  passed  in  the  SomoohofBect. 
fourth  year  of  his  late  Majesty  King  George  the  Fourth,  chapter  sixty-  30  of  4  Geo.  4, 
four,  as  provides  "  that  the  chaplain  shall  frequently  visit  every  room  ^-/^'f"  ^tg 
and^ell  in  the  prison  occupied  by  prisoners,  and  shall  direct  such  books  ^ c^apUiosnot 
to  be  distributed  and  read,  and  such  lessons  to  be  taught,  in  such  prison,  to  apply  to 
as  he  may  deem  proper  for  the  religious  and  moral  instruction  of  the  pnsooen  Tisited 
prisoners  therein,  and  that  he  shall  visit  those  who  are  in  solitary  ^l  ^^ 
•confinement,"  sbaJl  not  apply  to  any  prisoner  who  is  attended  or  visited  ™""*  "** 
by  a  minister  of  a  church  or  persuasion  differing  from  the  Church  of . 
England,  except  when  the  visits  of  any  such  minister  shall  have  been 
discontinued  for  the  period  of  fourteen  days;  and  no  prisoner  belonging 
to  any  church  or  religious  persuasion  shall  be  compelled  to  attend  any 
religious  service  held  or  performed  by    any   chaplain,   minister,   or 
religious  instructor  of  a  church  or  religious  persuasion  to  which  the 
^d  prisoner  does  not  belong. 
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FORM   OF   INDICTMENT. 


Indictment^  under  the  Foreign  Enlistment  Act^  charging  a  subject  of  the 
Queen  with  attempting  to  enlist  in  tlie  service  of  a  foreign  power 
other  British  subjects^  without  having  obtained  the  leave  or  licence  of 
the  Queen. 

CENTRAL  Criminal  Court,)  The  Jurors  for  our  Lady  the  Queen, 
to  wit.  )        upon  their  oath  present,  that  Alfred 

Styles,  late  of  the  parish  of  Saint  Martin -in- the-Fields,  in  the  county  of 
Middlesex,  heretofore  to  wit,  on  the  27th  day  of  July,  in  the  year  of  Oar 
Lord  1863,  within  the  United  Kingdom  of  Great  Britain  and  Ireland,  to 
wit,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the  juris- 
diction of  the  said  Central  Criminal  Court,  unlawfully  did  attempt  and 
endeavour  to  procure  one  John  Gregory  to  enlist  as  a  soldier  in  the 
military  service  of  and  for  and  in  aid  of  certain  foreign  people,  to  wit, 
the  Poles,  then  inhabiting  a  certain  foreign  country,  to  wit,  the  Kingdom 
of  Poland,  he,  the  said  John  Gregory,  then  being  a  natural  born  subject 
of  our  said  Lady  the  Queen,  and  not  having  obtained  the  leave  or 
licence  of  our  said  Lady  the  Queen,  either  under  the  Sign  Manual  of 
our  said  Lady  the  Queen  or  signified  by  Order  in  Council,  or  by 
Proclamation  of  our  said  Lady  the  Queen,  or  in  any  other  manner 
whatever,  for  the  purpose  of  enlisting  or  entering,  or  engaging  to  enlist 
as  a  soldier  in  the  military  service  of  or  for  or  in  aid  of  the  said  foreign 
people  as  aforesaid,  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  her 
Crown  and  dignity. 

Second  count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on  the  same 
day  and  in  the  year  aforesaid,  within  the  United  Kingdom  of  Great 
Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid,  in  the  county  afore- 
said, and  within  the  jurisdiction  of  the  said  court,  unlawfully  did  attempt 
and  endeavour  to  procure  the  said  J.  G.  to  enlist  as  a  soldier  in  the 
military  service  of  and  for  and  in  aid  of  certain  persons  whose  names 
are  to  the  jurors  aforesaid  unknown,  who  then  were  assuming  to  exercise 
the  powers  of  government  over  a  certain  foreign  people,  to  wit,  the 
Poles,  then  inhabiting  a  certain  foreign  country,  to  wit,  the  Kingdom 
of  Poland,  he,  the  said  J.  G.,  then  being  a  natural  bom  subject  of  our 
said  Lady  the  Queen,  and  not  having  obtained  the  leave  or  licence  of 
our  said  Lady  the  Queen,  either  under  the  Sign  Manual  of  our  said 
Lady  the  Queen,  or  signified  by  order  in  Council,  or  by  Proclamation  of 
our  said  Lady  the  Queen,  or  in  any  other  manner  whatever,  for  the 
purpose  of  enlisting  or  entering,  or  engaging  to  enlist,  as  a  soldier  in  the 
<nilitary  service  of  or  for  6t  in  aid  of  the  said  persons  whose  names  are 
to  the  jurors  aforesaid  unknown,  who  then  were  assuming  to  exercise 
the  powers  of  government  over  the  said  foreign  people  as  aforesaid. 
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against  the  form  of  the  statute  in  such  case  made  and  provided,  and      Form  oj 
against  the  peace  of  our  said  Lady  tiie  Queen,  her  Crown  and  dignity.       Indictment. 

Third  count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  jQ^jetmeDt 
do  farther  present,  that  the  said  A.  S.  afterwards,  to  wit,  on  the  same  onaer  Foreign 
day  and  in  the  year  aforesaid,  within  the  United  Kingdom  of  Great  Enlbtment  Act^ 
Britain   and  Ireland,  to  wit,   at  the  parish  aforesaid,   in  the  county  cbarging  a 
aforesaid,  and  within  the  jurisdiction  of  the  said  Court,  unlawfully  did  Qu^'^ftb 
attempt  and  endeavour  to  procure  the  said  J.  6.  to  enlist  as  a  soldier  attempting  to 
in  the  military  service  of  and  for  and  in  aid  of  certain  persons  whose  enlist  in  the 
names  are  to  the  jurors  aforesaid  unknown,  who  then  were  assuming '!<'*'''.*«•  <*^  * 
to  exercise  the  powers  of  government  in  and  over  a  certain  foreign  othef  Briii^" 
country,  to  wit,  the  Kingdom  of  Poland,  he,  the  said  J.  G.,  then  heing  subjects, 
a  natural  bom  subject  of  our  said  Lady  the  Queen,   and  not  having  without  having 
obtained    the   leave  or  licence  of   our  said   Lady  the   Queen,  either  obuined  the 
under  the  Sign  Manual  of  our  said  Lady  the  Queen,  or  signified  by  Jj^he  Quwn"^ 
Order  in  Council  or  by  Proclamation  of  our  said   Lady  the    Queen, 
or  in  any  other   manner    whatever,   for  the  purpose  of  enlisting  or 
entering,  or  engaging  to  enlist  as  a  soldier  in  the  military  service  of, 
or  for  or  in  aid  of  the   said   persons  whose  names  are  to  the  jurors 
aforesaid   unknown,  who  then  were  assuming  to  exercise  the  powers 
of   government  in  and   over  the    said    foreign   country  as   aforesaid, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  Crown  and  dignity. 

Fourth  count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on  the 
same  day  and  in  the  year  aforesaid,  within  the  United  Kingdom  of 
Great  Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  and  within  the  jurisdiction  of  the  said  court,  unlawfully  did 
attempt  and  endeavour  to  procure  the  said  J.  G.  to  engage  to  enlist 
as  a  soldier  in  the  military  service  of  and  for  and  in  aid  of  certain 
foreign  people,  to  wit,  the  Poles,  then  inhabiting  a  certain  foreign 
country,  to  wit,  the  Kingdom  of  Poland,  he,  the  said  J.  G.,  then 
being  a  natural  born  subject  of  our  said  Lady  the  Queen,  and  not 
having  obtained  the  leave  or  licence  of  our  said  Lady  the  Queen  either 
under  the  Sign  Manual  of  our  said  Lady  the  Queen,  or  signified  by 
Order  in  Council,  or  by  Proclamation  of  our  said  Lady  the  Queen, 
or  in  any  other  manner  whatever,  for  the  purpose  of  enlisting  or 
entering,  or  engaging  to  enlist  as  a  soldier  in  the  military  service  of 
or  for  or  in  aid  of  the  said  foreign  people  as  aforesaid,  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  agunst  the 
peace  of  our  said  Lady  the  Queen,  her  Crown  and  dignity. 

Fifth  count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  tliat  the  said  A.  S.  afterwards,  to  wit,  on  the  same 
day  and  in  the  year  aforesaid,  within  the  United  Kingdom  of  Great 
Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid,  in  the  county  afore- 
said, and  within  the  jurisdiction  of  the  said  court,  unlawfully  did- 
attempt  and  endeavour  to  procure  the  said  J.  G.  to  engage  to  enlist  as 
a  soldier  in  the  military  service  of  and  for  and  in  aid  of  certain  persons 
Vhose  names  are  to  the  jurors  aforesaid  unknown^  who  then  were 
assuming  to  exercise  the  powers  of  Grovemment  over  a  certain- 
foreign  people,  to  wit,  the  Poles,  then  inhabiting  a  certain  foreign 
country,  to  wit,  the  Kingdom  of  Poland,  he,  the  said  J.  G.,  then  being 
a  natural  born  subject  of  our  said  Lady  the  Queen,  and  not  having 
obtained  the  leave  or  licence  of  our  said  Lady  the  Queen,  either  under 
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Farm  of  tbe  Sign  Manual  of  our  said  Ladj  the  Queen,  or  signified  bj  Order  in 
indktmmL  Council,  or  by  Proclamation  of  our  said  Lady  the  Queen,  or  in  any 
I  dictoent,  ^^^^^  manner  whatever,  for  the  purpose  of  enlisting  or  entering,  or 
under  Foreign  engaging  to  enlist  as  a  soldjer  in  the  military  service  of  or  for  or  in 
Kolistment  Act,  aid  of  tbe  said  persons,  whose  names  are  to  tbe  jurors  aforesaid 
charging  a  unknown,  who  then  were  assuming  to  exercise  the  powers  of  govern- 
aabjectofthe  ^^^1  over  the  said  foreign  people  as  aforesaid,  against  the  form  of 
«itempting  to  ^^^  Statute  in  such  case  made  and  provided,  and  against  the  peace  of 
enlist  in  the  our  said  Lady  the  Queen,  her  Crown  and  dignity, 
service  of  a  Sixtk  count. — ^And  the  jurors  aforesaid,  upon   their  oath  aforesaid^ 

^'^r'^rit^     do   further  present,  that   the    said  A.  S.  afterwards,   to  wit,   on  the 
subjecu,  *"       ^*™®  ^^y^  ^^^  ^"  *^®  y^^  aforesaid,  within  the  United  Kingdom  of 
Avithont  having  Great  Kingdom  and  Ireland,  to  wit,  at  the  parish*  aforesaid,  in  the 
obtained  the       county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  unlaw- 
leave  or  licence  ^^u^  ^-^  attempt  and  endeavour  to  procure  the  said  J.  G.  to  engage 
ofiheQneeo.     ^  gnUgt  as  a  soldier  in  the  military  service  of  and  for  and  in  aid  of 
certain  persons  whose  names  are  to  the  jurors  aforesaid  unknown,  who 
then  were  assuming  to  exercise  the  powers  of  government  in  and  over  a 
certain  foreign  country,  to  wit,  the  Kingdom  of  Poland,  he,  the  said 
J.  G.  then  b^ng  a  natural  born  snbject  of  oar  said  Lady  the  Queen, 
and  not  having  obtained  the  leave  or  licence  of  our  said  Lady  the 
Queen  either  under  the  Sign  Manual  of  our  said  Lady  the  Queen,  or 
signified  by  Order  in  Council,  or  by  Proclamation  of  our  said  Lady  the 
Queen,  or  in  any  other  manner  whatever,  for  the  purpose  of  enlisting  or 
entering  or  engaging  to  enlist  as  a  soldier  in  the  military  service  of  or 
for  or  in  aid  of  the  said  pereons  whose  names  are  to  the  jurors  aforesaid 
unknown,  who  were  then  assuming  to  exercise  the  powers  of  govern- 
ment in  and  over  the  said  foreign  country  as  aforesaid,  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  said  Lady  the  Queen,  her  Crown  and  dignity. 

Seventh  c<mn^.-^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  A.  S.  afterwards,  to  wit,  on  the  same  day 
and  in  the  year  aforesaid,  within  the  United  Kingdom  of  Great  Britain 
and  Ireland,  to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  said  court,  unlawfully  did  attempt  and 
endeavour  to  procure  the  said  J.  G.  to  enter  as  a  soldier  in  the  military 
service  of  and  for  and  in  aid  of  certain  foreign  people,  to  wit,  the  Poles, 
then  inhabiting  a  certain  foreign  country,  to  wit,  the  Kingdom  of  Poland, 
he  the  said  J.  G.  then  being  a  natural  born  subject  of  our  said  Lady  the 
Queen,  and  not  having  obtained  the  leave  or  licence  of  our  said  Lady  the 
Queen  either  under  the  Sign  Manual  of  our  said  Lady  the  Queen,  or 
signified  by  Order  in  Council,  or  by  Proclamation  of  our  said  Lady  the 
Queen,  or  in  any  other  manner  whatever,  for  the  purpose  of  enlisting  or 
entering  or  engaging  to  enlist  as  a  soldier  in  the  military  service  of  or 
for  or  in  aid  of  the  said  foreign  people  as  aforesaid,  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  oar 
said  Lady  the  Queen,  her  Crown  and  dignity. 

Eight  cotin^.— -And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  da 
further  present,  that  the  saidA.  S.  afterwanls,  to  wit,  on  the  same  day 
and  in  the  year  aforesaid,  within  the  United  Kingdom  of  Great  Britain 
and  Ireland^  to  wit,  at  the  parish  aforesaid  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  said  court,  unlawfully  did  attempt  and 
endeavour  to  procure  the  said  J.  G.  to  enter  as  a  soldier  in  the  military 
service  of  and  for  and  in  aid  of  certain  persons  whose  names  are  to  the 
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jurors  aforesaid  unknown,  who  then  were  assuming  to  exercise  the       Form  of 
powers  of  government  over  a  certain  foreign  people,  to  wit,  the  Poles,     ^^j^^^^- 
then  inhabiting  a  certain   foreign   country,  to  wit,  the  Kingdom  of  indictment, 
Poland,  he,  the  said  J.  6.,  then  being  a  natural  bom  subject  of  our  said  nnder  Foreign 
Ladj  the  Queen,  and  not  having  obtained  the  leave  or  licence  of  our  said  Enlistmcut  At  t. 
Lady  the  Queen  either  under  the  Sign  Manual  of  our  said  Lady  the  *^^Jf^^*^  "^^    . 
Queen  or  signified  by  Order  in  Council,  or  by  Proclamation  of  our  said  Qxim  with  "^ 
Lady  the  Queen,  or  in  any  other  manner  whatever,  for  the  purpose  of  attempting  to 
enlisting  or  entering  or  engaging  to  enlist  as  a  soldier  in  the  military  ^^'^}  i°  ^^^ 
service  of  or  for  or  in  aid  of  the  said  persons  whose  names  are  to  the  ^^^^  ^^  * 
jurors  aforesaid  unknown,  who  then  were  assuming  to  exercise  the  o^^^Bn^lshr 
powers  of  government  over  the  said  foreign  people  as  aforesaid,  against  snbjectB, 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the  without  havinif 
peace  of  our  said  Lady  the  Queen,  her  Crown  and  dignity.  obtained  th*? 

Ninfh  count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  ^f  jj,^  Queen, 
further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on  the  same  day 
<and  in  the  year  aforesaid,  within  the  United  Kingdom  of  Great  Britain 
and  Ireland,  to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  said  court,  unlawfully  did  attempt  and 
endeavour  to  procure  the  said  J.  G.  to  enter  as  a  soldier  in  the  military 
service  of  and  for  and  in  aid  of  certain  persons  whose  names  are  to  the 
jurors  aforesaid  unknown,  who  then  were  assuming  to  exercise  the 
powers  of  government  in  and  over  a  certain  foreign  country,  to  wit, 
the  Kingdom  of  Poland,  he,  the  said  J.  G.,  then  being  a  natural  bom 
subject  of  our  said  Lady  the  Queen,  and  not  having  obtained  the  leave 
or  licence  of  our  said  Lady  the  Queen  either  under  tiie  Sign  Manual 
•of  our  said  Lady  the  Queen,  or  signified  by  Order  in  Council,  or  by 
Proclamation  of  our  said  Lady  the  Queen,  or  in  any  other  manner  what- 
ever, for  the  purpose  of  enlisting  or  entering  or  engaging  to  enlist  as  a 
■soldier  in  the  military  service  of  or  for  or  in  aid  of  the  said  persons 
whose  names  are  to  the  jurors  aforesaid  unknown,  who  then  were 
assuming  to  exercise  the  powers  of  government  in  and  over  the  said 
foreign  country  as  aforesaid,  against  the  form  of  the  statute  in  such  case 
4nade  and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen, 
iier  Crown  and  dignity. 

Tenih  count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  A.  S.  afterwai'ds,  to  wit,  on  the  same  day 
and  in  the  year  aforesaid,  within  the  United  Kingdom  of  Great  Britain 
4ind  Ireland,  to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  said  court,  unlawfully  did  attempt  and 
endeavour  to  procure  the  said  J.  G.  to  serve  and  be  employed  in  certain 
warlike  and  military  operations  as  a  soldier  in  the  service  of  and  for  and 
in  aid  of  certain  foreign  people,  to  wit,  the  Poles,  then  inhabiting  a 
certain  foreign  country,  to  wit,  the  Kingdom  of  Poland,  he,  the  said 
^.  G.,  then  being  a  natural  bom  subject  of  our  said  Lady  the  Queen 
4ind  not  having  obtained  the  leave  or  licence  of  our  said  Lady  the 
Queen  either  under  the  Sign  Manual  of  our  said  Lady  the  Queen,  or 
signified  by  Order  in  Council,  or  by  Proclamation  of  our  said  Lady  the 
Queen,  or  in  any  other  manner  whatever,  for  the  purpose  of  serving  or 
being  employed  in  any  warlike  or  military  operations  as  a  soldier  in  ih^ 
service  of  or  for  or  in  aid  of  the  said  foreign  people  as  aforesaid, 
Against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
Against  the  peace  of  our  said  Lady  the  Queen,  her  Crown  and  dignity. 

Eleventh  count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid^ 
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Form  of  do  further  present,  that  the  said  A.  S,  afterwards,  to  wit,  on  the  same 
Indictmetu,  ^^y  ^^^  |q  ^^e  year  aforesaid,  and  within  the  United  Kingdom  of  Great 
Indictment,  Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid,  in  the  county  afore- 
nnler Foreig:n  said,  and  within  the  jurisdiction  of  the  siud  court,  unlawfully  did 
Enlistment  Act,  attempt  and  endeavour  to  procure  the  said  J.  G.  to  serve  and  be 
chai-f^ing  a  employed  in  certain  warlike  and  military  operations  as  a  soldier  in  the 
Queen  with  *  service  of  and  for  and  in  aid  of  certain  persons  whose  names  are  to  the 
attempting  to  jurors  aforesaid  unknown,  who  then  were  assuming  to  exercise  the 
enlist  in  the  powers  of  government  over  certain  foreign  people,  to  wit,  the  Poles, 
service  of  a  ^j^^q  inhabiting  a  certain  foreign  country,  to  wit,  the  Kingdom  of 
o^.h^efsntiflh  Polan^lj  ^^>  the  said  J.  G.,  then  being  a  natural  born  subject  of  our 
subjects,  said  Lady  the  Queen,  and  not  having  obtained  the  leave  or  licence  of 

without  having  our  said  Lady  the  Queen  either  under  the  Sign  Manual  of  our  said 
obatined  the  Lady  the  Queen,  or  signified  by  Order  in  Council,  or  by  Proclamation 
oTthe  QaeOT?^*  ^^  ^^^  ®^^^  Lady  the  Queen,  or  in  any  other  manner  whatever,  for  the 
purpose  of  serving  or  being  employed  in  any  warlike  or  military  opera- 
tions as  a  soldier  in  the  service  of  or  for  or  in  aid  of  the  said  persons 
wiiose  names  are  to  the  jurors  aforesaid  unknown,  who  then  were 
assuming  to  exercise  the  powers  of  government  over  the  said  foreign 
people  as  aforesaid,  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  her 
Crown  and  dignity. 

Twelfth  count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on  the  same 
day  and  in  the  year  aforesaid,  within  the  United  Kingdom  of  Great 
Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  and  within  the  jurisdiction  of  the  said  cour^  unlawfully  did 
attempt  and  endeavour  to  procure  the  said  J.  G.  to  serve  and  be 
employed  in  certain  warlike  and  military  operations  as  a  soldier  in  the 
service  of  and  for  and  in  aid  of  certain  persons  whose  names  are  to  the 
jurors  aforesaid  unknown,  who  then  were  assuming  to  exercise  the 
powers  of  government  in  and  over  a  certain  foreign  country,  to  wit,  the 
Kingdom  of  Poland,  he,  the  said  J.  G.,  then  being  a  natural  bom  sub- 
ject of  our  said  Lady  the  Queen,  and  not  having  obtained  the  leave  or 
Jicence  of  our  said  Lady  the  Queen  either  under  the  Sign  Manual  of  our 
said  Lady  the  Queen,  or  signified  by  Order  in  Council,  or  by  Proclama- 
tion of  our  said  Lady  the  Queen,  or  in  any  other  manner  whatever,  for 
the  purpose  of  serving  or  being  employed  in  any  warlike  or  military 
operations  as  a  soldier  in  the  service  of  or  for  or  in  aid  of  the  said  per- 
sons whose  names  are  to  the  jurors  aforesaid  unknown,  who  then  were 
assuming  to  exercise  the  powers  of  government  in  and  over  the  said 
foreign  country  as  aforesaid,  against  the  form  of  the  statute  in  such 
cases  made  and  provided,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  Crown  and  dignity. 

Thirteenth  count, — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present^  that  the  said  A.  S.  afterwards,  to  wit,  on  the 
;iOth  July,  A.D.  1868,  within  the  United  Kingdom  of  Great  Britain 
and  Ireland,  to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  said  court,  unlawfully  did  attempt  and 
endeavour  to  procure  one  Frederick  Harvey  to  enlist  as  a  soldier  in  the 
military  service  of  and  for  and  in  aid  of  certain  foreign  people,  to  wit, 
the  Poles,  then  inhabiting  a  certain  foreign  country,  to  wit,  the  Kingdom 
of  Poland,  he,  the  said  F.  H,,  then  being  a  natural  bom  subject  of  oar 
said  Lady  the  Queen,  and  not  having  obtained  the  leave  or  licence  of 
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our  said  Lady  the  Queen  either  under  the  Sign  Miinual  of  our  said      Form  <ff 
Lady  the  Queen,  or  signified  by  Order  in  Council^  or  by  Proclamation     ^«*««m««. 
of  our  said  Lady  the  Queen,  or  in  any  other  manner  whatever,  for  the  indictment, 
purposo  of  enlisting  or  entering  or  engaging  to  enlist  as  a  soldier  in  the  nnder  Foreign 
military  serrice  of  or  for  or  in  aid  of  l£e  said  foreign  people  as  afore-  Enlistment  Act, 
said,  against  the  form  of  the  statute  in  such  case  made  and  provided,  and  ^^^^^f^ 
against  the  peace  of  our  said  Lady  the  Queen,  her  Crown  and  dignity.      q„^  ^^^  ^ 

FcurUenth  cotml.— And  the  jurors  lUforesaid,  upon  their  oath  afore-  attempting  to 
said,  do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on  the  enlist  in  the 
said  last-mentioned  day,  and  in   the  year  aforesaid,  within  the  United  "J^i^of  * 
Kingdom  of  Great  Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid,  oU^fsnti^ 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  sfid  court,  anbjeets, 
unlawfully  did  attempt  and  endeavour  to  procure  the  said  F.  H.  to  withont  banng 
enlist  as  a  soldier  in  the  military  service  of  and  for  and  in  aid  of  cer-  obtained  the 
tain  persons  whose  names  are  to  the  jurors  aforesaid  unknown,  who  <^fche  Quera!**^* 
then  were  assuming  to  exercise  the  powers  of  government  over  certain 
foreign  people,  to  wit,  the  Poles,   then   inhabiting  a   certain  foreign 
country,  to  wi^  the  Kingdom  of  Poland,  he,  the  said  F.  H.,  then  being 
a  natural  bom  subject  of  our  said  Lady  the  Queen,  and  not  having 
obtained  the  leave  or  licence  of  our  said  Lady  the  Queen  either  under 
the  Sign  Manual  of  our  said  Lady  the  Queen,  or  signified  by  Order  in 
Council,  or  by  Proclamation  of  our  said  Lady  the  Queen,  or  in  liny 
other  manner  whatever,  for  the  purpose  of  enlisting  or  entering  or 
engaging  to  enlist  as  a  soldier  in  the  military  service  of  or  for  or  in  aid 
of  the  said  persons  whose  names  are  to  the  jurors  aforesaid  unknown, 
who  then  were  assuming  to  exercise  the  powers  of  government  over  the 
said  foreign  people  as  aforesaid,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  Crown  and  dignity. 

Fifteenth  count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on  the  said 
last  mentioned  day,  and  in  the  year  aforesaid,  within  the  United 
Kingdom  of  Great  Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court, 
unlawfoUy  did  attempt  and  endeavour  to  procure  the  said  F.  H.  to 
enlist  as  a  soldier  in  the  military  service  of  and  for  and  in  aid  of  certain 
persons  whose  names  are  to  the  jurors  aforesaid  unknown,  who  then 
were  assuming  to  exercise  the  powers  of  government  in  and  over  a 
certain  foreign  country,  to  wit,  the  Kingdom  of  Poland,  he,  the  said 
F.  H.,  then  being  a  natural  born  subject  of  our  said  Lady  the  Queen, 
and  not  having  obtained  the  leave  or  licence  of  our  said  Lady  the 
Queen,  either  under  the  Sign  Manual  of  our  said  Lady  the  Queen,  or 
signified  by  Order  in  Council,  or  by  Proclamation  of  our  said  Lady  the 
Queen,  or  in  any  other  manner  wliatever,  for  the  purpose  of  enlisting 
or  entering,  or  engaging  to  enlist,  as  a  soldier  in  the  military  service 
of  or  for  or  in  aid  of  the  said  persons  whose  names  are  to  the  jurors 
aforesaid  unknown^  who  then  were  assuming  to  exercise  the  powers 
of  government  in  and  over  the  said  foreign  country  as  aforesaid, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  Crown  and  dignity, 
Sixtenth  oouiit— And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on  the  said 
last-mentioned  day,  and  in  the  year  aforesaid,  within  the  United  King* 
dom  of  Offsat  Britain  and  Ireland,  to  wit,  at  the  pariah  aforesaid*  ia 
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£^^/  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court, 
Jndtctment,  ^nia^fyHy  ^{^  attempt  and  endeavour  to  procure  the  said  F.  H.  to 
Indictment,  engage  to  enlist  as  a  soldier  in  the  military  service  of  and  for  and  m 
under  Foreign  aid  of  certain  foreign  people,  to  wit,  the  Poles,  then  inhabiting  a  certain 
Enlistment  Act,  foreign  countr}',  to  wit,  the  Kingdom  of  Poland,  he,  the  said  F.  H-  thea 
fiub?^ect^f*the  ^®*"g  *  natural  born  subject  of  our  said  Lady  the  Queen,  and  not 
gaeen  with  having  obtained  the  leave  or  licence  ot  our  said  Lady  the  Queen„ 
attempting  to  either  under  the  Sign  Manual  of  our  said  Lady  the  Queen  or  si«:nified 
enlist  in  the  \^j  Order  in  Council,  or  by  Proclamation  of  our  said  Lady  the  Queen^ 
foreign  power  ^^  ^°  ^"3^  ^^^^^  manner  whatever,  for  the  purpose  of  enlisting  or 
otber  British  entering,  or  engaging  to  enlist,  as  a  soldier  in  the  military  service  of 
subjects,  or  for  or  in  aid  of  the  said  foreign   people  as  aforesaid,  against    the 

^h^^\  ^*^*°8  form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
Icavror  ncOTce  V^^^  ^^  ^"^  ^^^^  Lady  the  Queen,  her  Crown  and  dignity, 
of  the  Qneen.  Seventeenth  count, — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on  the 
said  last-mentioned  day,  and  in  the  year  aforesaid,  within  the  L^nited 
Kingdom  of  Great  Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  sdid  court,, 
unlawfully  did  attempt  and  endeavour  to  procure  the  said  F.  H.  to 
engage  to  enlist  as  a  soldier  in  the  military  service  of  and  for  and  in  aid 
of  certain  persons  whose  names  are  to  the  jurors  aforesaid  unknown, 
who  then  were  assuming  to  exercise  the  powers  of  government  over  a 
certain  foreign  people,  to  wit,  the  Poles,  then  inhabiting  a  certain 
foreign  country,  to  wit,  the  Kingdom  of  Poland,  he,  the  said  F,  H.,  then 
being  a  natural  bom  subject  of  our  said  Lady  the  Queen,  and  not  having 
obtained  the  leave  or  licence  of  our  said  Lady  the  Queen,  either  under 
the  Sign  Manual  of  our  said  Lady  the  Queen,  or  signified  by  Order  in 
Council,  or  by  Proclamation  of  our  said  Lady  the  Queen,  or  in  any 
other  manner  whatever,  for  the  purpose  of  enlisting  or  entering,  or 
engaging  to  enlist,  as  a  soldier  in  the  military  service  of  or  for  or  i& 
aid  of  the  said  persons  whose  names  are  to  the  jurors  aforesaid 
unknown,  who  then  were  assuming  to  exercise  the  powers  of  govern- 
ment over  the  said  foreign  people  as  aforesaid,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  our 
said  Lady  the  Queen,  her  Crown  and  dignity. 

Eighteenth  count, — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  A.  S.  afterwards,  on  the  said  last- 
mentioned  day,  and  in  the  year  aforesaid,  within  the  United  Kingdom 
of  Great  Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  unlaw- 
fully did  attempt  and  endeavour  to  procure  the  said  F.  H.  to  engage  to 
enlist  as  a  soldier  in  the  military  service  of  and  for  and  in  aid  of  ceitain 
persons  whose  names  are  to  the  jurors  aforesaid  unknown,  who  then 
were  assuming  to  exercise  the  powers  of  government  in  and  over  a 
certain  foreign  country,  to  wit,  the  Kingdom  of  Poland,  he,  the  said 
F.  H.,  then  being  a  natural  bom  subject  of  our  said  Lady  the  Queen, 
and  not  having  obtained  the  leave  or  licence  of  our  said  Lady  the 
Queen,  either  under  the  Sign  Manual  of  our  said  Lady  the  Queen,  or 
signified  by  Order  in  Council,  or  by  Proclamation  of  our  said  Lady  the 
Queen,  or  in  any  other  manner  whatever,  for  the  purpose  of  enlisting 
or  entering,  or  engaging  to  enlist,  as  a  soldier  in  the  military  service  of 
or  for  or  in  aid  of  the  said  persons  whose  names  are  to  the  jurors 
aforesaid  unknowE^  who  then  were  assuming  to  exercise  the  "powess  of 
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j^overnment  in  and  over  the  said  foreign  country  as  aforesaid,  against  Form  of 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the  Indjctmetit. 
peace  of  our  said  Lady  the  Queen,  her  Crown  and  dignity.  indictment 

Nineteenth  count. — ^And  the  jurors  foresaid,  upon  their  oath  afore-  nnder  Foreifin 
said,  do  further  present,  that  the  said  A*  S.  afterwards,  to  wit,  on  the  Enlistment  Acv 
said  last-mentioned  day,  and  in  the  year  aforesaid,  within  the  United  chMg»°«  * 
Kingdom  of  Great  Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid,  Q5,e«Q*witl!  ^ 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  Court,  attempting  to 
unlawfully  did  attempt  and  endeavour  to  procure  the  said  F.  H.  to  eoliet  in  tbe 
enter  as  a  soldier  in  the  military  service  of  and  for  and  in  aid  of  service  of  a 
certain   foreign  people,  to  wit,  the   Poles,  then  inhabiting  a  certain  ^h^f  Britisr 
foreign  country,  to  wit,  the  Kingdom  of  Poland,  he,  the  said  F.  H.,  then  subjects  withon* 
being  a  natural  bom  subject  of  our  said  Lady  the  Queen,   and  not  having  obtaineii. 
having  obtained  the  leave  of  our  said  Lady  the  Queen,  either  under  ^^  !«»▼©  or 
the  Sign  Manual  of  our  said  Lady  the  Queen  or  signified  by  Order  ^^/*^  "'® 
in  Council,  or  by  Proclamation  of  our  said  Lady  the  Queen,  or  in 
any  other  manner  whatever,  for  the  purpose  of  enlisting  or  entering, 
or  engaging  to  enlist,  as  a  soldier  in  the  military  service  of  or  for  or 
in  aid  of  the  said  foreign  people  as  aforesaid,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  our 
Bald  Lady  the  Queen,  her  Crown  and  dignity. 

Twentieth  count. — ^And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on  the 
same  day  in  the  year  aforesaid,  within  the  United  Kingdom  of  Great 
Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  and  within  the  jurisdiction  of  the  said  court,  unlawfully  did 
attempt  and  endeavour  to  procure  the  said  F.  H.  to  enter  as  a  soldier 
in  the  military  service  of  and  for  and  in  aid  of  certain  persons  whose 
names  are  to  the  jurors  aforesaid  unknown,  who  then  were  assuming 
to  exercise  the  powers  of  government  over  a  certain  foreign  people,  to 
wit,  the  Poles,  then  inhabiting  a  certain  foreign  country,  to  wit, 
the  Kingdom  of  Poland,  he,  the  said  F.  H.,  then  being  a  natural 
born  subject  of  our  said  Lady  the  Queen»  and  not  having  obtained  the 
leave  or  licence  of  our  said  Lady  the  Queen,  either  under  the  Sign 
Manual  of  our  said  Lady  the  Queen,  or  signified  by  Order  in  Council, 
or  by  Proclamation  of  our  said  Lady  the  Queen,  or  in  any  other 
manner  whatever,  for  the  purpose  of  enlisting  or  entenng,  or  engaging 
to  enlist  as  a  soldier  in  the  military  service  of  or  for  or  in  aid  of  the 
said  persons  whose  names  are  to  the  jurors  aforesaid  unknown,  who 
then  were  assuming  to  exercise  the  powers  of  government  over  the 
said  foreign  people  as  aforesaid,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  Crown  and  dignity. 

Twenty-first  count. — ^And  the  jurors  aforesaid,  upon  their  oath  afore- 
'  said,  do  further  present,  that  the  said  A.  S.  afterwards^  to  wit,  on  the 
said  last-mentioned  day,  in  the  year  aforesaid,  within  the  United 
Kingdom  of  Great  Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court, 
unlawfully  did  attempt  and  endeavour  to  procure  the  said  F.  H.  to 
enter  as  a  soldier  in  the  military  service  of  and  for  and  in  aid  of  certain 
persons  whose  names  are  to  the  jurors  aforesaid  unknown,  who  then 
were  assuming  to  exercise  the  powers  of  government  in  and  over  a 
certain  foreign  country,  to  wit,  the  Kingdom  of  Poland,  he,  the  said 
'  F.  H.,  then  being  a  natural  born  subject  of  our  said  Lady  the  Queen, . 
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^^  ^f      and  not  faaving  obtained  the  leave  or  licence  of  our  said  Lady  the  Queen, 

/n^c^ant     ^\}^^^  under  the  Sign  Manual  of  our  said  Lady  the  Queen,  or  ngnified 

Indictment,       ^1  Order  in  Council^  or  by  Proclamation  of  our  said  Lady  the  Qoeen^ 

nnder  Foreign    or  in  any  other  mann^  whatever,  for  the  purpose  of  enlisting  or 

Enlistment  Act,  entering,  or  engaging  to  enlist  as  a  soldier  in  the  military  service  of  or 

rawSt  oAhe     ^^^  ^^  ^"  ^^^  ^^  ***®  ^^^  persons  whose  names  are  to  the  ysnxm  aforesaid 

Qneen  with       unknown,  who  then  were  assuming  to  exercise  the  powers  of  govern- 

attempting  to    ment  in  and  over  the  said  foreign  country  as  aforesaid,  against  the  fonn 

enlist  in  the      of  the  Statute  in  such  case  made  and  provided,  and  against  the  peace  of 

fo^mM^^r     ^^^  ^^  ^^y  *^®  Queen,  her  Crown  and  dignity. 

otherBritish  Twenty-second  count, — ^And  the  jurors  aforesaid,  upon  their  oath 

snbjecte,  aforesaid,  do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on 

without  hanng  the  said  last-mentioned  day,  and  in    the  year  aforesaid,   vnthin  the 

l^^m  Uwnce  ^"^*®^  Kingdom  of  Great  Britain  and  Ireland,  to  wit,  at  the  parish  afore- 

of  the  Qaeen.    ^^^^^  ^^  ^^®  oonnty  aforesaid,  and  within  the  jurisdiction  of  the  said 

court,  unlawfully  did  attempt  and  endeavour  to  procure  the  said  F.  H. 

to  serve  and  be  employed  in  certain  warlike  and  military  operations  as 

a  soldier  in  the  service  of  and  for  and  in  aid  of  certain  foreign  people, 

to  wit,  the  Poles,  then  inhabiting  a  certain  foreign  country,  to  wit,  th& 

Kingdom  of  Poland,  he,  the  said  F.  H.,  then  being  a  natural  bom 

subject  of  our  said  Lady  the  Queen,  and  not  having  obtained  the  leave 

or  licence  of  our  said  Lady  the  Queen,  either  under  the  Sign  Manual 

of  our  said  Lady  the  Queen,  or  signified  by  order  in  Council,  or  by 

Proclamation  of  our  said  Lady  the  Queen,  or  in  any  other  manner 

whatever,  for  the  purpose  of  serving  or  being  employed  in  any  warlike 

or  military  operations  as  a  soldier  in  the  service  of  or  for  or  in  aid  of 

the  said  foreign  people  as  aforesaid,  against  the  form  of  the  statute  in 

such  case  made  and  provided,  and  against  the  peace  of  our  said  Lady 

the  Queen,  her  Crown  and  dignity. 

Twenty-third  count, — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on  the 
said  last-mentioned  day,  and  in  the  year  aforesaid,  within  the  United 
Kingdom  of  Great  Britain  and  Treland,  to  wit,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,, 
unlawfully  did  attempt  and  endeavour  to  procure  the  said  F.  H.  to  serve 
and  be  employed  in  certain  warlike  and  military  operations  as  a  soldier 
in  the  service  of  and  for  and  in  aid  of  certain  persons  whose  names 
are  to  the  jurors  aforesaid  unknown,  who  then  were  assuming  to  exer- 
cise the  powers  of  government  over  certain  foreign  people,  to  wit,  the 
Poles,  then  inhabiting  a  certain  foreign  country,  to  wit,  the  Kingdom  of 
Poland,  he,  the  said  F.  H.,  then  being  a  natural  born  subject  of  our  said 
Lady  the  Queen,  and  not  having  obtained  the  leave  or  licence  of  our 
said  Lady  the  Queen,  either  under  the  Sign  Manual  of  our  said  Lady 
the  Queen,  or  signified  by  Order  in  Council,  or  by  Proclamation  of  our 
said  Lady  the  Queen,  or  in  any  other  manner  whatever,  for  the  purpose 
of  serving  or  being  employed  in  any  warlike  or  military  operations 
as  a  soldier  in  the  service  of  or  for  or  in  aid  of  the  said  persons,  whose 
names  are  to  the  jurors  aforesaid  unknown,  who  then  were  assuming  to 
exercise  the  powers  of  government  over  the  said  foreign  people  as  afore- 
said, against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  said  Lady  the  Queen,  her  Crown  and  dignity. 
Twenty-fouHh  oouii^.— And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  farther  present,  that  the  said  A.  S.  afterwards,  to  wit,  on 
the  said   latft^aentioned  dliy,  and  in   the  year  aforesttid,  within  the 
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United  EiDgdom  of  Great  BHtain  and  Ireland,  to  wit»  at  the  parish      Form  of 

aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  the     ''»*^**^ 

«aid  court,  unlawfully  did  attempt  and  endeavour  to  procure  the  said  indiotment, 

F.  H.  to  serye  and  be  employed  in  certain  warlike  and  military  opera-  nnder  Foreign 

tions  as  a  soldier  in  the  service  of  and  for  and  in  aid  of  certain  persons  Enlistment  Act, 

whose  names   are  \o  the  jurors  aforesaid  unknown,  who  then   were  *''^jr^^?/^. 

.      ^,         •*  «  a.  •  J  X  •     robiect  of  the 

assuming  to  exercise  the  powers  of  goyemment  m  and  over  a  certain  qq^^q  ^^ 

foreign  country,  to  wit,  the  Kingdom  of  Poland,  he,  the  said  F.  H.,  then  attempting  to 

being  a  natural  born  subject  of  our  said  Lady  the  Queen,  and  not  enlist  in  the 

having  obtained  the  leave  or  licence  of  our  said  Lady  the  Queen,  either  J®*^  ®^  * 

under  the  Sign  Manual  of  our  said  Lady  the  Queen,  or  signified  by  otSfB^ish 

Order  in  Council,  or  by  Proclamation  of  our  said  Lady  the  Queen,  or  subjects, 

in  any  other  manner  whatever,  for  the  purpose  of  serving  or  being  without  having 

'employed  in  any  warlike  or  military  operations  as  a  soldier  in  the  ser-  ^^^^  ^Imo^ 

vice  of  or  for  or  in  aid  of  the  said  persons  whose  names  are  to  the  jurors  oTthe  Qaem!^ 

aforesaid  unknown,  who  then  were  assuming  to  exercise  the  powers  of 

government  in  and  over  the  said  foreign  country  as  aforesaid,  against 

the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the 

peace  of  our  said  Lady  the  Queen,  her  Crown  and  dignity* 

Twenty 'fifth  count, — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on  the  said 
430th  day  of  July,  a.i>.  1863,  within  the  United  Kingdom  of  Great  Britain 
4ind  Ireland,  to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  said  court,  unlawfully  did  attempt  and 
endeavour  to  procure  one  Thomas  Howard  Paul  d'Iffanger  to  enlist  as  a 
soldier  in  the  military  service  of  and  for  and  in  aid  of  certain  foreign 
people,  to  wit,  the  Poles,  then  inhabiting  a  certain  foreign  country,  to 
wit,  the  Kingdom  of  Poland,  he,  the  said  T.  H.  P.  d'L,  then  being  a 
natural  born  subject  of  our  said  Lady  the  Queen,  and  not  having 
obtained  the  leave  or  licence  of  our  said  Lady  the  Queen  either  under 
Che  Sign  Manual  of  our  said  Lady  the  Queen,  or  signified  by  Order  in 
Council,  or  by  Proclamation  of  our  said  Lady  the  Queen,  or  in  any 
other  manner  whatever,  for  the  purpose  of  enlisting  or  entering  or 
engaging  to  enlist,  as  a  soldier  in  the  military  service  of  or  for  or  in  aid 
of  the  said  foreign  people  as  aforesaid,  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our  said  Lady 
the  Queen,  her  Crown  and  digni^. 

Twenty-sixth  count — ^And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on  the  said 
last  mentioned  day,  and  in  the  year  aforesaid,  within  the  United  King- 
dom of  Great  Britain  and  Lreland,  to  wit,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  unlaw- 
fully did  attempt  and  endeavour  to  procure  the  said  T.  H.  P.  d'l.  to 
-enlist  as  a  soldier  in  the  military  service  of  and  for  and  in  aid  of  certain 
persons  whose  names  are  to  the  jurors  aforesaid  unknown,  who  then 
were  assuming  to  exercise  the  powers  of  government  over  certain 
foreign  people,  to  wit,  the  Poles,  then  inhabiting  a  certain  foreign 
<K>untry,  to  wit,  the  Kingdom  of  Poland,  he,  the  said  T.  H.  P.  d'L,  then 
being  a  natural  born  subject  of  our  said  Lady  the  Queen,  and  not  haviug 
obtained  the  leave  or  licence  of  our  said  Lady  the  Queen  either  under 
the  Sign  Manual  of  our  said  Lady  the  Queen,  or  signified  by  Order  in 
Council,  or  by  Proclamation  of  our  said  Lady  the  Queen,  or  in  any 
other  manner  whatever,  for  the  purpose  of  enlisting  or  entering  or 
engaging  to  enlist  as  a  soldier  in  the  military  service  of  or  for  or  in  aid 
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Form  of     of  the  Said  persons  whose  names  are  to  the  jurors  aforesaid  anknown, 

ludiciment.    ^j^^  ^^^^  were  assuming  to  exercise  the  powers  of  government  over  the 

Inaictment        ^^  foreign  people  as  aforesaid,  against  the  form  of  the  statute  in  such 

tjnJfr  Foreign    case  made  and  provided,  and  against  the  peace  of  our  said  Ladj  the 

KnliHtment  Act,  Queen,  her  Crown  and  dignity. 

chHrging  a  Twenty-seventk  count — And  the  jurors  aforesaid,  upon   their  oath 

"iiaCn  with  *  aforesaid,  do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on 
iitcompting  to  the  said  last-mentioned  day,  and  in  the  year  aforesaid,  within  the 
vnlUt  in  ti>e  United  Kingdom  of  Great  Britain  and  Ireland,  to  wit,  at  the  parish 
«erviceofa  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  the 
otfief  Bntil"  ®*^^  court,  unlawfully  did  attempt  and  endeavour  to  procure  the  said 
subjects,  T.  H.  P.  d'l.  to  enlist  as  a  soldier  in  the  military  service  of  and  for  and  in 

^vitiioub  having  aid  of  certain  persons  whose  names  are  to  the  jurors  aforesaid  unknown, 
obtained  the  ^Jjq  i\^q^  ^^^e  assuming  to  exercise  the  powers  of  government  in 
o7the  Quwnr^  ^"^  °^®^'  ^  certain  foreign  country,  to  wit,  the  Kingdom  of  Poland,  he» 
the  said  T.  H.  P.  d'L,  then  being  a  natural  born  subject  of  our  said 
Lady  the  Queen,  and  not  having  obtained  the  leave  or  licence  of  our 
said  Lady  the  Queen  either  under  the  Sign  Manual  of  our  said  Lady  the 
Queen,  or  signified  by  Order  in  Council,  or  by  Proclamation  of  our 
said  Lady  the  Queen,  or  in  any  other  manner  whatever,  for  the  pur- 
pose of  enlisting  or  entering,  or  engaging  to  enlist,  as  a  soldier  in  the 
military  service  of  or  for  or  in  aid  of  the  said  persons  whose  names  are 
to  the  jurors  aforesaid  unknown,  who  then  were  assuming  to  exercise 
the  powers  of  government  in  and  over  the  said  foreign  country  as  afore- 
said, against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  said  Lady  the  Queen,  her  Crown  and 
dignity. 

Twenty'tighth  count. — And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on 
the  said  last-mentioned  day,  and  in  the  year  aforesaid,  within  the  United 
Kingdom  of  Great  Britain  and  Lreland,  to  wit,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court, 
unlawfully  did  attempt  and  endeavour  to  procure  the  said  T.  H.  P.  d*L 
to  engage  to  enlist  as  a  soldier  in  the  military  service  of  and  for  and 
in  aid  of  certain  foreign  people,  to  wit,  the  Poles,  then  inhabiting  a 
certain  foreign  country,  to  wit,  the  Kingdom  of  Poland,  he,  the  said 
T.  H.  P.  d'L,  then  being  a  natural  born  subject  of  our  said  Lady  the 
Queen,  and  not  having  obtained  the  leave  or  licence  of  our  said  Lady 
the  Queen  either  under  the  Sign  Manual  of  our  said  Lady  the  Queen» 
or  signified  by  Order  in  Council,  or  by  Proclamation  of  our  said  Lady 
the  Queen,  or  in  any  other  manner  whatever,  for  the  purpose  of  enlisting 
or  entering,  or  engaging  to  enlist,  as  a  soldier  in  the  military  service  of 
or  for  or  in  aid  of  the  said  foreign  people  as  aforesaid,  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  said  Lady  the  Queen,  her  Crown  and  dignity. 

Twenty-ninth  count. — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on  the 
said  last  mentioned  day,  and  in  the  year  aforesaid,  within  the  United 
Kingdom  of  Great  Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court, 
unlawfully  did  attempt  and  endeavour  to  procure  the  said  T.  H,  P.  d'L 
to  engage  to  enlist  as  a  soldier  in  the  mUitary  service  of  and  for  and 
in  aid  of  certain  persons  whose  names  are  to  the  jurors  aforesaid 
unknown,  who  then  were  assuming  to  exercise  the  powers  of  govern- 
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ment  over  a  certain  foreign  people,  to  wit,  the  Poles,  then  inhabiting  a      ^orm  of 
certain  foreign  country,  to  wit,  the  Kingdom  of  Poland,  he,  the  said     ^»*c^'- 
T.  H.  P.  d'i.,  then  being  a  natural  born  subject  of  our  said  Lady  the  indictment 
Queen,  and  not  having  obtained  the  leave  or  licence  of  our  said  Lady  under  Foreiga 
the  Queen  either  under  the  Sign  Manual  of  our  said  Lady  the  Queen,  Enlutment  Act, 
or  signified  by  Order  in  Council,  or  by  Proclamation  of  our  said  Lady  ^^^^c.u 
the  Queen,  or  in  any  other  manner  whatever,  for  the  purpose  of  enlist-  q^^  ^m^  ^ 
ing  or  entering,  or  engaging  to  enlist,  as  a  soldier  in  the  military  ser-  attempting  to 
vice  of  or  for  or  in  aid  of  the  said  persons  whose   names  are  to  the  enlist  in  the 
jurors  unknown,  who  then   were   assuming  to  exercise   the   powers  J®*^.*®*  **^  * 
of  government  over  the  said  foreign  people  as  aforesaid,  against  the  otbefBritiTr 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the  snbjeote, 
peace  of  our  said  Lady  the  Queen,  her  Crown  and  dignity.  witbont  having 

Thirtieth  count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  <>^^Jned  the 
do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on  the  said  o^the  Que^r* 
last-mentioned  day,  and  in  the  year  aforesaid,  within  the  United  King- 
dom of  Great  Britain  and  Irelajiid,  to  wit,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  unlaw- 
fully did  attempt  and  endeavour  to  procure  the  said  T.  H.  P.  d'l. 
to  engage  to  enlist  as  a  soldier  in  the  military  service  of  and  for 
and  in  aid  of  certain  persons  whose  names  are  to  the  jurors  afore- 
said unknown,  who  then  were  assuming  to  exercise  the  powers  of 
government  in  and  over  a  certain  foreign  country,  to  wit,  the  Kingdom 
of  Poland,  he,  the  said  T.  H.  P.  d'L,  then  being  a  natural  born  subject 
of  our  said  Lady  the  Queen,  and  not  having  obtained  the  leave  or 
licence  of  our  said  Lady  the  Queen  either  under  the  Sign  Manual  of 
our  said  Lady  the  Queen,  or  signified  by  Order  in  Council,  or  by  Pro- 
clamation of  our  said  Lady  the  Queen,  or  in  any  other  manner  what- 
ever, for  the  purpose  of  enlisting  or  entering,  or  engaging  to  enlist,  as  a 
soldier  in  the  military  service  of  or  for  or  in  aid  of  the  said  persons 
whose  names  are  to  the  jurors  aforesaid  unknown,  who  then  were 
assuming  to  exercise  the  powers  of  government  in  and  over  the  said 
foreign  country  as  aforesaid,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  Crown  and  dignity. 

Thirty-first  count, — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  A,  S.  aflerwards,  to  wit,  on  the  said 
last-mentioned  day,  and  in  the  year  aforesaid,  within  the  United  King- 
dom of  Great  Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  unlaw- 
fully did  attempt  and  endeavour  to  procure  the  said  T.  H.  P.  d'l.  to 
enter  as  a  soldier  in  the  military  service  of  and  for  and  in  aid  of  certain 
foreign  people,  to  wit,  the  Poles,  then  inhabiting  a  certain  foreign  country, 
to  wit,  the  Kingdom  of  Poland,  he,  the  said  T.  H.  P.  dl.,  then  being  a 
natural  born  subjebt  of  our  said  Lady  the  Queen,  and  not  having  obtained 
the  lea?e  or  licence  of  our  said  Lady  the  Queen  either  under  the  S^n 
Manual  of  our  said  Lady  the  Queen,  or  signified  by  Order  in  Council, 
or  by  Proclamation  of  our  said  Lady  the  Queen,  or  in  any  other  manner 
whatever,  for  the  purpose  of  enlisting  or  entering,  or  engaging  to  enlist, 
as  a  soldier  in  the  military  service  of  or  for  or  in  aid  of  the  said  foreign 
people  as  aforesaid,  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  her 
Crown  and  dignity. 

Thirty-second  count, — ^And   the  jurors  aforesaid,  upon  their  oath 
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Form  0/     aforesaid,  do  farther  present^  that  the  said  A.  S.  afterwards,  to  wit,  cA 

Indictmeiu.    ^^^  same  day,  and  in  the  year  aforesaid,  within  the  United  Kingdom  of 

IndictmeDt,       Great  Britain  and  IreUind,  to  wit,  at  the  parish  aforesaid,  in  the  county 

under  Forwgn    aforesaid,  and  within  the  jurisdiction  of  the  said  court,  unlawfully  did 

Eniistmeut  Act,  attempt  and  endeayour  to  procure  the  said  T.  H.  P.  dX  to  enter  as  a 

^^f^ii^ft  h      B<^^^^^^  ^^  ^^®  military  service  of  and  for  and  in  aid  of  certain  persons 

QneimVith  ^    whose  names  are  to  the  jurors  aforesaid  unknown,  who  then  were 

attempting  to     assuming  to  exercise  the  powers  of  goyemment  oyer  a  certain  fiM-dgn 

enlist  in  the      people,  to  wit,  the  Poles,  then  inhabiting  a  certain  foreign  country,  to 

serrice  of  a       y^^  the  Kingdom  of  Poland,  he,  the  said  T.  H.  P.  d%  then  being  a 

otherBmisr     ^^^^ural  bom  subject  of  our  said  Lady  the  Queen,  and  not  having 

subjects,  obtained  the  leave  or  licence  of  our  said  Lady  the  Queen  either  under 

without  having  the  Sign  Manual  of  our  said  Lady  the  Queen,  or  signified  by  Order  in 

obtained  the      Council,  or  by  Proclamation  of  our  said  Lady  the  Queen,  or  in  any 

oTthe  Qaera?^  Other  manner  whatever,  for  the  purpose  of  enlisting  or  entering,  or 

engaging  to  enlist,  as  a  soldier  in  the  military  service  of  or  for  or  in  aid 

of  the  said  persons  whose  names  are  to  the  jurors  aforesaid  unknown, 

wdo  then  were  assuming  to  exercise  the  powers  of  government  over  the 

said  foreign  people  as  aforesaid,  against  the  form  of  the  statute  in  such 

case  made  and  provided,  and  against  the  peace  of  our  said  Lady  the 

Queen,  her  Crown  and  dignity. 

Thirty-third  count — ^And  the  jurors  aforesaid,  upon  their  oath  afore* 
said,  do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on  the 
said  last-mentioned  day,  and  in  the  year  aforesaid,  within  the  United 
Kingdom  of  Great  Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  courts 
unlawfully  &d  attempt  and  endeavour  to  procure  the  said  T.  H.  P.  d'L 
to  enter  as  a  soldier  in  the  military  service  <^  and  for  and  in  aid  of 
certain  persons  whose  names  are  to  the  jurors  aforesaid  unknown,  who 
then  were  assuming  to  exercise  the  powers  of  government  in  and  over 
a  certain  foreign  country,  to  wit,  the  Kingdom  of  Poland,  he,  the  said 
T.  H.  P.  dX,  then  being  a  natural  bom  subject  of  our  said  Lady  the 
Queen,  and  not  having  obtained  the  leave  or  licence  of  our  said  Lady 
the  Queen,  either  under  the  Sign  Manual  of  our  said  Lady  the  Queen, 
or  signified  by  Order  in  Council,  or  by  Proclamation  of  our  said  La47 
the  Queen,  or  in  any  other  manner  whatever,  for  the  purpose  of  enlisting 
or  entering,  or  engaging  to  enlist,  as  a  soldier  in  the  military  service  <^ 
or  for  or  in  aid  of  the  said  persons  whose  names  are  to  the  jurors  afore- 
said unknown,  who  then  were  assuming  to  exercise  the  powers  of 
government  in  and  over  the  said  foreign  country  as  aforesaid,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  said  Lady  the  Queen,  her  Crown  and  dignity* 

Thirty-fourth  count, — ^And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on 
the  said  last-mentioned  day,  and  in  the  year  aforesaid,  within  the 
United  Kingdom  of  Great  Britain  and  Ireland,  to  wit,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  (^the  said 
court,  unlawfully  did  attempt  and  endeavour  to  procure  the  said 
T.  H.  P.  d'L  to  serve  and  be  employed  in  certain  warb'ke  and  militaiy 
operations  as  a  soldier,  in  the  service  of  and  for  and  in  aid  of  certain 
foreign  people,  to  wit,  the  Poles,  then  inhabiting  a  certain  foreign 
country,  to  wit,  the  Kingdom  of  Poland,  he,  the  said  T.  H.  P.  dT,  then 
being  a  natural  born  subject  of  our  said  Lady  the  Queen,  and  not 
having  obtained  the  leave  or  licence  of  our  said  Lady  the  Queen,  either 
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under  the  Sign  Manual  of  our  said  Lady  the  Queen,  or  signified  by      Form  of 
Order  in  Council^  or  by  Proclamation  of  our  said  Lady  the  Queen,  or     ^**jcim«*^ 
in  any  other  manner  whatever,  for  the  purpose  of  serving  or  being  indictment 
employed  in  any  warlike  or  military  operations  as  a  soldier  in  the  service  under  Foreign 
of  or  for  or  in  aid  of  the  said  foreign  people  as  aforesaid,  against  the  Enlistment  Act, 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the  c^^sin^  ^ 
peace  of  our  said  Lady  the  Queen,  her  Crown  and  dignity.  Qai^w^th  * 

Thirhf 'fifth  count — ^And  the  jurors  aforesaid,  upon  their  oath  afore-  attempting  to 
said,  do  further  present,  that  the  said  A»  S.  afterwards,  to  wit,  oa  the  enlist  in  the 
said  last-mentioned  day,  and  in  the  year  aforesaid,  within  the  United  !®*"T?**<*f» 
Kingdom  of  Great  Britain  and  Ireland,  to  wit,  at  tlie  parish  afore-  ^T*?nS^^7^ 

,  -t     •       .  /»  .1  1       .  1  .        1       .     .   1.     .    *^     /.    f  » -,  other  Bntisn 

said,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  subjects, 
conrt,  unlawfully  did    attempt  and   endeavour   to   procure  the  said  without  having 
'  T.  H,  P.  d'l.  to  serve  and  be  employed  in  certain  warlike  and  military  obuined  the 
operations  as  a  soldier  in  the  service  of  and  for  and  in  aid  of  certain  o^Sie  Que^"** 
persons  whose  names  are  to  the  jurors  aforesaid  unknown,  who  then 
were  assuming  to  exercise  the  powers   of  government  over   certain 
foreign    people,  to  wit,  the  Poles,  then    inhabiting  a  certain   foreign 
coantry,  to  wit,  the  Kingdom  of  Poland,  he,  the  said  T.  H.  P.  d'l.,  then 
being  a  natural  born  sul^ect  of  our  said   Lady  the  Queen,  and  not 
having  obtained  the   leave  or  licence  of  our  said  Lady  the  Queen, 
either  under  the  Sign  Manual  of  our  said  Lady  the  Queen,  or  signi- 
fied by  Order  in  Council,  or  by  Proclamation  of  our  said  Lady  the 
Queen,  or  in  any  other  manner  whatever,  for  the  purpose  of  serving 
or  being  employed  in  any  warlike  or  military  operations  as  a  soldier  in 
the  service  of  or  for  or  in  aid  of  the  said  persons  whose  names  are 
to  the  jurors  unknown,  who  then  were  assuming  to  exercise  the  powers 
of  government  over  the  said  foreign  people  as  aforesaid,  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  said  Lady  the  Queen,  her  Crown  and  dignity. 

Thirty-^ixth  cotm^— And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on  the 
said  bst-mendoned  day,  and  in  the  year  aforesaid,  within  the  United 
Kingdom  of  Great  Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court, 
unlawfully  did  attempt  and  endeavour  to  procure  the  said  T.  H.  P.  d'l. 
to  serve  and  be  employed  in  certain  warlike  and  military  operations  as 
o  soldier  in  the  service  of  and  for  and  in  aid  of  certain  persons  whose 
names  are  to  the  jurors  aforesaid  unknown,  who  then  were  assuming 
to  exercise  the  powers  of  government  in  and  over  a  certain  foreign 
country,  to  wit,  the  Kingdom  of  Poland,  he,  the  said  T.  H.  P.  d'L,  then 
being  a  natural  born  subject  of  our  said  Lady  the  Queen,  and  not 
having  obtained  the  leave  or  licence  of  our  said  Lady  the  Queen,  either 
under  the  Sign  Manual  of  our  said  Lady  the  Queen,  or  signified' by 
Order  in  Council,  or  by  Proclamation  of  our  said  Lady  the  Queen,  or 
in  any  other  manner  whatever,  for  the  purpose  of  serving  or  being 
employed  in  any  warlike  or  military  operations  as  a  soldier  in  the 
service  of  or  for  or  in  aid  of  the  said  persons  whose  names  are  to  the 
jurors  aforesaid  unknown,  who  then  were  assuming  to  exercise  the 
powers  of  government  in  and  over  the  said  foreign  country  as  aforesaid, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  Crown  and  dignity. 

Thirtif''$evenik  eMmt— And  the  jurors  aforesaid,  upon  their  oath 
aforesaid^  do  farther  present,  that  the  said  A.  S.  heretofore,  to  wit,  on 
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FijTmof  the  said  27th  of  July,  a.d.  1863,  within  the  United  Kingdom  rf  Great 

JntBcivMnt.  Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid,  in  the  county  afore* 

Indictment,  ^^^^'   ^^'^  within  the  jurisdiction  of  the  said  court,    unlawfully  did 

under  Foreiim  attempt  and  endeavour  to  procure  divers  persons,  whose  names  are  to 
Enlistment  Act,  the   jurors   aforesaid   unknown,  to    enlist  as  soldiers  in  the  military 

charging  a  service  of  and   for  and  in  aid  of  certain  foreign  people,  to  wit,   the 

Queen  with  Poles,  then  inhabiting  a  certain  foreign  country,  to  wit,  the  Kingdom 

attvmpting  to  of  Poland,  the  said  persons  in  this  count  mentioned,  whose  names  are 

enlist  in  the  to  the  jurors  aforesaid  unknown,  then  being  natural  bom  subjects  of 

service  of  a  ^^j.  g^j^j  Lady  the  Queen,  and  not  having  obtained  the  leave  or  licence 

oth^  British  ^^  ^"^  ^^^^  Lady  the  Queen,  either  under  the  Sign  Manual  of  our  said 

subjects,  Lady  the  Queen,  or  signified  by  Order  in  Council,  or  by  Proclamation 
without  having  of  our  said  Lady  the  Queen,  or  in  any  other  manner  whatever,  for  the 

obtained  the  purpose  of  enlistine  or  entering,  or  engaging  to  enlist,  as  soldiers  in  the 

l^ave  or  licence  '^  .,-^  •         c        d  •        -j      o  fi  -j    ^       •  i  ^ 

of  the  Queen,  mihtary  service  of  or  for  or  in  aid  of  the  said  foreign  people  as  afore- 
said, against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  said  Lady  tlie  Queen,  her  Crown  and 
dignity. 

Thirty-eighth  count — And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on 
the  said  last-mentioned  day,  and  in  the  year  aforesaid,  witliin  the 
United  Kingdom  of  Great  Britain  and  Ireland,  to  wit,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said 
court,  unlawfully  did  attempt  and  endeavour  to  procure  divers  persons, 
whose  names  are  to  the  jurors  aforesaid  unknown,  to  enlist  as  soldiers 
in  the  military  service  of  and  for  and  in  aid  of  certain  other  persons 
whose  names  are  also  to  the  jurors  aforesaid  unknown,  who  then  were 
assuming  to  exercise  the  powers  of  government  over  certain  foreign 
people,  to  wit,  the  Poles,  then  inhabiting  a  certain  foreign  country,  to 
wit,  the  kingdom  of  Poland,  the  said  persons  in  this  count  first 
mentioned,  whose  namea  are  to  the  jurors  aforesaid  unknown,  then 
being  natural  bom  subjects  of  our  said  Lady  the  Queen,  and  not  having 
obtained  the  leave  or  licence  of  our  said  Lady  the  Queen,  either  under 
the  Sign  Manual  of  our  said  Lady  the  Queen,  or  signified  by  Order  in 
Council,  or  by  Proclamation  of  our  said  Lady  the  Queen,  or  in  any 
other  manner  whatever,  for  the  purpose  of  enlisting  or  entering,  or 
engaging  to  enlist,  as  soldiers  in  the  military  service  of  or  for  or  in  aid 
of  the  said  other  persons  whose  names  are  also  to  the  jurors  aforesaid 
unknown,  who  then  were  assuming  to  exercise  the  powers  of  govern- 
ment over  the  said  foreign  people  as  aforesaid,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  onr 
said  Lady  the  Quean,  her  Crown  and  dignity. 

Thirty-ninth  count. — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on  the 
said  last-mentioned  day,  and  in  the  year  aforesaid,  within  the  United 
Kingdom  of  Great  Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court, 
unlawfully  did  attempt  and  endeavour  to  procure  divers  persons,  whose 
names  are  to  the  jurors  aforesaid  unkown,  to  enlist  as  soldiers  in  the 
military  service  of  and  for  and  in  aid  of  certain  other  persons^  whose 
names  are  also  to  the  jurors  aforesaid  unknown,  who  then  were  assuming 
to  exercise  the  powers  of  government  in  and  over  a  certain  foreign 
country,  to  wit,  the  Kingdom  of  Poland,  the  said  persons  in  this  count 
first  mentioned,  whose  names  are  to  the  jurors  aforesaid  nnknowni  then 
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being  natnrai  born  subjects  of  our  said  Lady  the  Queen,  and  not  having      Fot^  of 
obtained  the  leave  or  licence  of  our  said  Ladj  the  Queen,  either  under    ^^^»^«^ 
the  Sign  Manual  of  our  said  Lady  the  Queen  or  signified  by  order  in  jQjictment, 
Council,  or  by  Proclamation  of  our  said   Lady  the  Que»en,  or  in  any  uoder  Foreifni 
other  manner  whatever,  for  the  purpose  of  enlisting  or  entering,  or  EnliBtment  Act, 
engaging  to  enlist  as  soldiers  in  the  military  service  of  or  for  or  in  aid  ^^?f*"*^A,, 
of  the  said  other  persons^  whose  names  are  also  to  the  jurors  aforesaid  Qa^^^ith  * 
unknown,  who  then  were  assuming  to  exercise  the  powers  of  govern*  attempting  to 
ment  in  and  over  the  said  foreign  country  as  aforesaid,  against  the  form  enlist  in  the 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  serrlo^of « 
our  said  Lady  the  Queen,  her  Crown  and  dignity,  ottoB^SIh 

Fortieth  count^-^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  subjects, 
further  present,  that  the  said  A.  S.  afterwards,  to  wit,  on  the  said  last*  withont  having 
mentioned  day,  and  in  the  year  aforesaid,  within  the  United  Kingdom  of  obtained  the 
Great  Britain  and  Ireland^  to  wit,  at  the  parish  aforesaid,  in  the  county  Jj^^heQuom?*^ 
aforesaid,  and  within  the  jurisdiction  of  the  said  court,  unlawfully  did  ^ 
attempt  and  endeavour  to  procure  divers  persons,  whose  names  are  to  the 
jurors  afosesaid  unknown,  to  engage  to  enlist  as  soldiers  in  the  military 
service  of  and  for  and  in  aid  of  certain  foreign  people,  to  wit,  the  Poles, 
then  inhabiting  a  certain  foreign  country,  to  wit,  the  Kingdom  of  Poland, 
the  said  persons  in  this  count  mentioned,  whose  names  are  to  the  jurors 
aforesaid  unknown,  then  being  natural  bom  subjects  of  our  said  Lady 
the  Queen,  and  not  having  obtained  the  leave  or  licence  of  our  said 
Lady  the  Queen,  either  under  the  Sign  Manual  of  our  said  Lady  the 
Queen,  or  signified  by  order  in  Council,  or  by  Proclamation  of  our  said 
Lady  the  Queen,  or  in  any  other  manner  whatever,  for  the  purpose  of 
enlisting  or  entering,  or  engaging  to  enlist,  as  soldiers  in  the  military 
service  of  or  for  or  in  aid  of  the   said   foreign   people  as  aforesaid, 
i^ainst  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  Crown  and  dignity. 

Forty -firH  cofffit-^And  the  jurors  aforesaid,  upon  their  oath  afore* 
said,  do  further  present  that  the  said  A.  S.  afterwards,  to  wit,  on  the 
said  last-mentioned  day,  and  in  the  year  i^oresaid,  within  the  United 
Kingdom  of  Great  Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court, 
unlawfully  did  attempt  and  endeavour  to  procure  divers  persons  whose 
namea  are  to  the  jurors  aforesaid  unknown,  to  engage  to  enlist  as  sol- 
diers in  the  military  service  of  and  for  and  in  aid  of  certain  other  persons 
whose  names  are  also  to  the  jurors  aforesaid  unknown,  who  then  were 
assuming  to  exercise  the  powers  of  government  over  certain  foreign 
people,  to  wit,  the  Poles,  then  inhabiting  a  certain  foreign  country,  to 
wit,  the  Kingdom  of  Poland,  the  said  persons  in  thb  count  first-men- 
tioned, whose  nunes  are  to  the  jurors  aforesaid  unknown,  then  being 
natural  bom  subjects  of  our  said  Lady  the  Queen,  and  not  having 
obtained  the  leave  or  licence  of  our  said  Lady  the  Queen  either  under 
the  Sign  Manual  of  our  said  Lady  the  Queen,  or  signified  by  Order  in 
ConncO,  or  by  Proclamation  of  our  said  Lady  the  Queen,  or  in  any 
other  manner  whatever,  for  the  purpose  of  enlisting  or  entering,  or 
engaging  to  enlist,  as  soldiers  in  the  military  service  of  or  for  or  in  aid 
of  the  said  other  persons  whose  names  are  also  to  the  jurors  aforesaid 
unknown,  who  then  were  assuming  to  exercise  the  powers  of  govern- 
ment over  the  said  foreign  people  as  aforesaid,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  our 
said  Lady  the  Queen,  her  Crown  and  dignity. 


Ixxiv  APPENDIX. 

f^  of        Fortf'seeond  eounf*-^AnA  the  jurori  aforesaid,  upon  their  oath  afore- 

IndkimmiL    ^\^  ^q  further  present,  that  the  said  A*  S.  afterwards,  to  wit,  on  the 

Indiotment,       ^^  last-mentioned  day,  and  in  the  year  aforesaid,  within  the  United 

nnder  Foreign    Kingdom  of  Great  Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid, 

EnliAtment  Act,  id  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court, 

charging  a        unlawfully  did  attempt  and  endeayour  to  procure  divers  persons  whose 

^ienVith  ^    luunes  are  to  the  jurors  aforesaid  unknown,  to  engage  to  enlist  as  sol- 

attemptinc  to     diers  in  the  military  service  of  and  for  and  in  aid  of  certain  other  per* 

enlist  in  the      sons  whose  names  are  also  to  the  jurors  aforesaid  unknown,  who  then 

•erviceofa       ^^i^  assuming  to  ezercise  the  powers  of  government  in  and  over  a 

otherBntiir     ^^^^^  foreign  country,  to  wit,  the  Kingdom  of  Poland,  the  said  per- 

■nbjecta,  SOUS  in  this  count  first  mentioned,  whose  names  are  to  the  jurors  afore- 

withont  haTing  said  unknown,  then  being  naturaj  bom  subjects  of  our  said  Lady  the 

obtained  the      Queen,  and  not  having  obtained  the  leave  or  licence  of  our  said  Lady 

oTthe  QueoT^  the  Queen  either  under  the  Sign  Manual  of  our  said  Lady  the  Queen,  or 

signified  by  Order  in  Council,  or  by  Proclamation  of  our  said  Lady  the 

Queen,  or  in  any  other  manner  whatever,  for  the  purpose  of  enlisting 

or  entering,  or  engaging  to  enlist,  as  soldiers  in  the  military  service  of  or 

.  for  or  in  aid  of  the  said  other  persons  whose  names  are  also  to  the  jurors 

aforesaid  unknown,  who  then  were  assuming  to  exercise  the  powers  of 

government  in  and  over  the  said  foreign  country  as  aforesaid,  against 

the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the 

peace  of  our  said  Lady  the  Queen,  her  Crown  and  dignity. 

/bffy*Mtn/eotiit/.— -And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  A.  S.  heretofore,  to  wit,  on  the 
said  27th  day  of  July,  A.D.  1863,  within  the  United  Kingdom  of  Great 
Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid,  in  the  county  afore- 
said, within  the  jurisdiction  of  the  said  court,  unlawfully  did  attempt 
and  endeavour  to  procure  divers  persons,  whose  names  are  to  the  jurors 
aforesaid  unknown,  to  enter  as  soldiers  in  the  military  service  of  and  for 
and  in  aid  of  certain  foreign  people,  to  wit,  the  Poles,  then  inhabiting  a 
certain  foreign  country,  to  wit,  the  Kingdom  of  Poland,  the  said  per- 
sons in  this  count  mentioned,  whose  names  are  to  the  jurors  aforesaid 
unknown,  then  being  natural  bom  subjects  of  our  said  Lady  the  Queen 
and  not  having  obtained  the  leave  or  licence  of  our  said  I^dy  the  Queen, 
either  under  the  Sign  Manual  of  our  said  Lady  the  QueenJ  or  signified 
by  Order  in  Council,  or  by  Proclamation  of  our  said  Lady  the  Queen, 
or  in  any  other  manner  whatever,  fo/  the  purpose  of  enlisting  or  enter- 
ing, or  engaging  to  enlist,  as  soldiers  in  the  military  service  <^  or  for  or 
in  aid  of  the  said  foreign  people  as  aforesaid,  against  the  form  <^  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  our  said 
Lady  the  Queen,  hec  Crown  and  dignity. 

FoTty-fourth  c«wn/.— And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  A..S.  afterwards,  to  wit,  on  the 
said  last-mentioned  day,  and  in  the  year  aforesaid,  within  the  United 
Bangdom  of  Great  Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court, 
unlawfully  ddd  attempt  and  endeavour  to  procure  divers  persons,  whose 
names  are  to  the  jurors  aforesaid  unknown,  to  enter  as  soldiers  in  the 
military  service  of  and  for  and  in  aid  of  certain  other  persons  whose  names 
are  also  to  the  jurors  aforesaid  unknown,  who  then  were  assuming  to 
ezercise  the  powers  of  government  over  certain  foreign  people,  to  wit, 
the  Poles,  then  inhabiting  a  certain  foreign  country,  to  wit,  the  King- 
dom of  Poland,  the  said  persons  in  this  count  first  mentioned,  whose 
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•names  are  to  the  jarora  aforesaid  unknown,  then  being  natural  bom     /^TJ^ 
subjects  of  our  said  Lady  the  Queen,  and  not  baring  obtained  the  leave     ^*»<»^<"'«^ 
or  licence  of  our  said  Ladj  the  Queen  either  under  the  Sign  Manual  indictment, 
of  our  said  Lady  the  Queen,  or  signified  by  Order  in  Oouncil,  or  by  Pro*  under  ForJgn 
clamation  of  our  said  Lady  the  Queen,  or  in  any  other  manner  whatever,  Enlistment  Act, 
for  the  purpose  of  enlisting  or  entering,  or  engi^ng  to  enlist,  as  soldiers  ggj^^^^jje 
in  the  military  service  of  or  for  or  in  aid  of  the  said  odier  persons  (^^  ^^i 
whose  names  are  also  to  the  jurors  aforesaid  unknown,  who  then  were  attempting  to 
assuming  to  exercise  the  powers  of  government  over  the  said  foreign  ^^^  '^  the 
people  as  aforesaid,  against  the  form  of  the  statute  in  such  case,  made  '^^  ^^^ 
and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  her otherBHtHh 
Crown  and  dignity.  enbieets, 

Forty-fiflh  cofml*-— And  the  jurors  aforesaid,  upon  their  oath  afore-  withont  haTiog 
said,  do  further  present,  that  the  said  A.  8.  afterwards,  to  wit,  on  the  ^^  ^ww» 
said  last-mentioned  day,  and  in  the  year  aforesaid,  within  the  United  ^f  ^^  Queen. 
Kingdom  of  Great  Britain  and  Ireland,  to  wit,  in  the  parish  aforesaid, 
in  ^e  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court, 
unlawfully  did  attempt  and  endeavour  to  procure  divers  persons,  whose 
names  are  to  the  jurors  aforesaid  unknown,  to  enter  as  soldiers  in  the 
military  service  of  and  for  and  in  aid  of  certain  other  persons,  whose 
names  are  also  to  the  jurors  aforesaid  unknown,  who  then  were  assum^^ 
ing  to  exercise  the  powers  of  government  in  and  over  a  certaiil  foreign 
country,  to  wit,  the  Kingdom  of  Poland,  the  said  persons  in  this  count 
first  mentioned,  whose  names  are  to  the  jurors  aforesaid  unknown,  then 
being  natural  bom  suljects  of  our  said  Lady  the  Queen,  and  not  having 
obtained  the  leave  or  licence  of  our  said  Lady  the  Queen  either  under 
the  Sign  Manual  of  our  said  Lady  the  Queen,  or  signified  by  Order  in 
Counol,  or  by  Proclamation  of  our  said  Lady  the  Queen,  or  in  any 
other  manner  whatever,  for  the  purpose  of  enlisting  or  entering  or 
engaging  to  enlist  as  soldiers  in  tiie  military  servioe  of  or  for  or  in  aid 
of  the  said  other  persons,  whose  names  are  also  to  the  jurors  aforesaid 
unknown,  who  then  were  assuming  to  exercise  the  powers  of  govern** 
ment  in  and  over  the  said  foreign  country  as  aforesaid,  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  said  Lady  the  Queen,  her  Crown  and  dignity. 

Forty'tixth  cottnt— -And  the  jurors  aforesaid,  upon  their  oath  afore<* 
said,  do  further  present,  that  the  said  A.~S.  aiterwards,  to  wit,  on  the 
said  last  mentioned  day,  and  in  the  year  aforesaid,  within  the  United 
Kingdom  of  Great  Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court, 
unlawfully  did  attempt  and  endeavour  to  procure  divers  persons^  whose 
names  are  to  the  jurors  aforesaid  unknown,  to  serve  and  be  employed  in 
certain  warlike  and  military  operations  as  soldiers  in  the  service  of  and 
for  and  in  aid  of  certain  foreign  people,  to  wit)  the  Poles,  then  inhabit*' 
ing  a  certain  foreign  country,  to  wit,  the  Kingdom  of  Poland,  the  said 
persons  in  this  count  mentioned,  whose  names  are  to  the  jurors  aforesaid 
unknown,  they  being  natural  bom  subjects  of  our  said  Lady  the  Queen, 
and  not  having  obtained  the  leave  or  licence  of  our  said  Lady  the  Queen 
either  under  the  Sign  Manual  of  our  said  Lady  the  Queen,  or  signified 
by  Order  in  Council  or  by  Proclamation  of  our  said  Lady  the  Queen, 
or  in  any  other  manner  whatever,  for  the  purpose  of  serving  or  being 
employed  in  any  warlike  or  military  operations  as  soldiers  in  the  service 
of  or  for  or  in  aid  of  the  said  foreign  people  as  aforesaid,  against  the 


]xXVi  APPEHDIX. 

inS^mL    ^^^™  ^^  ^^^  Statute  in  such  case  made  and  provided,  and  against  the 
***?_        peace  of  oar  said  Lady  the  Queen,  her  Crown  and  dignity. 
lodictmeDt,  Forty-sevenih  eoutU. — And  the  jUrors  aforesaid^  upon  their  oath  afore 

under  Foreign  said,  do  further  present^  that  the  said  A.  S.  afterwards,  to  wit,  on  the 
EnliBtmentAot,  ^\^  last-mentioned  day,  and  in  the  year  aforesaid,  within  the  United 
rabjM?  oAhe  ^^"g^^^  o^  GrvesX  Britain  and  Ireland,  to  wit,  at  the  parish  aforesaid, 
Qneen  with  in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court, 
attempting  to  unlawfully  did  attempt  and  endeavour  to  procure  divers  persons,  whose 
enlist  in  the  names  are  to  the  jurors  aforesaid  unknown,  to  serve  and  he  employed  in 
fMm  power  <^^i^in  warlike  and  military  operations  as  soldiers  in  the  service  of  and 
other  BritiBh  ^OT  and  in  aid  of  certain  other  persons,  whose  names  are  also  to  the 
snbjects*  jurors  aforesaid  unknown,  who  then  were  assuming  to  exercise  the 

^^h  J?^*^  powers  of  government  over  certahi  foreign  people,  to  wit,  the  Poles, 
iMrJe^or  li^ooe  ^^^  inhabiting  a  certain  foreign  country,  to  wit,  the  Kingdom  of 
of  the  Queen.  Poknd,  the  said  persons  in  this  count  first  mentioned,  whose  names  are 
to  the  jurors  aforesaid  unknown,  then  being  natural  bom  subjects  of  our 
said  Lady  the  Queen,  and  not  having  obtained  the  leave  or  licence  of 
our  said  Lady  the  Queen  either  under  the  Sign  Manual  of  our  said  Lady 
the  Queen,  or  signified  by  Order  in  Coundl,  or  by  Proclamation  of  our 
said  Lady  the  Queen,  or  in  any  other  manner  whatever,  for  the  purpose 
of  serving  or  being  employed  in  any  warlike  or  military  operations  as  sol- 
diers in  the  service  of  or  for  or  in  aid  of  the  said  other  persons,  whose 
names  are  also  to  the  jurors  aforesaid  unknown,  who  then  were  assuming 
to  exercise  the  powers  of  government  over  said  foreign  people  as  afore- 
said, against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  Crown  and  dignity. 

Forty*eighth  cottnt— And  the  jurors  aforesaid,  upon  their  oa&  afore- 
said, do  further  present  that  the  said  A.  S.  afterwards,  to  wit,  on  the 
said  last-mentioned  day,  and  in  the  year  aforesaid,  within  the  United 
Kingdom  of  Great  Britain  and  Lreland,  to  wit,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court, 
unlawfully  did  attempt  and  endeavour  to  procure  divers  persons,  whose 
names  are  to  the  jurors  aforesaid  unknown,  to  serve  and  be  employed  in 
certain  warlike  and  military  operations  as  soldiers  in  the  service  of  and 
for  and  in  aid  of  certain  other  persons,  whose  names  are  also  to  the 
jurors  aforesaid  unknown,  who  then  were  assuming  to  exercise  the 
powers  of  government  in  and  over  a  certain  foreigp  country,  to  wit,  the 
Kingdom  of  Poland,  the  said  persons  in  this  count  first  mentioned, 
whose  names  are  to  the  jurors  aforesaid  unknown,  then  being  natural 
bom  subjects  of  our  said  Lady  the  Queen,  and  not  having  obtained 
the  leave  or  licence  of  our  said  Lady  the  Qneen  either  under  the  Sign 
Manual  of  our  said  Lady  the  Queen,  or  signified  by  Order  in  Council, 
or  by  Proclamation  of  our  said  Lady  the  Queen,  or  in  any  other  manner 
whatever,  for  the  purpose  of  serving  or  being  employed  in  any  warlike 
or  militaiy  operations  as  soldiers  in  the  service  of  or  for  or  in  aid  of  the 
several  other  persons,  whose  names  are  also  to  the  jurors  aforesaid 
unknown,  who  then  were  assuming  to  exercise  the  powers  of  govern- 
ment in  and  over  the  said  foreign  country  as  aforesaid,  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peaee  of 
our  said  Lady  the  Qneen,  her  Crown  and  dignity. 


INDEX. 


ABDUCTION. 

Tb€  prisoner,  nnknown  to  the  prosecatrix,  pat 
cantharidefl  into  her  tea  with  the  intent,  as 
found  by  the  jary,  to  excite  her  sexual 
passion  and  desire,  in  order  that  he  might 
have  connection  with  her.  She  drank  the 
tea,  and  suffered  much  pain  and  was  very  ill 
in  consequence: 

Held,  that  the  prisoner  might  properly  be 
con^cted  of  a  misdemeanor  under  the 
2S  Vict.  c.  8,  s.  2,  which  enacts  that  ^*  who- 
soever shidl  unlawfully  and  maliciously 
administer  to,  or  cause  to  be  administered 
to,  or  taken  by  any  other  person,  any  poison 
or  other  destmctiTe  or  noxious  thing,  with 
intent  to  injure,  aggrieve,  or  annoy  such 
person,  shall  be  guuty  of  a  misdemeanor.** 
Reg.  ▼.  Hairy  fVaidnM,  20. 

24  k  25  7ict.  c.  100,  s.  53— Taking  out  of  the 
possession  ofparentor  guardian-stepfather. 
R^.  ▼.  P.  Burrdl  and  H.  R.  BurreU,  368. 

ABORTION. 

The  deceased  woman  became  pregnant  by  the 
prisoner,  and  died  from  the  effects  of  cor- 
rosive sublimate  taken  by  her  for  the  purpose 
of  producing  abortion.  The  prisoner  know- 
ingly procured  it  for  the  deceased,  at  her 
instigation  and  under  the  influence  of  threats 
of  sdf-destruction  if  the  means  of  producing 
abortion  were  not  supplied  to  her.  The 
jury  negatived  the  fact  of  the  prisoner  having 
administered  it,  or  caused  it  to  be  taken  by 
her: 

Held,  that  the  prisoner  was  not  guilU  of 
murder  as  an  accessory  before  the  not. 
Eeg,  V.  Franeii  Fretwett,  162. 

Under  the  24  and  25  Vict.  o.  100,  s.  59,  the 
thing  supplied  with  intent  to  procure  the 
miscarriage  of  a  woman  with  child  must  be 
noxious  in  its  nature. 

Therefore,  where  the  thing  supplied  and 
taken  was  of  a  harmless  character,  but  owing 
TOL.  IX. 


to  the  imagination  of  the  woman  being  power- 
•folly  acted  upon  a  miscarriage  ensued,  it  was 
held  a  conviction  (!onld  not  be  sustained. 
Riff.  V.  Itaaes^  228. 
A  person  suppl3nng  a  noxious  drug  to  a  woman 
with  the  intent  that  the  woman  should  take 
it  for  the  purpose  of  produoinf^  a  miscarriage, 
isj^uilty  or  anusdemeanor  withm  the  24  and  25 
Vwt.  c.  100,  s.  69,  although  the  woman 
herself  did  not  intend  to  t&e  it.  Reg^.  v. 
Itrad  HiikuM,  386. 

ACGESSOKT. 
An   accessory   after   the   fact  to    a   felony 

cannot  be  convicted  upon   an  indictment 

charging  the  commission  of  the  felony  only ; 

he  should  be  indicted  as  an  accessory  after 

the  fact.     Reg.  v.  Fallon^  242. 
In  attempting  to  procure  abortion,  162. 

ACGOMPUCES. 
Corroboration  of,  82. 

ADMINISTRATION  OF  DKUGS. 
Evidence  of  intent,  20. 
Supplying  drugs  for  the  purpose,  228,  386. 
Statute  relating  to,  App.  i. 

ADMIRALTY  COURT. 
Act  for  improving  practice  of^  App,  vii. 

AIDER  AND  ABETTOR. 

A  servant  at  a  house  of  public  resort  who,  in 
the  absence  of  his  master,  but  carrying  out 
his  orders,  harbours  prostitutes  in  the  house, 
may  be  convicted  under  the  11  &  12  Yrct. 
c.  43,  s.  6,  of  aiding  and  abetting  in  the 
commission  of  the  offence  of  suffering  prosti- 
tutes to  meet  together  and  remain  therein 
contrary  to  the  2  &  3  Vict.  c.  47,  8.  44. 
Wilion  (app.)  v.  Stewart  (nsp.),  354. 

liability  of  servant  on  a  charge  of  harbouring 
prostitutes,  854. 
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Arrest  by  police-constable — Warrant— Assault, 
127. 

ASSAULT. 

Where  an  information  charged  a  prisoner  with 
having  onlawfally  assanlted  and  abased  a 
woman,  and  after  a  discussion  between  the 
attorney  for  the  prosecutrix,  the  attorney  for 
the  prisoner,  and  the  justices,  it  was  agreed 
not  to  proceed  with  a  charge  of  rape  under 
that  information,  but  to  proceed  under  the 
Aggravated  Assaults  Act,  and  the  only  evi- 
dence of  the  assault  was  that  given  by  the 
prosecutrix  herself,  who  swore  that  the 
prisoner  violated  her  person  against  her  will, 
and  the  magistrates  thereupon  convicted  the 
prisoner  of  an  aggravated  assault  under  the 
16  &  17  Vict.  c.  30,  and  sentenced  him  to 
sii  numths'  imprisonment : 

Held,  (per  Polkxsk,  G.B.  and  Wilde,  B..) 
that  an  assault  with  intent  to  eommit  any 
other  offence  is  itself  an  offence  distinct  from 
a  common  assault.  That  by  9  Geo.  4,  c.  31, 
and  16  k  17  Vict.  c.  30,  magistrates  have 
jurisdiction  over  common  assaults  only. 
That  where  the  jarisdictioii  depends  on 
certain  facts  being  proved  or  not  nroved,  the 
decision  of  the  ma^strates  aa  to  ue  proof  of 
those  facts  is  concmsive,  but  that  the  court 
will  consider  the  facts  so  as  to  determine 
what  was  the  nature  of  the  cbarae  before  the 
magistrates;  and  that  on  the  facts  of  tbis 
case  the  magistrates  had  eiceeded  their 
jurisdiotioB  by  convicting  on  a  chaxga  of 
assault  other  than  a  common  assault : 

Held,  contra  (per  Bramwell  and  Channel!, 
B.B.),  that  in  point  of  form,  a  charge  of 
assault  only  was  brought  before  the  magis- 
trates, and  that  it  was  not  competent  for  the 
court  to  review  the  evidence  on  which  the 
decinon  of  the  magistrates  was  founded. 
Be  WiUiam  Tkomjwm,  70. 

A  certificate  of  justices  of  the  dismissal  of  an 
information  for  a  common  assault  may  be 
pleaded  in  bar  to  an  indictment  founded 
upon  the  same  assault,  though  the  assault  in 
such  indictment  b  alleged  as  having  caused 
grievous  bodUy  harm. 

An  information  was  laid  against  the  de- 
fendants before  justices  for  a  common  assault. 
Upon  the  hearing  it  was  dismissed,  and  the 
justices  granted  their  certificate  of  such  dis- 
missal pursuant  to  sect.  27  of  the  9  Geo.  4, 
c.  81.  The  prosecutor  then  prdf erred  an 
indictment  against  the  defendants  upon  the 
same  fiw^ts,  and  inserted  therein  three  counts : 
the  first  for  an  assault,  doing  grievous  bodily 
barm  ;  second,  for  an  assauC,  causing  actual 
bodily  harm  ;  and,  third,  for  a  common  as- 
sault. To  this  indictment  the  defendants 
pleaded  the  former  informaUon  for  the  as- 


sault, its  dismissal  and  the  certificate  of  jus- 
tices; to  which  pleas  the  prosecutor  de- 
murred : 

Held,  that  the  certificate  granted  by  the 
justices  was  a  bar  to  (he  indictment.  Reg,  v. 
i2.  J.  Elrington  and  H.  H,  ElrimfioUy  86. 
A  warrant  was  issued  by  a  justice  ofthe  county 
of  G.,  directed  to  the  constable  ofthe  town- 
ship of  N.,  and  generally  to  all  Her  Ma- 
jestv's  ofiioers  of  the  peace  in  and  for  the 
saia  county,  commanding  them,  or  some  of 
them,  forthwith  to  apprehend  W.  G.  and 
convey  him  before  two  justices  of  C,  to 
answer  for  not  obeying  a  bastardy  order  for 
payment  of  money.  The  warrant  was  de- 
uvered  to  the  superintendent  of  police,  and 
had  subsequently  been  in  the  possession  of 
D.,  one  of^the  police  constables.  Afterwards 
D.  and  S.,  police  constables,  while  on  duty 
in  uniform,  arrested  W.  G.  under  the  war- 
rant, but  they  had  it  not  in  their  poseession 
at  the  time  of  the  arrest,  it  being  at  the 
station-house.  W.  G.  was  rescued  by  several 
persons,  who  assaulted  the  constables,  where- 
upon information  for  the  rescue  and  assault 
were  laid  against  the  parties  bj  the  con- 
stables, and  at  the  hearing  before  justices, 
the  complaint  as  to  the  rescue  was  with- 
drawn, and  that  for  the  assault  proceeded 
with,  and  the  parties  were  convicted : 

Held,  that  the  conviction  was  bad,  as  the 
arrest  by  the  constables  was  illegal,  they  not 
having  the  warrant  in  their  possession  at  the 
time: 

Held  also,  that  the  withdrawal  ofthe  in- 
formation as  to  the  rescue  was  no  bar  to 
proceeding  with  the  complaint  as  to  the 
assault.  Oaliiard  (app.)  v.  Laxton  (resp.), 
127. 
Aqt  for  further  punishment  of,  App.  v. 

ATTEMPT 

To  commit  a  felony  by  breaking  and  entering 
a  shop,  98. 

To  commit  larceny — Proximate  act— Owner- 
ship, 100. 

To  procure  abortion,  152. 

ATTORNEY 
For  prisoner  in  faVgery— Privilege,  281. 

AUTREFOIS  ACQUIT. 
Prisoner,  a  servant,  was  committed  to  take  his 
trial  at  the  April  Sessions  on  a  charge  of 
stealing  copper  from  bis  masters.  He  was 
tried  and  acquitted.  Two  days  before  his 
trial  the  prosecutors  laid  an  information  and 
obuined  a  warrant.,  under  whidi  the  prisoner 
was  apprehended,  immediately  after  the  ac- 
quittal, for  stealing  other  thinjgs  (five  shovels 
and  a  riddle)  from  them  previous  to  his  ap- 
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prehension  on  the  first  diarge.    He  was 
committed  for  trial  on  the  second  charge. 

On  the  second  trial,  the  prisoner  pleaded 
ttutrefcis  acqtdtt  and  his  advocate  contended 
that  the  prisoner  was  entitled  to  succeed  on 
that  plea,  on  the  ground  that  both  charges 
might  have  been  included  in  the  indictment 
on  the  first  trial.  The  jury  gave  their  verdict 
that  the  prisoner  was  not  acquitted  of  the 
second  charee  on  the  first  trial. 

The  riddle  was  not  proved  to  have  been 
in  the  prosecutors'  possession  for  eighteen 
months  oefore  the  trial,  and  the  shovels  for 
ei^t  months,  and  the  evidence  was,  that  the 
prisoner  was  first  seen  about  January  with 
the  things  in  his  possession,  the  second  trial 
being  in  June.  The  jury  convicted  the 
prisoner: 

Held,  that  the  conviction  was  right,  and 
that  there  was  no  ground  for  the  verdict 
being  entered  for  the  prisoner  on  the  plea  of 
autrefois  acquit ;  or  for  an  acquittal  on  the 
ground  that  no  recent  possession  was  traced  to 
3ie  prisoner.    Reg,  v.  Matthew  Knight,  437. 

Plea  of,  44. 

Evidence  of,  487. 


BiULEE. 

Larceny  by  member  of  a  friendly  society,  13. 
Larceny  by — Married  woman  ^Evidence,  29. 
Purchase  by  agent  of  goods  for  the  prosecutor 

— Appropriation,  419. 
Larceny  by — Possession,  605. 

BANKRUPTCY. 
The  12  &  13  Vict.  c.  106,  s.  251,  enacted 
among  other  things,  that  a  bankrupt  not 
duly  surrendering  himself  to  the  court  should 
be  deemed  guilty  of  felony,  and  be  liable  to 
transportation  or  imprisonment. 

The  24  &  25  Vict.  c.  194,  s.  230,  repealed 
the  above  enactment,  ^*  but  such  repeal  shall 
not  afiect  any  proceeding  pending  or  anv 
penalty  incurred,  or  that  may  be  incurred, 
m  respect  of  any  transaction,  act,  matter,  or 
thing,  done  or  existing  prior  to  or  at  the 
commencement  of  thb  Act,  under  or  by 
virtue  of  any  of  the  Acta  or  part  of  Acts 
repealed.** 

The  offence  of  not  stirrendering  to  the 
Bankruptcy  Court  pursuant  to  the  12  &  13 
Vict,  c  106,  was  complete  on  the  26tfa  Sep- 
tember, 1861.  The  bankrupt  commissioner 
issued  his  warrant  for  the  apprehension  of 
the  prisoner,  and  the  information  on  which  it 
was  founded  was  given,  and  also  the  ma^s- 
trate's  warrant  for  the  prisoner's  apprehension 
was  issued  before  the  repeal  of  the  12  &  18 
Vict  c,  106.    The  indictment  firamed  on 


that  statute  was  not  found  until  after  its 
repeal : 

Held,  that  the  warrants  and  information 
made  this  a  proceeding  pending  within  the 
saving  part  or  the  repeal  clause,  sect.  230  of 
the  24  &  25  Vict.  c.  134.  Reg,  v.  John 
Coras  Smith,  110. 

An  indictment  for  '^  obtaining  goods,  &c..  on 
credit  within  three  months  next  precedhig 
the  date  of  the  fiat  and  the  filing  or  the  peti- 
tion for  adjudication  of  bankruptcy,  under 
the  false  colour  and  pretence  of  carrying  on 
business  and  dealing  in  the  ordinary  course 
of  trade,**  cannot  be  sustained  upon  evidence 
that  the  petition  filed  was  one  for  private 
arrangement,  under  sect.  211  of  12  &  18 
Vict.  c.  106,  although  the  defendant  be 
afterwards  adjudicated  a  bankrupt  and  the 
proceedings  adjourned  into  open  conrt.  The 
misdemeanor  contemplated  oy  sect.  253  of 
12  &  13  Vict.  c.  106,  arises  upon  the  filing 
of  a  petition  under  the  89th  section  of  the 
Act.     Reg.  V.  PoweH,  134. 

An  indictment  against  a  bankrupt  for  em- 
bezzlement, &c.,  under  the  12  &  13  Vict, 
c.  106,  which  alleges  that  he  committed  an 
act  of  bankruptcy  *'  by  being  unable  to  meet 
his  engagements  with  his  creditors,  and  by 
filing  his  petition  in  the  court,  &c.,**  but 
omits  to  state  that  such  petition  was  founded 
upon  a  declaration  of  insolvency,  is  bad. 
Keg.  V.  Massey,  234. 

Indictment  contained  many  counts  charging 
various  misdemeanors,  amongst  them  counts 
for  conspiracy.  There  being  evidence  to  go 
to  the  jury  upon  the  conspiracy  only. 

Prosecution  made  to  elect  upon  which 
count  the  case  shall  be  left  to  the  jury. 
Reg,  V.  Braun  and  Kortoshe,  284. 

Section  233  of  the  ^*  Bankruptcy  Act,  1849,** 
applies  to  civil  matters  only,  and  in  criminal 
prosecutions  against  a  bankrupt  formal  proof 
of  the  trading  and  other  requisites  must  be 
given.  Where  a  person  obtained  goods  on 
approval  and  pawned  them,  and  afterwards 
obtained  credit  for  them : 

Held,  that  the  '*  Bankruptcy  Act,  1861,*' 
s.  221,  did  not  apply.  Reg,  v.  Marks  Lyons^ 
299. 

A  registrar  of  the  Court  of  Bankruptcy,  as 
deputy  for  a  commissioner,  adjourned  a 
meeting  for  last  examination  or  bankrupt, 
and  the  notice  of  adjournment  recited  that 
the  meeting  was  **  before  Mr.  Commissioner 
Fonblanque.**  Notice  of  such  adjournment 
was  endorsed  on  the  order  of  protection, 
and  the  p^>er  was  given  back  to  the  bank- 
rupt : 

Held,  the  notioe  of  adjournment  was  not 
properly  entitled,   the  registrar  being  the 
only  person  presiding,    and   that  a  mere 
12 
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memorgodnm  endoned  on  the  order  of  pro- 
tection was  not  snch  a  notice  ae  is  required 
to  be  served  upon  the  bankrupt  under  aect. 
221  of  24  &  25  Yict.  c.  134,  informing  him 
of  the  day  allowed  him  for  finishing  hia 
examination,  the  non-compliance  with  which 
^notice  being  duly  given)  ii  made  a  mia- 
aemeanor  by  the  section  last-mentioned. 
Reg.  V.  Buckwell^  333. 
An  indictment  against  a  bankrupt  under 
24  &  25  Vict.  c.  134,  s.  221,  for  not  upon 
his  examination  discovering  all  his  property, 
alleeed,  that  on,  &c.,  N.  was  adjudged 
bankrupt  b^  the  Court  of  Bankruptcy  for 
the  L.  district,  the  court  duly  authorised  to 
adjudicate,  and  that  the  said  N.  upon  his 
examination  in  the  said  court,  to  wit,  on, 
&u.,  with  intent  to  defraud  and  defeat  the 
rights  of  the  creditors,  did  not  fully  discover 
to  the  best  of  his  knowledge  and  belief  all 
his  property,  to  wit,  all  bis  personal  property 
in  money  and  in  ffoods,  and  did  not,  as  to 
part  of  his  the  said  N.*s  property  not  being 
sold  in  the  way  of  trade  or  laid  out  in  ordi- 
nary family  expenses,  fully  discover  to  the 
best  of  his  knowledge  and  belief  how,  and 
to  whom,  and  for  what  consideration,  and 
when,  be  had  disposed  of  them,  to  wit, 
10002.  sterling,  1000  sacks  of  corn,  10  horses, 
&c.,  &c. : 

Held,  a  good  indictment,  on  error  after 
conviction  and  judgment : 

Held,  also,  that  the  objection  of  duplicity 
to  a  count  of  an  indictment  is  not  open  on  a 
writ  of  error : 

Held,  also,  that  where  the  offence  is 
charged  in  the  words  of  the  statute  creating 
it,  the  want  of  averments  specifying  the 
property,  or  time,  number  and  value,  is 
cured  afker  verdict  by  the  7  Greo.  4,  c.  64, 
8.  21. 

The  above  indictment  did  not  aver  what 
the  property  was  which  the  bankrupt  did 
not  di;»close,  or  allege  that  he  had  property, 
although  it  charged  him  with  not  disclosing 
how  he  had  disposed  thereof  j 

Held,  that  tne  indictment  was  sufficiently 
certain  i^r  verdict.     Nash  v.  The  Queen^ 
424. 
Act  to  regulate,  App.  xiii. 

BI6AMT. 
Absence  of  husband  for  seven  years — Direc- 
tion to  jury.    Reg,  v.  Turner,  145. 

BRIBERY. 
Information — ^Pleading,  40. 
Abortive  trial— Discharge  of  jury  without  ver- 
dict, 44. 

BROTHEL. 
The  25  Geo.  2,  c.  36,  s.  5,  dir^ts  the  parish 


constable,  on  recetving  due  notioe  from  two 
inhabitants,  of  anjr  person  keeping  a  bawdy- 
house  or  other  disorderly  house,  and  upon 
their  making  oath  before  a  justice  as  to  ^e 
truth  of  the  notice,  and  undertaking  to  g^ve 
material  evidence  against  such  person,  to 
enter  into  a  recognizance  to  prosecnse  with 
effect  such  person  at  the  next  general  or 
quarter  session  of  the  peace,  or  at  the  next 
assizes  to  be  holden  for  the  county : 
Held,  that  a  borough   sessions    in    the 

.  county  had  jurisdiction  under  this  enact- 
ment.    Reg.  V.  Ann  CharUt,  18. 

The  owner  of  a  house  proved  to  be  a  common 
bawdy-house,  let  it  out  to  weekly  tenants, 
but  did  not  appear  to  have  got  any  addi- 
tional rent  by  reason  of  the  purposes  to 
which  the  house  was  applied.  He  was 
frequently  remonstrated  with  as  to  the 
manner  in  which  the  house  was  conducted, 
and  called  upon  to  abate  the  nuisance,  and 
was  told  that  unless  he  did  so,  an  indictment 
would  be  preferred  against  him.  He,  how- 
ever, took  no  steps,  and  allowed  matters  to 
go  on  as  before : 

Held,  that  he  was  not  guilty  of  keeping  a 
common  bawdy-house  or  of  oeing  an  aoces- 
sorv  thereto.    Re^.  v.  Barrett^  255. 

The  landlord  was  indicted  for  keeping  and 
maintaining,  in  the  first  count,  a  oommon 
bawdy-house,  and,  in  the  second,  a  dis- 
orderly house.  It  was  proved  that  the  house 
was  let  out  in  apartments  to  young  women 
by  distinct  takings  as  weekly  tenants,  but 
the  landlord  did  not  occupy  any  part,  nor 

'  keep  the  key,  nor  reserve  to  himself  any 
right  of  entry.  The  tenants  occupied  the 
house  as  a  brothel  and  so  as  to  cause  it  to 
be  a  scandal  to  the  neighbourhood.  The 
only  profit  Uie  landlord  derived  was  an  in- 
creased rent.  Complaints  were  made  to  the 
landlord,  and  he  well  knew  the  uses  to 
whidi  the  apartments  were  applied  by  his 
tenants,  but  he  took  no  stops  to  remove  the 
lodgers: 

Held,  upon  these  facts,  that  the  hindlord 
did  not  *'  keep  or  maintain  '*  a  bawdy-house 
or  a  disorderly  house.  Reg,  v.  SamMel 
Siannard^  405. 

BURGLARY. 
On  an  indictment  under  the  24  &  25  Vict, 
c.  97,  s.  57,  for  feloniously  breaking  and 
entering  a  shop  with  intent  to  commit  a 
felony : 

Held,  that  a  prisoner  might  be  found 
guilty  of  misdemeanor  in  attempting  to 
commit  that  felony.    R^.  v.  Botii,  98. 
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COINING. 

A  galTanic  battery  is  a  machine  witHn  sect. 
21  of  24  &  25  Vict.  c.  99.     Re  Gover,  282. 

COLONIES. 

Though  in  strictness  the  Crown  has  anthority 
by  virtue  of  the  prerogative  to  review  .the 
decisions  of  all  colonial  courts,  whether  the 
proceedings  be  of  a  civil  or  criminal  cha- 
racter, unless  the  Crown  has  parted  with 
such  authority,  yet  the  inconvenience  of 
entertaining  an  appeal  in  criminal  cases  is  so 
great  that  it  will  not  be  aUowed  except  in 
very  peculiar  drcnmstances.  Thus,  where  a 
colonial  police  court,  from  which  no  appeal 
lay  to  the  civil  court,  had  decided  a  crimmal 
matter,  which  in  substance  was  of  a  civil 
nature,  and  affected  tiie  rights  of  property 
ffenerally  in  a  colony,  and  could  not  easily 
be  put  in  the  form  of  a  civil  action,  leave  to 
appeal  wa^  allowed.  Falkland  Islands  Com- 
pany V.  The  Queen,  351. 

Appesi  in  criminal  cases,  351. 

CONCEALMENT  OF  BIRTH. 

A  fcitos  not  bigger  than  a  man*s  finger,  but 
having  the  shape  of  a  child,  is  ^^  a  child/' 
within  the  statute. 

The  depositions  of  the  prisoner  at  a 
coroner's  inquest,  after  a  caution  from  the 
coroner,  may  be  read.    Reg.  v.  Cohnery  506. 

The  endeavour  to  conceal  the  birth  of  a  child 
by  a  secret  disposition  of  the  dead  body 
within  the  meaning  of  the  statute  24  &  25 
Vict.  c.  100,  8.  60,  must  be  by  putting  it 
into  some  place  where  it  is  not  likely^  to  be 
found.  Placing  it  in  an  open  box  in  the 
prisoner's  bedroom,  and  afterwards,  on  in- 
quiry by  the  medical  man,  informinir  him 
that  the  child  was  in  the  box  where  it  was 
found,  is  not  a  secret  disposition  within  the 
statute.    Reg.  v.  Sleepy  559. 

CONSPIRACY. 
In  indictments  for  offences  within  the  pro- 
yiiiions  of  the  Vexatious  Indictments  Act, 
it  is  not  necessary  that  it  should  appear 
upon  the  record  that  the  conditions  imposed 
by  that  Act,  or  any  of  them,  have  been 
complied  with. 

A.,  B.,  and  C,  charsed  with  a  conspiracy 
to  defraud  members  of  a  friendl;^  society, 
were  bound  over  before  a  magistrate  to 
appear  at  the  next  session  of  the  Central 
Criminal  Court  to  plead  to  such  indictment 
as  might  be  preferred  against  them  in  respect 
of  the  said  charge.  At  the  Uuxt  session  of 
the  Central  Crimmul  Court,  a  true  bill  was 
found  against  them  upon  the  said  charge,  but 
was  postponed  until  the  following  session, 
and  the  recognizances  were  respited,  but  not 
formally  enlarged.    At  the  following  sessions 


a  second  indictment  was  found,  charging 
A.,  B.,  C,  and  D.,  a  fourth  person  not 
charged  before  the  magistrate,  with  the  same 
conspiracy : 

Held,  that  as  A.,  B.,  and  C.  had  been 
once  bound  over  by  a  magistrate,  and  the 
subject-matter  of  both  indictments  was  the 
same  as  that  mentioned  in  the  recognizance, 
the  defendants  might  be  tried  and  convicted 
thereon.  Knowuhiy  Dron  and  Oxford  v. 
The  Queen,  483. 

An  indictment  dbarged  several  persons,  in  the 
first  count  with  obtaining  money  from  B. 
by  false  pretences  and  in  the  second  with  a 
conspiracy,  by  false  pretences,  the  said  B. 
of  his  moneys  to  defraud.  They  were  found 
guilty  upon  the  second  count  only.  The 
record  set  out  the  finding  and  judgment  on 
the  second  count,  but  omitted  to  notice 
any  finding  or  judgment  on  the  first  count : 
Held  (on  error),  that  the  verdict  and  jadf{- 
ment  on  the  second  count  were  good,  ror 
that  each  count  for  the  purpose  or  the  ver- 
dict was  a  distinct  indictment.  A  good 
verdict  and  judgment  on  one  count  is  not 
affected  by  any  defect  in  the  verdict  or  judg- 
ment on  another  count. 

An  indictment  for  conspiracv  in  the  gene- 
ral form  to  obtain  money  by  nilse  pretences 
is  within  the  jurisdiction  of  the  Quarter 
Sessions.  Laiham  and  others  v.  The  Queen^ 
516. 

CONVICTION. 

Evidence  of  previous  arraignment  for,  27. 

CORONER. 
After  a  coroner's  juror  had  viewed  the  body 
and  heard  part  of  the  evidence,  another 
person  was  sworn,  viewed  the  body,  and 
took  part  in  the  proceedings  on  hearing  that 
portion  of  the  evidence  which  had  been 
previously  taken  read  over  to  him  : 

Held,  that  this  was  a  sufficient  ground  for 
bringing  up  the  inquisition.  12i^.  v.  The 
Coroner  of  Yorkshire^  373. 

COUNTY  COURTS. 
Perjury  in — ^Assignment  of,   on  evidence  on 

judgment-summons.  258. 
Emb^zlement  by  bailiff  of,  600. 

COUNSEL. 
Opening  statement  of  on  a  joint  charge  against 
two  prisoners,  332. 

CROWN,  THE. 
Entering  nolle  prosequi  by,  120. 

CUTTING  AND  STABBING. 
Upon  an  indictment  charging  the  defendants 
in  the  first  count  with  i&ictmg  grievous 
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bodily  harm ;  in  the  aecond  count  with  nn- 
IswAiUy  and  malicioualy  cutting,  stabbinff, 
and  wounding :  and  in  the  third  count  wiUi 
assaulting  ana  occasioning  actual  bodily 
harm ;  the  jury  returned  a  rerdict  of  guilty 
of  a  common  aisault.  The  chairman  de- 
clined to  take  that  verdict,  on  the  ground 
that  a  common  assault  was  not  included  in 
the  indictment,  and  told  the  jury  to  recon- 
sider their  verdict.  The  jury  then  found  the 
defendants  guilty,  and  a  veraict  was  entered 
of  guilty  of  an  assault  occasioning  bodily 
harm,  whereupon  the  chairman  sentenced 
the  prisoners : 

Held,  that  the  6rst  verdict  ought  to  have 
been  taken,  and  that  the  second  ought  not, 
and  that  the  prisoners  ought  not  to  undergo 
the  sentence ;  that  there  had  been  a  mis- 
trial, and  that  a  venire  de  novo  should  issue. 
Reg,  ▼.  Joihua  Yeadon  and  James  BtrcA,  91. 

DEPOSmON. 

Illness  of  witness — ^Admissibility  of,  156. 
In  absence  of  witness  from  illness,  296. 
Admission  of,  339. 

Irreguhurity  in  the  mode  of  taking,  339. 
Practice  as  to  referring  witness  to,  409. 
Proof  of,  411. 

ELECTIONS. 
Cormpt  practices  at,  Act  relating  to,  App.  liii. 

EMBEZZLEMENT. 

The  prisoner  was  indicted  for  embezzling 
moneys  receired  by  him  by  virtue  of  his  em- 
ployment as  clerk  to  North  and  others  his 
masters.  It  is  for  the  jury  to  say  if  the 
relation  of  master  and  clerk  existed  be- 
tween the  prosecutor  and  prisoner.  Reg,  v. 
Cheter,  1. 

Previous  to  1 855  the  prisoner  was  in  the  pro- 
secntor^s  service  as  cashier  and  collector, 
and  another  person,  W.,  as  salesman.  In 
that  year  the  prisoner  and  W.  applied  each 
for  an  increase  of  salary,  and  in  the  end  the 
prosecutors  agreed  to  allow  each  of  them 
12}  per  cent,  on  the  profits,  in  addition  to 
their  salaries,  and  if  there  was  no  profit  in 
any  year,  neither  the  prisoner  nor  W.  were 
to  contribute  anything;  towards  the  loss,  but 
were  to  receive  their  salaries  only.  The 
prisoner  and  W.  from  time  to  time,  instead 
of  receiving  their  shares  of  profits  at  the 
end  of  the  year,  allowed  poitions  of  them 
to  remain  in  the  hands  of  the  prosecutors  at 
7  per  cent. : 

Held,  that  the  prisoner  was  a  servant  of 
the  prosecutors,  liable  to  be  convicted  of 
embezzlement,  within  the   meaning  of  the 


7  &  8  Geo.  4,  c.  29,  a.  47.  Reg.  v.  Donald 
M'DonaH  10. 
Upon  the  trial  of  an  indictment  charging  the 
prisoner  with  embezzling  three  distinct  snms 
of  money,  it  appeared  that  on  investigation 
of  the  hooka  of  a  friendly  society,  kept  by 
the  secretary  Tthe  prisoner),  it  was  dis- 
covered that  he  had  not  entered  in  the  books 
subscriptions  received  by  him  in  small  soma 
of  Is.,  2s.  and  3«.  at  a  time,  amounting  to 
more  than  lOOZ.  The  prisoner,  on  being 
called  up  n  for  an  explanation,  admitted 
that  he  had  received  the  money,  and  waa 
willing  to  repay  the  amount,  and  said  that 
the  law  could  not  touch  him.  The  books 
of  the  society  kept  by  the  prisoner  were 
tendered  generally  in  evidence  on  the  part  of 
the  proseculion,  whereupon  it  was  objected 
on  behalf  of  the  prisoner,  that  the  evidence 
should  have  been  confined  to  the  three  par- 
ticular entries  referring  to  the  three  charges 
in  the  indictment.  It  was  further  contended 
for  the  prisoner  that  it  was  a  breach  of  trust 
only,  and  that  the  prisoner  on  these  facts 
could  not  be  convicted  of  embezzlem«-nt. 
The  objections  were  overruled,  and  the  jury 
found  the  prisoner  guilty : 

Held,  that  upon  these  facts  the  jury  might 
properly  convict.  Reg,  v.  Wm.  Premd^  22. 
By  the  certified  rules  of  an  enrolled  benefit 
building  society,  mortgages  were  directed  to 
be  made  to  the  trustees,  and  the  redemption- 
money  to  be  paid  to  the  directors ;  and  it 
was  no  part  of  the  secretaiys  duty,  aa  pre- 
scribed by  the  rules,  to  receive  subscriptions 
or  other  moneys  fur  the  society.  The  course 
of  business,  however,  waa  that  the  manage- 
ment of  the  society  was  left  almost  entirely 
to  the  secretary,  and  he  frequently  received 
subscriptions.  The  mortgages  were  made 
to  the  trustees,  but  when  redeemed  the 
money  was  paid  to  the  Hucretary  for  the 
trustees.  The  secretary  having  embezzled 
the  redemption-money  upon  a  mortgage  so 
paid  to  him  : 

Held,  upon  an  indictment  under  the  7  &  8 
Geo.  4,  c.  27,  s.  47,  that  the  jury  were 
warranted  upon  this  evidence  in  finding  that 
the  money  was  received  by  virtue  of  his  em- 
ployment and  for  his  masters.  Reg,  v.  Jokn 
Hattie,  264. 
Two  friendly  societies  appointed  a  committee, 
of  which  the  defendant  was  a  member,  to 
conduct  an  excursion  ;  the  committee  em- 
ployed the  defendant  and  several  others  to 
sell  tickets.  It  was  his  duty  to  pay  over  the 
money  so  received  (which  was  to  belong  to 
the  two  sodeties)  to  a  person  appointed  by 
the  committee,  but  he  received  no  remooe- 
ration  for  his  services : 
Held,  that  he  was  a  joint  owner  of  the 


WDMSb 


money,  and  Dot  a  derk  or  aerraot  within 
the  24  &  2iS  Vict.  c.  96,  a.  68,  liable  to  be 
indicted  for  embezzlement.  Re^.  ▼.  G.  tf. 
Brm,  898. 
A  County  Court  bailiff  was  indieted  for  cm- 
bezzting  moneys  of  the  proaecfttor,  the  high 
bailiff.  The  moneys  embezzled  were  reoeived 
on  levies  nnder  Comity  Court  prooeiaes : 

Held,  that  the  charge  uoold  not  be  sos- 
tained,  as  the  relatio'i  of  oMster  and  serTant 
did  not  exist  between  the  bailiff  and  high 
bailiff,  nor  was  the  bailiff  bonod  to  pay  over 
the  fees  to  him.    Beg.  ▼.  Johm  Ohver^  500. 

EVIDENCE. 
I.  DvosmoHs. 

II.   MlSCKLLAHSOUS. 

I.  DeposUiont. 

A  deposition  taken  by  virtue  of  11  &  12  Vict, 
c  42,  s.  17,  may  be  read  in  evidence  against 
the  prisoner,  although  taken  before  two 
magistrates  who  acted  only  upon  that 
occasion,  and  the  prisoner  was  afterwards 
committed  for  trial  by  another  magistrate. 
FUg.  V.  de  Vidil,  4. 

Jt  is  a  question  for  the  preaiding  jnd^e  to 
determme  whether  the  proof  of  a  witness 
being  so  ill  as  not  to  be  able  to  travel, 
within  the  meaning  of  the  11  &  12  Vict, 
c.  42,  3.  17,  is  sufficient  for  the  purpose  of 
admitting  his  deposition  before  the  com- 
mitting magistrate.  Therefore,  when  the 
deposition  was  admitted  upon  evidence  that 
the  prosecutrix  was  daily  expecting  her  con- 
finement and  otherwise  poorly,  ana  therefore 
too  ill  to  travel,  this  court  declined  to 
interfere  with  the  exercise  of  the  discretion 
of  the  presiding  judge.  Reg,  v.  WUUam 
StepheMim,  156. 

In  the  absence  of  medical  evidence,  depositions 
not  allowed  to  be  read.  Reg.  v.  WeUon^ 
296. 

To  the  depositions  of  a  marksman,  the  petty 
sessions  clerk  attached  the  prisoner's  name, 
so  thst  it  appeared  to  have  been  signed  by 
the  prisoner's  mark : 

Held,  that  this  deposition  was  properly 
received  in  evidence  again«t  the  prisoner. 
Reg.  v.  Mullen,  339. 

The  deposition  of  the  witness  was  placed  in  his 
bands  by  prisoner*s  counsel,  and  he  was 
asked  if,  after  looking  at  it,  he  adhered  to  an 
answer  just  given : 

Held,  that  the  deposition  could  not  be  so 
used  unless  it  was  formallv  made  the  pri- 
soner's evidence.  Reg.  v.  nnwer  and  otherij 
409. 

Depositions  taken  before  the  coroner  of  a 
witness  too  ill  to  Attend  may  be  sent  before 
the  grand  jury.    Reg.  v*  Mooney^  411. 


II.  MiseeUaneoue. 

A  witness  may  be  asked  by  prisoner's  conoiel 
as  to  what  he  said  before  coroner,  without 
putting  in  the  depositions.  Rag.  ▼•  Mio^oMy, 
26. 

On  the  trial  of  an  iaformation  agmnat  the 
defendant  for  bribeiy  at  a  parBaoMntary 
election,  filed  by  the  Attomey-General*  in 
pursnanoe  of  a  reeolutkm  of  the  House  of 
Commons,  a  penon,  alleged  in  the  indiot* 
ment  to  have  been  bribed^  was  called  as  a 
witness ',  he  refused  to  answer  any  question, 
on  the  ^ond  that  the  answer  would  tend 
to  criminate  him.  A  pardon  under  the 
Great  Seal  was  then  handed  to  the  witness, 
but  he  still  refused  to  answeri  upon  which 
the  judge  compelled  him  to  answer^  and  on 
his  evidenee  the  d^endant  was  convicted : 

Heklv  that  the  pardon  took  away  the 
privilege  of  the  witness  so  far  as  any  risk  of 
prosecution  at  the  suit  of  the  Crown  was 
concerned;  and  that,  though  the  witness 
might  still  be  liable  to  an  impeachment  by 
the  House  of  Commons,  notwithstanding  the 
pardon,  by  reason  of  the  12  &  13  Will.  3, 
c  2,  jret  that  was  so  unlikely  to  happen  that 
the  witness  could  not  be  said  to  be  in  any 
real  danger,  and  he  was  therefore  rightly 
compelled  to  answer. 

To  entitle  a  witness  to  the  privilege  of  not 
answering  a  question  as  tending  to  criminate 
him,  the  court  must  see,  from  the  circum- 
stances of  the  case  and  the  nature  of  the 
evidence  which  the  witness  is  called  to  give, 
that  there  is  reasonable  ground  to  apprehend 
danger  to  the  witness  from  his  being  oom- 
pelled  to  answer.  If  the  fact  of  the  witness 
being  in  danger  be  onoe  made  to  appear, 
great  latitude  should  be  allowed  to  him  in 
judging  of  the  effect  of  any  partioolar 
question.  The  danger  to  be  apprehended 
must  be  real  and  appreciable,  with  reference 
to  the  ordinary  opmtion  of  law,  in  the 
ordinary  course  of  things,  and  not  a  danger 
of  imaginary  character,  having  reference  to 
some  barely  possible  contingency.  Reg.  v. 
Boyes,  32. 

Under  the  24  &  25  Vict.  c.  97,  s.  51,  evidence 
of  damage  committed  at  several  times,  in 
the  ftffjgregate,  but  not  at  any  one  time 
exceeding  52.,  will  not  sustain  an  indictment. 
Reg.  V.  WiUianu^  338. 

Answer  by  prisoner,  after  his  arrest,  to  a  ques- 
tion asked  by  police  constable  inadmissible. 
Reg.  V.  Bodkin,  403. 

Comparison  of  himdwribing— Police  officers 
and  constables  are  not  admissible  as  experts. 
Reg.  V.  Wilbtnn  and  Ryan,  448. 

Of  false  pretences— Person  from  whom  pro* 
perty  was  obtained^  16. 
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Of  brothel-keeping  by  landlord,  25. 
Question  as  to  what  was  said  before  coroner,  26. 
Privilege  of  witness  on  ground  of  tendency  of 

answers  to  criminate— Pardon,  32. 
In  peijnry,  to  affect  credit  of  principal  wit- 
ness, 105. 
Of  demand  of  property  by  menace,  268. 
In  fraudulent  bankruptcy---Of  obtaining  goods 

on  credit,  299. 
On  false  pretences  of  an  existing  fact,  299. 
Of  being  armed  at  night  with  intent  to  break 

and  enter,  307. 
At  coroner^s  inquest — Juror  hearing  only  part 

of  the  evidence,  373. 
Of  false  personation  of  a  voter,  412. 
Inadmissibility  of  when  part  of  indictment 

quashed  for  having  been  preferred  without. 

leave,  430. 
Of  larceny — Becent  possession^  437. 
In  false  pretences— Of  acts  of  accomplice  not 

included  in  the  charge,  441. 
Of  indecent  exposure,  446. 
Of  false  pretences— Particularity,  460. 
Of  receiving— Recent  possession,  464. 
Of  commencement  of  prosecution  in  night 

poaching,  475. 
Of  false  pretences,  492. 
Of  attempt  to  commit  larceny,  497. 
Of  embezzlement,  500. 
Of  perjury,  503. 

Of  larceny  by  bailee— Possession,  505. 
Of  concealment  of  birth,  506. 

EXTBADlnON  ACTS. 
Under  the  6  &  7  Vict  c.  76  (an  Act  for  giving 
effect  to  a  treaty  between  England  and  the 
United  States,  for  the  apprehension  ot  cer- 
tain offenders),  there  is  no  power  to  commit 
accused  persons  to  gaol  for  the  purpose 
of  being  delivered  up  to  the  Unitea  States 
authorities,  unless  the  United  States  have 
exclusive  jurisdiction  to  try  and  punish  the 
accused. 

It  is  not  necessary  that  there  should  be  any 
wamnt  issued  or  depositions  tak«.'n  in  the 
United  States,  in  order  to  found  a  requisition 
by  the  United  SUtes  authorities  for  the 
delivery  up  of  any  accused  person  under  the 
Act  6  &  7  Vict.  c.  76. 

It  is  not  necessary  for  the  magistrate  who 
commits  an  accused  person  to  saol  in  pur- 
suance of  the  Act,  to  state  in  his  warrant 
that  the  evidence  on  which  it  issued  was 
given  upon  oath. 

The  word  ^*  piracy,"  in  the  treaty,  does  not 
mean  piracy  jure  gentita^  but  a  crime  made 
such  by  the  municipal  law  of  one  only  of 
the  parties  to  the  treaty,  and  over  which 
vthat  party  has  exclusive  jurisdiction.  Re 
Teman  aid  athm'e,  522. 


FALSE  PRETENCE& 

The  indictment  charged  the  prisoner  with 
obtaining  the  sum  of  5«.  6<i.,  the  moneys  of 
G  B.,  by  false  pretences  from  G.  B.  It  waa 
proved  that  the  prisoner  falsely  pretending 
to  be  an  agent  for  a  loan  society,  and  that 
he  could  procure  a  loan  from  it  for  G.  B., 
claimed  6s.  6d.  for  his  charge,  G.  B.  sent 
him  to  his  wife  for  it,  and  she  gave  the 
prisoner  5«.  6d.  of  her  huaband^s  money : 

Held,  that  the  evidence  supported  the 
allegation  in  the  indictment  that  the  prisoner 
obtained  the  money  from  G.  B.  Beg.  v. 
Thomae  Moeetey^  16. 

The  venue  in  an  indictmenf  for  obtaining  sheep 
by  false  pretences  was  laid  in  the  county  £., 
where  the  prisoner  was  convicted.  It  ap- 
peared that  the  sheep  had  been  obtained  by 
the  prisoner  in  county  M.,  and  that  he  con- 
veys them  into  the  county  of  E.,  where  he 
was  apprehended : 

Held,  that  he  had  been  indicted  in  a 
wrong  county.    Bee.  v.  Stanbury^  94. 

Money  was  obtained  by  the  prisoner  from  an 
unmarried  woman  on  the  &lse  representa- 
tions that  he  was  a  single  m  m,  ana  that  he 
would  furnish  a  house  with  the  money,  and 
then  marry  her : 

Held,  that  the  false  representation  of  an 
existing  fact  (that  he  was  not  a  single  man) 
was  sufficient  to  support  a  conviction  for 
false  pretences,  although  the  money  was 
obtained  by  that  representation,  united  with 
the  promise  to  furnish  a  house  and  then 
marry  her.    Reg,  v.  John  Jenmson^  158. 

It  was  the  duty  otthe  prisoner,  a  clerk,  to  pay 
dock  dues  upon  goods  exported  by  bis 
master,  and  upon  ascertaimng  the  amount 
required  upon  each  day's  export  before  pa}  - 
ing  it,  to  obtain  the  sum  from  his  master's 
cash-keeper.  The  prisoner,  knowing  that 
H.  3s.  only  was  due  on  a  certain  day, 
fraudulently  represented  to  the  cash -keeper 
that  a  larger  sum  was  due,  and  bavms 
obtained  that  he  paid  the  \l  3s.  only,  and 
appropriated  the  difference  to  his  own  use : 
Held,  that  although  the  evidence  would 
have  been  sufficient  to  support  an  indictment 
for  false  pretences,  he  was  not  guilty  of 
larceny.     Reg,  v.  HamHUm  Thompeom,  222. 

A.  having  invented  an  improved  lamp,  entered 
into  a  partnership  deed  with  B.  and  C.  for 
carrying  out  and  vending  the  subject  of  the 
invention.  By  a  subsequent  verbal  agree- 
ment with  his  co-partners  he  was  to  travel 
about  to  obtain  orders  for  the  lamps  upon 
a  commission.  On  all  orders  received  by  him 
such  commission  ^besides  his  travelling  and 
personal  expenses)  was  to  be  paid  to  him  as 
soon  as  he  received  the  orders,  and  to  be 
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payable  oat  of  the  capital  funds  of  the 
partnership  before  dividing  any  profits.  By 
falsely  representing  to  his  co-partners  that 
he  had  obtained  orders  upon  which  his  com- 
mission would  be  12Z.  10#.,  he  obtained  from 
them  that  amount : 

Held,  that,  as  the  snbject-mttter  of  the 
misrepresentation  would  come  under  con- 
sideration in  the  partnership  accounts,  sudi 
misrepresentation  was  not  sufficient  to  sus- 
tain an  indictment  for  false  pretences 
against  A.  Reg.  ▼.  J.  M.  Evans,  238. 
The  prosecutor  lent  10/.  to  the  prisoner  on  the 
false  pretence  that  he  was  going  to  paf  his 
rent,  and  if  the  prisoner  \m  not  tola  him 
that  he  was  goine  to  pay  his  rent,  the  prose- 
cutor would  not  nave  lent  the  money  : 

Held,  that  this  was  not  a  false  pretence  of 
any  existing  fact  to  warrant  a  conviction. 
lUg,  T.  Lewis  Lee,  304. 
An  indictment  charged  K.  and  W.  with  falsely 
pretending  to  B.  that  they  had  a  quantity  of 
tobacco,  which  they  proposed  to  sell,  and 
did  sell  to  him,  and  thereby  obtained  money 
from  him.  The  eyidenue  was  that  K.  and 
another  person  P.,  acting  together,  were  the 
chief  parties  by  whom  the  false  pretences 
had  been  made : 

Held,  that  the  acts  of  P.  were  the  acts  of 
K.,^  and  admissible  against  him  upon  the 
indictment.  R^,  v.  Kerrigan,  441. 
The  indictment  charged  that  prisoners  falsely 
pretended  that  two  loads  of  soot  which  the 
prisoners  then  delivered  weighed  1  ton  17 
cwt.,  whereas  they  weighed  but  1  ton  13  cwt., 
by  means  of  which  false  pretence  the 
prisoners  obtained  6s. 

The  evidence  was  that  a  contract  existed 
between  prosecutor  and  prisoners  for  soot, 
which  prosecutor  was  to  buy  at  the  rate  of 
38s.  per  ton.  Deliveries  were  made  from 
time  to  time,  and  payment  was  made  accord- 
ing to  the  quantities  pretended  to  be  delivered. 
The  prisoners  put  broken  bricks  and  slack 
among  the  soot  in  their  cart,  and  went  to  a 
public  weighing  machine,  and  got  the  whole 
weighed  and  a  ticket  of  such  weight  given. 
Afterwards  the  bricks  and  slack  were  re- 
moved, and  the  cart  with  the  soot  in  it  taken 
to  the  prosecutor's  and  the  soot  delivered 
and  the  tickets  presented  and  payment  made 
by  the  prosecutor  according  to  the  weights 
specified  in  the  ticket : 

Held,  that  the  indictment  was  sufficiently 
specific  in  form,  and  that  the  prisoners  were 
indictable  for  obtaining  money  by  false 
pretences.  Reg.  v.  James  Lee  and  another, 
460. 
An  indictment  for  obtaining  money  by  false 
pretences,  alleged  that  prisoners  pretended 
to  P.,  who  lived  at  T.'s  and  acted  as  T.'s 


representative,  that  C.  had  come  from 
London  to  the  residence  of  H.,  and  that  P. 
was  to  give  G.  10«.,  and  that  T.  was  goin^ 
to  allow  C.  10«.  a-week  for  the  benefit  of  his 
health: 

Held,  that  the  indictment  did  not  state 
with  sufficient  certtinty  a  false  pretence  of 
an  existing  fact.  Reg.  v.  Henshaw  and  Clark^ 
472. 
An  indictment  for  false  pretences  alleged  that 
the  prisoner  pretended  he  was  the  servant 
'  of  Mr.  Hardman,  and  was  sent  to  buy  a 
horse  for  him,  whereby  the  prisoner  unlaw- 
fully obtained  a  horse  from  the  prosecutor. 
The  evidence  was,  that  the  prisoner  repre- 
sented himself  as  the  servant  of  Mr.  Hard- 
man,  but  the  prosecutor's  son,  confounding 
the  name  with  that  of  Harding,  a  person 
whom  he  knew,  said  in  the  prisoner's  presence 
to  his  father,  ^*  I  am  going  to  sell  the  horse 
to  Mr.  Harding,*'  whereupon  the  prisoner 
adapted  his  story  to  meet  that  belief  of  the 
prosecutor  and  hb  son,  and  so  obtained  the 
norse: 

Held,  that  a  conviction  could  not  be  sus- 
tained, as  the  pretence  by  which  the  horse 
was  obtained  was,  that  the  prisoner  was  the 
servant  of  Mr.  Harding,  and  that  was  not 
averred  in  the  indictment. 

To  prevent  a  prisoner  indicted  for  false 
pretences  from  being  acquitted  on  the  ground 
that  the  offence  is  that  of  felony  (24  &  25 
Vict.  c.  96,  s.  88^,  the  false  pretences  laid 
must  he  proved,  tor  under  the  statute  he  is 
to  be  found  guilty  of  the  misdemeanor.  Reg, 
V.  Rvlmer,  492. 

FELONY. 

A.  S.,  after  committing  certain  felonious  acts, 
but  before  his  apprehension  and  conviction, 
executed  a  voluntary  settlement  of  personal 
estate  in  favour  of  his  wife  and  children : 

Held,  that  the  settlement,  having  been 
executed  with  an  intention  to  defeat  the 
rights  of  the  Crown,  was  void.  Re 
Saunders's  Estate,  Saunders  v.  IVarton,  267. 

Forfeiture  for — Settlement  previous  to  convic- 
tion, 279. 

FISHERIES. 

The  occupier  of  a  fishing  mill  dam  removed 
the  hecks,  but  left  the  remainder  of  the 
contrivances  for  catching  salmon,  by  which 
means  the  fidh  were  stopped  from  going  up 
the  river.  Without  the  hecks  the  fishery 
was  not  available : 

Held,  that  the  fishery  did  not  cease  to  be 
a  fishery  because  part  of  the  machinery  for 
catching  fish  had  been  removed,  aod  that 
the  occupier  had  been  rightly  convicted, 
under  sect.  20,  for  not  removing  obftruo* 
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tioD8  to  the  free  passage  of  fish  duriog  the 
close  season.  Hodgson  (app.)  t.  Littie 
(resp.),  327. 
AppellaDt  was  owner  of  a  fishery  and  a  salmon 
cage,  which  cage  was  built  upon  a  spur  of 
mason  work  attached  to  the  masonry  of  a 
weir  or  dam  in  the  river  Dee,  belonging  to 
another  person,  and  over  which  dam  appel- 
lant had  no  control.  The  case  was  within 
fifty  yards  below  the  dam,  whi^  had  no  free 
gap  or  fish  pass  in  it  as  required  by  sect.  12 
of  the  Salmon  Fishery  Act  1861.  The 
position  of  the  cage  was  such  that  no  fish 
could  ascend  or  descend  the  river  without 
getting  into  the  ca^e  from  which  subsequent 
escape  was  very  difficult.  The  appellant's 
practice  was  to  get  the  salmon  out  of  the 
cage  by  means  of  a  net,  and  it  was  admitted 
that  tnis  was  a  mode  of  fishing  lawfully 
exercised  by  virtue  of  an  ancient  right  at  the 
time  of  the  passing  of  the  Act  of  1  b6 1 .  An 
information  was  laid  affainst  appellant  for 
taking  six  salmon  out  of  the  cage  by  means 
of  a  net  on  the  occasion  in  question,  and  the 
justices  convicted  him  of  an  offence  against 
the  12th  section  of  the  Act,  in  having  caught 
salmon  otherwise  than  *'  by  rod  and  Hue 
within  fifty  yards  below  a  dam  not  having  a 
fish  pass  attached  thereto**  in  accordance 
with  the  Act  On  appeal  to  the  Exchequer, 
the  court 

Held,  that  the  conviction  was  right. 

First,  the  salmcn  cage  b  not  a  ^' fixed 
eneine*'  within  sect.  11,  and  it  it  were,  and 
although  it  was  a  mode  of  fishing  lawfully 
exercised  by  virtue  of  an  ancient  right  at 
the  time  of  the  passing  of  the  Act,  yet  the 
proviso  at  the  end  of  sect.  11,  that  it  should 
not  apply  to  *' fishing  weirs"  or  "fishing 
mill  dams*'  takes  it  out  of  the  operation  of 
sect.  1 1  altogether,  and  that  section  conse- 
quently has  nothing  to  do  with  the  present 
question. 

Secondly,  the  set-ood  heading  or  division 
of  sect.  12  is  an  absolute  prohibition  of  the 
catching  of  salmon  by  any  one  in  any  man- 
ner, "  except  by  rod  and  line**  in  the  head 
race  or  tail  race  of  any  mill  or  within  '<  fifty 
yards  below  any  dam,  unless  such  mill  or 
dam  has  attached  thereto  a  fish  pass**  in  the 
form  prescribed  by  sect.  12.  Nor  can  the 
provisions  of  the  Act  be  evaded  by  Uie  fact 
that  the  weir  and  the  salmon  cage  belong  to 
different  owners.  The  conviction  therefore 
was  right  under  the  second  division  of  sect. 
12  of  the  Act.  Motdton  (app.)  v.  fVilby 
(resp.),  318. 

FORGERY. 

Prisoner    was   indicted  under   11  Geo.  4  & 
1  Will.  4,  c.  66,  s.  3,  for  forging  a  guarantee. 


Such  a  document  is  the  subject  of  forgery 
though  no  consideration  appear.  The  19 
&  20  Yict.  c.  98,  s.'3,  gives  validity  to  each 
an  undertaking.     Reg.  v.  Codho^  8. 

A  turnpike  ticket  is  a  receipt  for  money,  and 
the  forgiog,  &c.,  thereof  is  a  felony  within 
the  meaning  of  the  24  &  25  Vict  o.  98, 
8.  23.  Reg,  v.  Jame$  FtIcA,  Reg.  v.  Jokm 
Howleg,  160. 

The  prisoner  was  the  treasurer,  and  also  a 
member  of  an  nnenroUed  friendly  society, 
and  it  was  his  duty  to  pay  moneys  received 
into  the  society's  bankers.  The  prisoner 
produced  to  the  society  a  fictitious  .book, 
purporting  to  be  the  bank  pass-book,  con- 
tainmg  entries  purporting  to  vouch  that  he 
had  paid  certain  moneys  into  the  bank,  and 
that  the  bank  acknowledged  the  receipt  of 
them,  which  book  did  not  truly  represent 
the  state  of  account.  The  prisoner  having 
at  various  times  drawn  out  moneys  which  be 
had  appropriated  for  his  own  purpose,  the 
jury  found  the  prisoner  guilty  of  presenting 
a  false  account  with  intent  to  obtain  credit 
for  having  paid  the  moneys  into  the  bank 
with  a  view  to  obtain  other  moneys  from  the 
society  which  he  might  fraudulently  appro- 
priate to  his  own  use : 

Held,  that  the  prisoner,  though  a  member 
of  the  society,  might  properly  be  convioted 
of  uttering  a  forged  receipt  with  intent,  &c 
JR^.  V.  Charlee  SmUh,  162. 

The  prisoner  was  the  paid  secretary  of  an  nn- 
enroUed friendly  society,  of  which  his  wife 
was  a  member.  The  prisoner  delivered  to 
the  society  a  book  on  which  was  endorsed 
*^  Savings  Bank,  New -street,  Huddersfield,** 
and  in  which  was  an  entry,  "  1855,  Oct.  30, 
received  40Z.**  It  was  proved  that  the  entry 
was  a  forgery,  and  that  the  money  had  not 
been  paid  into  the  saving  bank.  The  Jary 
having  found  that  the  pnsoner  was  guilty  of 
knowingly  uttering  with  intent  to  deceive 
the  society,  and  that  he  had,  in  fact,  de- 
frauded it,  it  was  objected  for  the  prisoner 
that  being  the  husband  of  a  member,  he  was 
a  part  owner,  and  could  not  be  made  crimi- 
nally liable  for  defrauding  his  co-owners,  and 
also,  that  the  document  was  not  the  subject 
of  forgery : 

Held,  that  both  objections  were  untenable, 
and  that  the  conviction  was  right.  Reg.  v. 
WiUiam  Moody,  166. 

A  solicitor  for  the  prisoner  is  bound  to  produce 
a  document  when  the  prisoner  is  charged 
with  an  offence  in  respect  of  such  document. 
Reg.  V.  Brown,  281. 

The  making  on  a  glass  plate  a  positive  impres- 
sion of  an  undertaking  for  the  payment  of 
money  by  a  foreign  state,  by  means  of  pho- 
tography, without  lawful  authority  orexcuse, 
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18  a  felon  J  within  the  24  Ic  25  Vict  c.  9S, 
8. 19.    Reg.  t.  RmaUi^  891. 

FRIENDLY  SOCIETT. 

Larceny  by  member  of— Tnisteea — Bailee,  13. 

Embezzlement  bj  secretarj  of,  22. 

Forgery  by   member — Banker's  pan-book — 

Entry  of  receipt,  162. 
Embezzlement  by  secretary,  264. 
Embezzlement  by  committee-man,  396. 


HIGHWAY. 

A  permanent  obstruction  on  a  highway,  erected 
and  placed  there  without  lawful  authority, 
whicn  renders  the  way  less  commodious  to 
the  public,  is  an  unlawful  act  and  a  public 
nuisance  at  common  law,  although  it  be  not 
placed  upon  the  hard  or  metalled  part  of 
the  highway,  or  upon  a  footpath  artificially 
formed  upon  it,  and  althougn  the  jury  may 
think  sufficient  space  for  the  pablic  traffic 
remains.  Reg*  v.  The  UniUd  Kingdom 
Electric  TeUgraph  Company  (Limited)^  137. 

On  an  indictment  for  a  nuisance  in  obstructing 
a  highway  by  erecting  telegraph  posts  upon 
it,  the  judge  directed  the  jury — first,  that  in 
the  case  of  an  ordinary  highway,  although  it 
may  be  of  a  rarying  and  unequal  width, 
running  between  fences  one  on  each  side,  the 
right  of  passage  or  way,  primd  facie,  and 
unless  there  be  evidence  to  the  contranr,  ex- 
tends to  the  whole  space  between  the  fences, 
and  the  public  are  entitled  to  the  use  of  the 
entire  of  it  as  the  highway,  and  are  not  con- 
fined to  the  part  which  may  be  metalled  or 
kept  in  order  for  the  more  convenient  use  of 
carriages ;  secondly,  that  a  permanent  ob- 
struction erecfed  on  a  highway,  placed  there 
without  lawful  excuse,  which  renders  the 
way  less  commodious  to  the  public,  is  an 
unlawful  act  and  a  nuisance  at  common  law, 
and  thdt  if  the  iury  believed  that  the  defen- 
dants placed,  for  the  purpose  of  profit  to 
themselves,  posts,  with  the  object  and  inten- 
tion of  keeping  them  permanently  there,  in 
order  to  make  a  telegraphic  communication 
between  distant  places,  and  did  permanently 
keep  them  there,  and  the  posts  were  of  such 
size,  dimensions,  and  solidity  as  to  obstruct 
and  prevent  the  passage  of  carriages  and 
horses,  or  foot  passengers,  upon  the  parts  of 
the  highway  where  they  stood,  the  jury 
ought  to  find  the  defendants  guilty,  and  that 
the  circumstances  that  the  posts  were  not 

E laced  upon  the  hard  or  metalled  part  of  the 
ighway  or  upon  a  footpath  artificially 
formed  upon  it,  or  that  the  jury  might  think 
that  sufficient  space  for  the  public  traffic 
remained,  are  immaterial  circumstances  as 


regards  the  legal  right,  and  do  not  afiect  the 
ridit  of  the  Crown  to  the  verdict : 

Held,  that  these  directions  were  right. 
R^r,  y.  The  United  Kingdom  Electric  Tele- 
graph Company  (Limited),  174. 
To  withdraw  a  part  of  the  public  highway 
from  the  use  of  the  public  is  a  general  nuis- 
ance. A  street  tramway  is  sucb  a  withdrawal 
and  such  a  nuisance. 

An  indictment  charged  the  defendants  with 
a  nuisance  by  laying  down  an  iron  tramway 
on  a  common  highway,  and  with  conspiracy 
to  commit  a  nuisance.  It  appeared  at  the 
trial  that  the  tram  was  laid  down  by  the 
defendant  Train  with  the  sanction  of  the 
vestry  of  Lambeth,  in  whom  the  manage- 
ment of  the  highways  of  the  parish  is  vested 
bv  Uie  Metropolis  Management  Act  1845. 
l^e  evidence  for  the  prosecution  proved 
that  the  tramway  was  a  source  of  danger  and 
inconvenience  to  the  public  using  the  high- 
way in  the  ordinary  manner.  The  jury  then 
interposed,  and  expressed  their  opinion  that 
the  tramway  obstructed,  in  a  substantial  de- 
gree, the  ordinary  use  of  the  highway  for 
carriages  and  horses,  and  rendered  it  unsafe 
and  inconyenient  in  a  substantial  degree. 
The  defendants  proposed  to  give  evidence  to 
show  a  great  number  of  persons  used  the 
vehicles  running  on  the  line,  whereby  a  large 
amount  of  expenditure  by  the  public  was 
saved  : 

Held,  that  such  persons  were  not  the  per- 
sons using  the  highway  in  the  ordinary 
manner,  and  that  such  evidence  was  inad- 
missible ;  and  that  the  vestry  had  no  power, 
under  the  98th  section  of  the  Metropolis 
Local  Management  Act,  to  grant  permis- 
sion to  the  defendant  Train  to  lay  down  such 
tramway.     Reg.  v.  TVata  and  others,  180. 

HOMICIDE. 
Regulation  of  under  Mutiny  Act,  App.  xxix. 

HUSBAND  AND  WIFE. 
Felonious     receiving     by  —  Guilty    know- 
ledge, 95. 
Receiving  by  wife,  225. 

INDECENT  EXPOSURE. 
It  is  sufficient  to  support  an  indictment  for  in- 
decent exposure  of  the  person,  if  the  act  is 
done  in  a  place  where  a  great  many  people 
ctin  see  it,  although  that  place  is  not  a  high- 
way ;  as  where  the  exposure  took  place  on 
the  roof  at  the  back  of  a  house  where  it 
could  be  seen  from  the  back  windows  of 
many  neighbouring  houses,  and  was  seen  by 
several  persons  therefrom,  R^,  v.  Oeorge 
ThaUnuin,  388. 
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An  indictment  for  indecent  exposure,  charging 
the  offence  to  have  been  committed  on  a 
highway,  is  not  sustained  by  evidence  that 
the  offence  was  committed  in  a  plfu:e  near 
the  highway,  though  in  full  view  of  it. 

An  indecent  exposure  seen  by  one  person 
only,  and  capable  of  being  seen  by  one 
person  only,  is  not  an  ofience  at  common 
law.  SecuSf  if  there  are  other  persons  in 
such  a  situation  as  that  they  may  be  wit- 
nesses of  the  exposure.  Reg.  v.  John  Farrdl^ 
446. 

INDECENCY. 

By  exposure  of  the  person— What  is  a  public 
place,  388. 

Evidence  of,  446. 

INDICTMENT. 

The  prisoner  was  indicted  in  the  first  count  for 
embezzlement,  and  in  the  second  for  larceny, 
as  a  bailee,  under  the  20  &  21  Vict.  c.  54. 
After  plea  pleaded  and  the  jury  were 
charged,  and  in  the  course  of  the  trial,  it 
was  objected  for  the  prisoner  that  the  indict- 
ment was  bad  for  misjoinder  of  counts. 
The  court  overruled  the  objection,  and 
directed  the  prosecutor  to  elect  upon  which 
count  he  would  proceed,  and  the  prosecutor 
having  elected  to  proceed  upon  the  second 
count,  the  prisoner  was  found  guilty  thereon : 
Held,  that  the  conviction  was  right. 
Reg.  V.  Edward  HcHman^  201. 

An  application  was  made,  a  fortnicht  after  the 
trial,  to  a  judge  of  one  of  uie  superior 
courts,  for  nis  consent  in  writing  to  an 
indictment  beingpref erred  for  perjury  against 
a  witness  on  a  trial  before  him ;  and  the  only 
material  laid  before  him  in  support  of  the 
ai>plication  was  a  newspaper  report  of  the 
trial,  beneath  which  he  wrote,  ^^  I  consent 
to  a  prosecution  in  this  case,"  and  signed  his 
name  : 

Held,  a  sufficient  consent  within  the  22&23 
Vict.  c.  17,  s.  1.     Reg.  v.  J5ray,  215. 

The  prisoner  was  indicted  for  embezzling  the 
money  of  T.  B.  and  others  his  masters,  and 
the  evidence  was  that  T.  B.  was  a  partner  in 
a  company  of  more  than  twenty  persons, 
some  being  called  directors  and  others  share- 
holders, and  that  they  called  themselves 
"  The  R.  M.  and  H.  Coal  Company,  Limited,'* 
which  name  was  painted  over  the  office  door, 
and  the  shares  were  transferable  without  the 
consent  of  the  other  partners,  and  that  a 
share  ledger  was  kept.  There  was  no 
formal  proof  of  the  company  being  registered 
under  the  Joint  Stock  Companies  Act,  or  of 
its  being  a  corporation  : 

Held,  that  the  indictment  properly  laid 
the  money  as  belunfting  to  T.  B.  and  others. 
Reg.  v.  R.  J,  Frarddandy  273. 


The  indictment  charged  the  prisoner  with  the 
intent  to  kill  and  murder  Annie  Welton. 
The  prosecution  fkiled  to  prove  the  child 
had  ever  borne  such  a  name : 

Held,  that  the  indictment  might  be 
amended  under  the  14  &  15  Vict,  c  100, 
8.  1.    Reg.  V.  Welton,  297. 

An  indictment  under  the  24  &  25  Vict.  c.  97, 
s.  15,  for  the  felony  of  damaging  a  machine 
with  intent  to  destroy  the  same,  charged 
the  offence  to  have  been  committed  '*  un- 
lawfully and  maliciously/*  in  the  language 
of  the  statute,  but  omitted  the  word 
"  feloniously :" 

Held  bad,  as  the  word  •*  f elomously"  is  a 
term  of  art  and  necessary  in  all  indictments 
for  felony,  whether  at  common  law  or  created 
by  statute.    Reg.  ▼.  Epkraim  Oray^  417. 

A  prboner  was  committed  upon  one  charge 
only  of  false  pretences,  but  an  indictment 
was  preferred,  without  leave  as  required  by 
22  &  23  Vict.  c.  17,  s.  1,  and  found  by  the 
ffrand  jury  containing  a  second  charge  of 
&lse  pretences.  The  prisoner  refused  to 
plead,  and  ^e  court  directed  a  plea  of  not 
guilty  to  the  whole  indictment  to  be  entered 
for  nim,  and  received  evidence  of  both 
charges,  afVer  which  the  prisoner  was  con- 
victed : 

Held,  that  the  proper  course  was  to  have 
quashed  the  part  of  tne  indictment  relating 
to  the  second  charge  : 

Held,  also,  that  as  evidence  upon  that 
charge  would  not  then  have  been  admissible, 
the  conviction  could  not  be  supported. 
Ref^.  V.  Fuidge,  430. 

An  indictment  found  by  a  grand  jury  not 
having  jurisdiction  may  be  quash^  at  any 
stage,  at  the  instance  of  the  defendant,  even 
after  plea. 

The  want  of  jurisdiction  may  be  shown  by 
affidavit. 

The  defendant  will  be  left  to  his  writ  of 
error  where  the  want  of  jurisdiction  is  not 
clear. 

The  24  &  25  Vict.  c.  115,  s  57,  enacts 
that  every  person  who,  upon  any  examina- 
tion upon  oath  or  affirmation,  before  any 
court  martial,  held  in  pursuance  of  the  Act, 
shall  wilfully  and  corruptly  give  false  evi- 
dence, shall  be  liable  to  the  penalties  of 
wilful  and  corrupt  perjury. 

Quaere,  whether  an  mcuctment  under  that 
section  is  an  indictment  for  perjury  within 
the  meaning  of  the  Vexatious  Indictments 
Act  (22  &  23  Vict.  c.  17)  ?  Reg.  v.  Heane^ 
433. 

For  perjury,  218. 

For  fraudulent  bankrupt  y,  284. 

Accessory  after  the  (act  under  Bankruptcy  Act 
for  not  discovering  estate  on  examination,  424. 
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For  indecent  ezposnre,  446. 
For  falae  pretences,  472. 
For  three  larcenies — Pleading,  479. 
ConTiction  on  one  count  only,  516* 
Precedent  of,  under  Foreign  Enlistment  Act, 
App.  WiiL 

INLAND  REVENUE. 
Act  to  regulate,  App.  x. 


JOINT  STOCK  COMPANY. 
Indictment — Partners — Corporation,  273. 
Act  for  regulating,  App.  xWi. 

JURISDICTION. 

When  ai>on  the  hearing  by  justices  of  an  in- 
formation, a  claim  of  right  is  set  up  by  the 
defendant,  such  claim,  if  made  bonhfde  and 
with  some  show  of  reason,  will  oust  their 
jurisdiction;  and  although  it  is  for  the 
justices  to  determine  whether  or  not  such 
claim  of  right  is  made  bond  fide  and  with  a 
show  of  reason,  yet,  it  they  determine  that  it 
is  not  so  made,  this  court  will  review  their 
determination  and  overrule  it  if  come  to 
upon  insufficient  grouods.  Rsg,  ▼.  Simpson^ 
Reg,  ▼.  Peak,  356. 

Of  borough  sessions  in  an  indictment  for  keep- 
ing a  disorderly  house,  18. 

Of  magistrates  on  a  charge  of  rape  to  convict 
of  an  assault,  70. 

Entering  nolle  prosequi  by  the  Crown,  120. 

Of  quarter  sessions  in  larceny  on  the  high 
seas,  220. 

Of  quarter  sessions  on  an  indictment  for 
attempting  to  commit  suicide,  247. 

Of  quarter  sessions  in  libel— Mandamus,  342. 

Claim  of  right— Nature  of,  356. 

Of  quarter  sessions  in  conspiracy,  516. 

LARCENY. 
I.  Bt  Bailbb. 
II.  Attempt  to  Commft. 

m.   Bt    FlHDlNQ. 

lY.  Gbnbrallt. 
T.  Post-Offici. 

I.  By  Bailee. 
H.,  a  member  of  a  friendly  society,  was  in 
possession  of  a  shop  where  goods  were  sold 
for  the  benefit  of  the  society.  Each  member 
partook  of  the  profit,  and  was  subject  to  the 
toss  arising  from  the  shop,  H.  had  the  sole 
management,  and  was  answerable  for  the 
safety  of  all  the  property  and  money  coming 
to  his  possession  in  the  course  of  the  manage- 
ment. The  prisoner,  also  a  member  of  the 
society,  assisted  in  the  shop  without  salary, 
and  was  indicted  for  stealing  some  marked 


money  which  H.  had  placed  in  the  till.  The 
money  was  laid  in  the  indictment  as  belong- 
ingto  H. : 

Held,  that  the  money  was  properly  laid 
in  the  indictment  as  belonging  to  U.,  and 
that  the  prisoner,  although  a  member  of  the 
society,  could  be  convicted  of  larceny.  Reg. 
y.  WtUiam  Webster^  13. 
The  prisoner,  a  married  woman,  liring  with  her 
husband,  at  the  request  of  a  lodjger  in  her 
husband's  house,  took  charge  ot  his  box  con- 
taining, as  the  prisoner  knew,  money.  She 
afterwards  broke  open  the  box,  and  stole  the 
money.  The  husband  had  nothing  to  do 
with  the  transaction : 

Held,  upnon  a  case  reserved  on  an  indict- 
ment containing  counts  against  the  prisoner 
as  a  bailee,  and  for  larceny,  that  she  was 

fuilty  upon  either  one  or  the  other  count. 
leg,  V.  Jane  Robson,  29. 
A  savings  bank  was  duly  constituted  according 
to  the  9  Geo.  4,  c.  92;  3  WiU.  4,  c.  14 ; 
and  7  &  8  Vict.  c.  83,  of  which  the  prisoner 
was  a  trustee,  and  also  treasurer  and  secre- 
tary, or  actuary,  and  acted  as  such.  By  the 
rules  of  the  bank,  the  trustee  and  manaffer 
was  declared  to  be  personally  responsible 
and  liable  for  all  moneys  actually  received  by 
him  on  account  of  or  to  and  for  the  use  of 
the  institution,  and  not  paid  over  or  disposed 
of  according  to  the  rules;  and  the  secretary 
was  to  be  liable  for  all  money  received,  and 
was  to  pay  regularly  to  the  treasurer  the 
balance  due  after  each  day's  business.  By 
the  eighth  rule  the  severu  sums  of  money 
belonging  to  the  institution  which  the  trustees 
thereof  are  authorised  to  invest  under  the 
9  Geo.  4,  c.  92,  or  under  the  rules  or  regu- 
lations of  this  institution,  were  to  be  paid 
into,  and  invested  in  the  Bank  of  England,  in 
the  names  of  the  Commisrioners  for  the  Re- 
duction of  the  National  Debt,  according  to 
the  provisions  of  the  said  Act,  and  no  such 
sum  or  sums  of  money  were  to  be  paid  or 
laid  out  by  the  trustees  in  any  other  manner 
or  upon  any  other  security  whatever,  except 
such  sums  of  money  as  from  time  to  time 
should  necessarily  remain  in  the  hands  of  the 
treasurer,  to  answer  the  exigencies  thereof. 
That  the  trustees  should  pay  into  the  Bank 
of  England  any  money,  not  less  than  502.,  to 
the  account  of  the  Commissioners  for  the 
Reduction  of  the  National  Debt,  upon  the 
declaration  of  the  trustees,  or  any  two  or 
more  of  them,  that  such  moneys  belonged 
exclusively  to  the  institution.  The  rules 
gave  depositors  the  usual  power  of  drawing 
out  moneys  deposited.  The  jufy  found,  as 
a  fact,  that  the  prisoner  was  a  trustee  of  the 
savings  bank,  and  that,  whilst  he  was  such 
trustee,  he  converted  and  appropriated  to  his 
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own  use  cUTera  Bums  of  money  (not  less  than 
50/.  each)  which  had  been  paid  into  or 
deposited  in  the  savings  bank,  whilst  he  was 
such  tnutee,  with  intent  to  defraud  : 

Held,  that  the  prisoner  was  a  trustee 
within  20  &  21  ^ct.  c.  54,  and  that  the  rules 
were  an  instrument  in  writing  creating  an 
express  trust  within  sect.  17.  Reg.  v. 
Horatio  Samuel  Fletcher^  189. 

Upon  the  trial  of  an  indictment  for  stealing 

^  the  money  of  B.,  it  was  proved  that  B. 
received  the  money  as  the  servant  of  a 
co-operative  society  of  which  the  prisoner 
was  a  member,  for  the  sale  to  members  of 
ffoods  provided  by  the  common  funds,  and 
tnat  B.  was  accountable  to  the  treasurer 
for  the  money  so  received.  The  money 
was  marked  and  put  into  a  till  under  B.'s 
charge,  from  which  the  prisoner  clandes- 
tinely took  it : 

Held,  that  B.  was  sufficiently  possessed  of 
the  money  to  sustain  a  conviction  for  larceny 
of  the  money,  althousth  the  prisoner  was  a 
member  of  the  society.  i2c^.  v.  JVUIiam 
Burgees^  802. 

The  prisoner  was  accustomed  to  fetch  coals 
from  the  depdt  with  his  own  cart  and  horse, 
for  di£ferent  people,  for  remuneration.  The 
prosecutor  gave  him  8f.  6d,  to  bay  and 
fetch  for  him  half-a-ton  of  coals.  He  went 
and  procured  9  owt.  to  be  put  into  the  cart 
and  1  cwt.  into  a  sack,  and  paid  8«.,  and 
subsequently  the  additional  6d.  He  delivered 
9  cwt.  only  to  the  prosecutor,  retaining  the 
other  1  cwt. : 

Held,  that  there  was  evidence  of  an 
appropriation  of  the  coals  to  his  own  use, 
so  as  to  vest  the  possession  in  the  prosecutor 
and  support  a  conviction  for  larceny  as  a 
bailee.     R^.  v.  Bunkall,  419. 

To  sustain  a  charge  of  larceny  by  a  bailee  it 
is  necessary  to  prove  some  act  of  eonversion 
inconsistent  with  the  purposes  of  the  bail- 
ment.   Beg.  V.  Jackson,  505. 

n.  Attempt  to  Commit. 

In  order  to  convict  of  an  attempt  to  com- 
mit larceny,  it  must  appear  that  there  was 
property  in  the  place  where  the  attempt 
IS  made,  that  could  be  stolen. 

Therefore,  where  a  person  put  his  hand 
into  the  pocket  of  another,  with  intent  to 
steal,  he  cannot  be  convicted  of  an  attempt 
to  steal,  unless  it  appear  that  there  was 
property  in  the  pocket  which  might  be 
stolen. 

It  should  be  left  to  the  jury  to  say  whether 
there  was  any  property  in  the  pocket.  Reg. 
V.  CoUint  and  otkere,  497. 

It  was  the  course  of  business  for  a  contractor 
who  supplied  the  oamp  to  send  the  meat  to 


the  quartermaster-seijeant  at  the  camp.  The 
quartermajter-seijeant  had  his  own  weights 
and  scales ;  he  and  a  servant  of  the  contractor 
weighed  out  the  quantities  for  the  messes,  and 
a  soldier  attended  from  each  mess,  and  took 
it  away  as  weighed.  The  amount  delivtfed 
was  credited  to  the  contractor,  and  the  sur- 
plus meat  taken  away  by  the  contractor's 
servant.  The  prisoner,  the  oontractor'a 
servant  in  charge  of  the  meat,  fraudulently 
put  a  false  weij^bt  info  the  9cale,  and  a  com- 
plaint having  been  made  that  a  mess  was 
short  weight,  absconded  when  it  was  dis- 
covered. It  was  found  that  the  quarter- 
muster's  weight  h.nd  been  removed,  and  the 
false  weight  substituted ;  that  the  weight  of 
meat  delivered  was  certain  pounds  short. 

The  jury  founrl  that  the  prisoner  fraudu- 
lently substituted  the  weight  with  intent  to 
cheat,  intending  to  carry  away  and  steal  the 
difference  between  the  just  surplus  for  which 
he  would  have  to  account  to  his  master,  and 
the  apparent  surplus  remaining  afler  the 
false  weighing,  and  that  he  would  have 
carried  it  away  if  the  fraud  bad  not  b  en 
detected : 

Held,  that  the  prisoner  was  properly 
convicted  of  an  attempt  to  steal  tne  meat, 
and  also  that  the  property  in  such  meat  was 
properly  laid  in  the  prinoner's  master.  Reg. 
V.  Edwin  Cheeeeman^  100. 

III.  By  Finding. 

One  who,  in  the  expectation  of  a  reward,  with- 
holds from  the  owner,  whom  he  knows,  a 
lost  cheque  received  from  the  finder,  is  not 
guilty  of  stealing  the  cheque.  Reg.  v. 
Edward  Gardner,  253. 

IV.  Generally. 

A  Court  of  Quarter  Sessions  has,  by  the  24  &25 
Vict.,  c.  9G,  s.  115,  jurisdiction  over  the 
offence  of  larceny  when  committed  upon  the 
high  seas,  if  the  offender  is  apprehended 
within  the  juri8di<!tion  of  the  Court  of 
Quarter  Sessions,  as,  e.  g.,  where  the  of- 
fender and  prosecutor  wtre  both  fellow 
passengers  in  a  vessel,  and  the  larceny  was 
committed  on  the  high  seas,  between  Madras 
and  Point  de  Galle,  and  the  offender  was 
apprehended  at  Southampton  and  tried 
at  the  Southampton  borough  Quarter  Ses- 
sions.    Reg.  V.  Peel,  220. 

A  lady  at  a  railway  terminus,  there  being  a 
great  crowd  at  the  pay  place,  and  seeing  the 
prisoner  within  the  barrier  and  near  that 
place,  requested  him  to  get  her  a  tidcet, 
which  he  consented  to  do.  She  then  handed 
him  a  sovereign,  but  instead  of  getting  the 
ticket  he  ran  away  with  her  money.  It 
was  found  by  the  jury  that  he  placed  himself 
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near  the  pay  place  for  the  pur^^ose  of  fraadu- 
lentlj  obtaining  money  in  that  way  : 

Held,  that,  as  he  took  the  money  with  in- 
tent to  steal,  and  the  lady  never  parted  with 
her  dominion  over  it,  be  was  guilty  of  lar- 
ceny at  common  law.  Reg.  ▼.  George  Tkomp- 
son,  244. 
Under  the  24  &  25  Vict.  c.  95,  s.  58, 
whi<h  enacts  that  ^* Whosoever  shall  be 
found  by  night  armed  with  any  dangerous  or 
offensive  weapon  or  instrument,  with  intent 
to  break  or  enter  into  any  dwelling-house  or 
other  building,"  it  is  necessary  to  state  in  the 
indictment  and  prove  in  evidence  the  owner- 
ship of  the  building  in  order  that  the  jury 
may  know  the  charge  they  have  to  try,  and 
the  prisoner  the  charge  he  has  to  meet.  Beg. 
y.  Jarrald  and  Ost^  307. 
It  is  a  presumption  of  fact,  and  not  an  impli- 
cation of  law,  from  evidence  of  recent  pos- 
session of  stolen  property  unaccounted  for, 
whether  the  offence  of  stealing,  or  of  felo- 
niously receiving,  has  been  committed. 

Where  an  indictment  contains  counts  for 
larceny  and  receiving,  unless  the  evidence 
excludes  the  probability  of  one  or  the  other 
offence  having  been  committed,  the  case 
should  be  left  to  the  jury  on  both  counts. 
Reg.  V.  Langmead^  464. 

V.  Poa-Office. 

A  letter  carrier,  whose  duty  it  was,  in  case  he 
was  unable  to  deliver  any  letter,  to  bring  it 
to  the  post-office  on  his  return  from  delivery, 
not  having  delivered  a  letter  containing 
money,  gave  no  account  of  it,  and  being 
asked  why  he  had  not  delivered  it,  produced 
it  unopenedf  and  the  coin  safe  within,  from 
his  trousers  pocket,  stating,  untruly,  that  the 
house  where  it  ought  to  have  been  delivered 
was  closed.  Upon  an  indictment  for  steal- 
ing the  letter,  the  jury  found  him  guilty,  and 
that  he  detained  it  with  the  intention  of  steal- 
ingit : 

Held,  that  so  dealing  with  the  letter 
amounted  to  larceny.    Reg.  ▼.  Poynton^  249. 

Omission  of  the  word  **  feloniously"  fatal,  4dO. 

LIBEL. 
The  court  refused  to  grant  a  writ  of  manda-' 
fltvs  to  justices  at  quarter  sessions,  com- 
manding them  to  charge  the  grand  jurv 
with,  and  to  try,  an  indiotment  for  libel. 
Re  WiiUam  Jokes  Armetrong^  342. 

LOCAL  GOVERNMENT  ACT. 
Whether  a  house  or  building  foims  part  of  a 
street  within  the  meaning  of  the  24  &  25 
Vict.  c.  61,  s.  28  (Local  Government  Act 
Amendment  Act),  is  a  question  of  fact  for 
a  jury. 


SenMe^  Uiat  the  word  ''street *"  in  Uie 
above  section  applies  only  to  a  row  of  houses 
in  some  degree  continuous  and  proximate, 
having  an  apparent  continuous  line,  and  not 
to  a  set  of  detached  houses  at  irregular  dis- 
tances and  not  in  a  continuous  line.  Reg.  v. 
Oeorge  FvUford  and  Frederick  George  Full- 
ford,  453. 

LUNA'nC. 

A  brother  who  abuses,  ill-treats,  or  wilfully 
neglects  his  lunatic  brother,  of  whom  he 
has  the  care  or  charge,  is  guilty  of  a  mis- 
demeanor under  the  16  &  17  Vict.  c.  96, 
s.  9.     Reg.  v.  Samuel  Porter,  449. 

Act  for  custody  and  care  of,  App.  iii. 

MARINE  STORE  DEALERS. 
Act  to  regulate,  App.  xi. 

BiARRLAGE. 

Taking  false  oath  before  surrogate,  209. 
In  Irdand — ^Aot  to  regulate,  App.  liii 

MERCHANDISE  MARKS. 

Act  for  regulating,  App.  xxxfii. 

MERCHANT  SHIPPING. 
Act  to  amend,  App.  xxi. 

MUNICIPAL  ELECTION. 
The  offence  of  inducing  another  to  personate  a 
voter  at  a  municipal  election  under  22  Vict, 
c.  35,  s.  9,  is  complete  upon  the  personator 
tendering  the  voting  paper,  although,  on 
being  asked  if  he  is  the  pierson  whose  name 
is  signed  to  the  voting  paper,  he  answers 
''  No,**  and  the  vote  is  accordingly  rejected. 
A  conviction  for  such  offence  need  not  set 
out  the  facts  constituting  the  offence.  R^.  v. 
Hague^  412. 

MURDER. 

Indictment  for  murder.  Defence  that  deceased 
committed  suicide.  Verdict  '^  guilty,**  the 
jury  adding  that  they  believed  the  act  was 
committed  without  premeditation.  The  judge 
refused  to  receive  such  a  verdict,  and 
directed  the  jury  to  say  guilty  or  not  guilty. 
Reg.  V.  Moloney^  6. 

The  24  &  25  Vict.  c.  100,  s.  6,  enacts  that  it 
shall  not  be  necessary  in  any  indictment  for 
murder  or  manslaughter  to  set  forth  the 
manner  in  which,  or  tlie  means  by  which,  the 
death  was  caused : 

Held,    that  a  coroner's   inquisition   was 

within  the  above  enactment,  and  was  not 

bad  for  not  stating  the  manner  or  means  of 

the  death. 

The  omission  to  state  the  time  of  the 
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conmiiidon  of  offence  is  cared  by  the  6  &  7 
Vict.  c.  83,  8.  2. 

It  18  not  necessary  that  a  coroner's  jorv 
should  all  be  sworn  at  the  same  time,  or  all 
view  the  body  at  the  same  time,  or  that 
they  should  be  sworn  ntper  vision  corporis. 
Beg.  v.  Ingham^  508. 

MUTINY  ACT. 
Homicide  under,  App.  zxiz. 

NAVAL  STORES. 
Act  for  better  protection  of,  App.  xzii. 

NEGLIGENCE. 
The  prisoner's  unmarried  daughter,  aged 
eighteen,  having  for  some  time  previously 
gone  out  to  service,  and  occasionally  returned 
to  live  with  her  mother  and  stepfather,  at 
such  times  working  at  glove-makins  in 
order  to  earn  her  subsistence,  was  connned 
with  child  at  her  stepfather's  house,  and  the 
prisoner,  her  mother,  purposely  neglected  to 
procure  a  midwife  or  odier  proper  person 
to  attend  her  daughter  when  she  was  taken 
in  labour,  and  by  reason  thereof  she  died  in 
childbirth : 

Held,  that  there  was  no  legal  duty  on  the 
prisoner  to  procure  proper  assistance  under 
ttke  circumstances,  and  ther^ore  that  she 
was  not  guilty  of  manslaughter.  Reg.  v. 
Shepherd^  123. 

NIGHT  POACHING. 
On  the  trial  of  an  indictment  for  night  poaching, 
under  the  9  Greo.4,  c.  69,  ss.4, 9,  it  is  not  suf- 
ficient to  produce  the  warrant  only  under 
which  the  prisoners  were  apprehended,  for 
the  purpose  of  proving  that  the  proceedings 
were  commenced  within  twelve  months  of 
the  commission  of  the  offence,  but  the  infor- 
mation in  vn-iting  should  abo  be  produced. 
Beg,  V.  Parker  and  Smithy  475. 

NUISANCE. 
Obstructing  highway  by  telegraph  posts,  174. 
Obstruction  by  street  tramways,  180. 


OATHS. 

Act  for  relief  of  certain  persons  from,  App.  iz. 

PARENT  AND  CHILD. 
Neglect  to  provide    medical    assistance    for 
daughter,  123. 

PAROCHIAL  ASSESSMENTS. 
Act  for  regulating,  App.  xlvii. 


PIGEONS. 

By  sect.  28  of  the  24  &  25  Tiot.  c  96  (Laxceoy 
Act),  it  is  enacted  that,  whosoever  shall  on* 
lawfully  and  wilfully  kill,  wound,  or  take  any 
house-dove  or  pigeon,  under  such  drcom- 
stances  as  shall  not  amount  to  larcray  at 
common  law,  shall,  on  conviction,  &c. : 

Held,  that  this  provision  does  not  apply 
to  a  case  where  a  party,  under  a  daim  of 
right,  kills  a  pigeon  which  is  doing  mischief 
upon  his  land. 

A.,  the  occupier  of  tlsnd,  gave  notice  to  B., 
who  kept  pigeons,  that  such  pigeons  did 
damage  to  his  land,  and  that  he  would  de- 
stroy them  if  they  were  not  restrained. 
After  this  notice,  finding  the  pigeons  on  his 
land,  he  fired  his  gun,  whereupon  they  rose ; 
he  then  fired  again  and  killed  one  of  them, 
and  being  convicted  upon  an  information 
laid  under  the  above  section : 

Held,  that  such  conviction  was  bad.  Toy* 
lor  (app.)  V.  Newman  (resp.),  314. 

PERJURY. 

On  the  hearing  of  the  summons  taken  out  by 
A.,  for  an  order  of  affiliation  oo  H.  of  a 
bastard  child  bom  in  March,  A.  was  asked 
in  cross-examination  whether  she  had  not 
had  carnal  connection  with  C.  in  the  pre- 
vious September.  She  denied  it.  The 
justices  wrongly  allowed  C.  to  be  called  to 
contradict  her,  and  he  swore  that  he  had 
connectionwith  her  in  the  September  previous. 
C.  was  afterwards  indicted  and  convicted  for 
perjury  in  having  sworn  that  in  the  Septem- 
berprevious  he  had  had  connection  with  A  : 
Held  by  eleven  judges  (Martin,  B.  and 
Crompton,  J.  dvbitanSbus)^  that  althougih 
C.'s  evidence  was  inadmissible  in  point  of 
law,  yet  having  been  admitted  and  being 
relevant  to  the  credit  of  a  material  witness 
in  the  cause,  perjury  could  be  assigned  upon 
it.     Reg,  v.  Gibbons^  105. 

An  illegitimate  child  being  filius  nulUust  an 
indictment  charging  the  defendant  with 
taking  a  false  oath  before  a  surrogate  and 
alleffing  that  G.  E.  was  the  natural  and  law- 
ful father  of  E.  E.  and  that  his  consent  wss 
necessary  as  such  father  under  the  4  Geo.  4 
0.  76,  cannot  be  sustained.  R^.  v.  Fairm 
lisy  209. 

An  indictment  alleged  that  the  cause  ^^  came 
on  to  be  heard  and  was  duly  tried  by  a 

Held,  sufiident,  although  no  verdict  nven, 
the  trial  ending  in  a  nonsuit.  Reg,  Y.arojf^ 
218. 
A  feme  sole  obtained  a  judgment  in  the 
G.  County  Court,  and  then  married  S.  I^e 
afterwards  took  out  a  judgment-sammons  in 
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her  name  when  sole,  in  L.  County  Court, 
withoot  having  made  her  husband  a  party 
to  the  judgment.  At  the  hearing  of  the 
summons  the  judge  of  the  L.  Court  amended 
the  summons  by  striking  out  the  name  of  the 
plaintiff,  and  substituting  S.  and  wife.  After 
the  alteration  the  defendant  was  sworn  and 
examined,  and  committed  perjury.  He  was 
then  indicted  and  found  guilty  of  perjury  : 

Held,  that  the  amendment  was  without 
jurisdiction,  and  that,  there  being  no  cause  in 
the  altered  name,  the  conviction  could  not 
be  supported.    Eeg,  v.  Pearce,  258. 

An  indictment  for  perjury  in  making  a  false 
declaration  under  5  &  6  Will.  4,  c.  62,  s.  18, 
cannot  be  sustained  when  the  deed  or  written 
instrument  of  which  the  declaration  is  con- 
firmatory is  not  duly  proved.  Reg.  v.  Cox^ 
301. 

To  an  indictment  for  perjury,  on  the  hearing 
of  an  information  before  justices,  under  the 
11  &  12  Vict.  c.  49,  for  keeping  open  an  inn 
for  the  sale  of  beer  to  persons  not  being 
travellers,  before  half-past  twelve  o'clock 
on  Sunday  aflemoon,  it  was  objected  by 
counsel  that  the  justices  had  no  jurisdiction, 
and  that  the  11  &  12  Vict.  c.  49,  was 
repealed,  and  for  this  IVhiteley  v.  Heaton 
(72  L.  J.  217,  M.C.)  was  cited  : 

Held,  on  the  authority  of  Harris  v.  Jeans 
(8  L.  T.  Rep.  N.S.,  408),  that  the  11  &  12 
Vict.  c.  49,  was  not  repealed,  and  therefore 
that  the  justices  had  jurisdiction.  Reg.  v. 
Mary  Senior,  469. 

On  the  trial  of  an  indictment  for  perjury, 
alleged  to  have  been  committed  on  the  trial 
of  an  indictment  for  an  assault,  all  the 
evidence  that  was  admissible  on  the  trial  of 
the  indictment  for  the  assault  is  admissible 
on  the  trial  of  the  indictment  for  perjury. 
Reg.  V.  Harrison,  503. 

PIRACY. 
Extradition  Act,  522. 

POISON. 

Act  for  regulating  administration  of,  App.  i. 

POLICEMAN. 
Arrest  by — ^Assault — Warrant,  127. 

POST  OFFICE. 
See  Larcjmt. 

PUBLIC  HOUSE. 
Twenty-four  prostitutes  and  fifty  men  re- 
mained at  the  bar  of  a  public-house  for  an 
hour  or  more.  The  women  were  disorderly, 
and  some  of  them  swearing.  At  a  later 
hour  the  same  evening  fifty  prostitutes  and 
sixty  men  were  there,  some  of  the  prosti- 
VOL.   IX. 


tutes  being  the  same  as  were  there  at  the 
earlier  part  of  the  evening.  Several  of  the 
same  prostitutes  were  proved  to  have  been 
in  the  same  house  on  other  evenings.  The 
defendant  was  present  on  these  occasions  : 

Held,  that  tbu  was  sufficient  evidence  of 
knowingly  permitting  and  suffering  persons 
of  notoriously  bad  character  to  assemble 
and  meet  together  in  the  house,  contrary  to 
the  Excise  hcence  granted  under  9  Geo.  4, 
c.  61 : 

Held,  also,  that  an  information  for  such 
ofiPence  was  a  criminal  proceeding,  and  that 
the  defendant  was  not  admissible  as  a  wit- 
ness upon  the  hearing  of  it.  Parker  v. 
Green,  169. 

PLEADING. 

On  the  trial  of  an  information  filed  by  the 
Attorney-General,  charging  the  defendant 
with  bribery  at  an  election,  the  principal 
witness  for  the  prosecution  refused  to 
answer  certain  questions,  and  was  committed 
for  contempt,  and  the  jud^e  discharged  the 
jury  without  giving  a  verdict. 

The  defendant  had  pleaded  not  guilty, 
and  he  now  desired  to  plead  in  addition 
the  several  matters  which  occurred  at  the 
trial : 

Held,  that  he  could  not  do  so,  as  he  would 
then  be  pleading  double,  but  that  the  whole 
facts  might  be  set  out  on  the  record,  so 
that  he  might  take  any  steps  he  might  be 
advised  in  a  court  of  error.  Reg^  v. 
Charlesworth,  40. 

Where,  in  an  indictment  for  perjury,  the 
Attorney-General  enters  a  nolle  prosequi  on 
the  part  of  the  Crown,  he  does  so  on  his 
own  responsibility,  and  this  court  will  not 
interfere.    Reg.  v.  AUen,  120. 

The  court  refused  to  set  aside  on  motion  a 
plea  of  justification  pleaded  to  counts  of  a 
criminal  information  for  words  spoken  of 
and  to  a  person  acting  magisterially,  leaving 
the  party  to  demur  if  he  tbought  fit.  Reg. 
V.  John  Rea,  401. 

Venue  in  false  pretences,  94. 

Misjoinder  of  counts^Time  for  objecting, 
201. 

In  criminal  information— Plea  of  justification 
to  counts  for  words  spoken,  401. 

Vexatious  Indictments  Act— ^Averment  of  per- 
formance of  conditions,  483. 

PRACTICE. 
The  prisoner  was  charged  with  uttering,  kc, 
having  been  before  convicted  of  felony. 
The  old  Act  provided  that  the  previous  con- 
viction should  be  proved  first  at  the  trial : 
the  24  &  25  Vict.  c.  99,  directs  that  the 
prisoner  shall  not  be  arraigned  upon-  the 
m 
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prerioos  conviction  till  the  subsequent  felony 
shall  have  been  disposed  of.  The  Srd  sec- 
tion of  the  Repealing  Act,  24  &  25  Vict, 
c.  95,  considered  as  to  proceedings  at  trial 
of  offences  committed  before  Ist  Novem- 
ber, 1861  : 

Held,  by  the  Recorder  and  (he  Common 
Serjeant,  that  the  Srd  section  of  the  Re- 
pealini^  Act  directs  that  the  proceedings  at 
the  trial  of  offences  committed  before  1st 
November,  1861,  shall  be  in  accordance 
with  the  rules  observed  till  that  time.  Reg. 
V.  MotUrion^  27. 
On  the  trial  of  an  information  filed  by  the 
Aitomey-Greneral  under  the  Corrupt  Prac- 
tices Act,  charging  the  defendant  with 
bribery  at  a  parliamentary  election,  the 
principal  witness  for  the  prosecution  refused 
to  answer  certain  questions,  and  was  com- 
mitted for  contempt  of  court,  and  the  judge 
discharged  the  jury  without  giving  a  verdict. 

The  court  discharged  a  rule  ttMt  calling 
on  the  Crown  to  show  cause  why  judgment 
should  not  be  entered  for  the  defendant,  and 
that  he  be  dismissed  and  discharged  from  the 
premises  and  depart  without  any  day,  and 
why  the  award  of  jury  process  and  all  other 
prooeedioes  for  a  second  trial  should  not  be 
stayed.  Reg.  v.  CharUsworihj  44. 
A  judge  is  not  bound  to  record  a  verdict  which 
does  not  amount  to  guilty  or  not  guilty,  un- 
less the  jury  reaneit  nim  to  record  it. 

Upon  an  inaictment  for  false  pretences, 
the  jury  found  the  prisoner  guilty  of  obtain- 
ing the  property  by  the  false  pretences 
allied,  but  added,  that  they  thought  he 
meant  to  pay  for  it. 

The  judge  refused  to  receive  such  verdict, 
and  told  them  they  must  find  the  prisoner 
guilty  or  not  guilty,  and  left  the  facts  again 
for  their  consideration : 

Held,  that  a  verdict  of  guilty  which  they 
then  found  was  sustainable,  Reg,  v.  Metmg, 
231. 
The  counsel  for  the  prosecution  opening  no 
case  against  one  prisoner,  statements  made 
by  that  prisoner  not  to  be  used  except  in  a 
regular  way  of  evidence.  Reg.  v.  Oardner 
and  Humbler,  832. 
Counsel  is  not  to  state  in  his  address  to  jury 
statements  made  by  prisoner  after  his  arrest. 
Reg.  y.  Bodkin,  404. 
A  court  of  qusrter  sessions  has  power  to  fine  a 
barrister  tor  contempt  of  court,  even  though 
committed  by  him  in  what  he  believes  to  be 
the  legitimate  ezercue  of  his  professional 
duty. 

But  if  the  court  of  ciuarter  session  fines 
for  contempt  of  court  without  any  reasonable 
ground,  this  court  will  interfere. 

Counsel  has  a  right  to,  and  may  with  pro- 


{uriety  complain  of  the  appearance  of  par- 
tiality on  the  part  of  any  of  the  jurymen,  but 
to  do  so  in  violent  and  abunve  language,  or 
in  a  violent  manner  and  for  the  purpose  of 
insult,  and  in  a  spite  of  admonition  from  the 
court,  is  a  contempt.    Ez  parte  Pater,  544. 

Accessory  after  the  fact,  242. 

Misjoinder  of  counts — ^Hme  for  objecting— 
Election,  261. 

Statement  for  the  prosecution  in  murder,  404. 

Referring  witness  to  his  deposition,  409. 

PRISONERS. 
Act  for  aiding  discharged,  App.  xviiL 
Act  for  better  instruction  of^  App.  Ivi. 

QUEEN'S  PRISON. 
Act  for  regulating,  App.  ii. 

REAL  PROPERTY. 
Act  for  facilitating  proof  of  title  to,  App.  xiz. 

RECEIVING. 

The  principal  felon,  during  the  prisoner's 
absence,  left  the  stolen  property  with  the 
prisoner's  wife,  who  gave  him  sixpence  on 
account.  Afterwards  the  principal  felon  and 
the  prisoner  met  and  agreed  on  the  price, 
and  the  prisoner  paid  the  balance.  Guiity 
knowledge  as  to  the  property  having  been 
stolen  was  inferred  from  the  other  circum- 
stances of  the  case : 

Held,  that  the  receipt  was  not  complete 
till  the  principal  felon  and  the  prisoner  had 
agreed  as  to  the  price,  and  that  the  prisoner 
knowing  then  that  the  property  was  stden, 
was  properly  convicted  of  feloniously  receiv- 
ing.    R^.  V.  Woodwardy  95. 

The  prisoner  lodged  at  the  prosecutor's  house 
about  a  year,  and  then  left,  but  at  what 
time  and  in  what  manner  did  not  appear. 
On  the  next  day  the  prosecutor's  wire  left 
with  a  small  bundle.  The  articles  mentioned 
in  the  indictment  were  then  missed  bv  the 
prosecutor,  and  were  of  too  great  bulk  to 
nave  been  contained  in  the  bundle  taken  by 
the  wife.  Two  days  afterwards  the  prisoner 
was  apprehended  in  company  with  the  pro- 
secutor's wife  on  board  a  vessel  bound  for 
Quebec,  the  wife  passing  by  the  prisoner's 
name ;  and  the  missing  articles  being  found 
part  in  the  prisoner's  cabin,  and  some  on  his 
person : 

Held,  that  the  prisoner  could  properiy  be 
convicted  upon  this  evidence  of  feloniously 
receiving  the  articles,  well  knowing  the  same 
to  have  been  feloniously  stolen  by  a  certain 
evil-disposed  person.    Reg.  v.  Deer^  286. 

A  husband  and  wife  were  jointly  indicted  for 
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stealing  and  reoeiTiog,  and  the  jury  found 
the  wile  guilty  of  stewing  without  any  con- 
straint on  the  husband's  part,  and  the  hus- 
band guilty  of  receiving  the  stolen  property, 
knowing  at  the  time  when  the  property  was 
ddivered  to  him  that  it  had  been  stolen  by 
his  wife : 

Held,  that  the  husband  was  properly  con- 
▼icted  of  receiving.    Reg.  ▼.  M'Atheyy  251. 

BEFHESHMENT  HOUSES. 

Knowingly  suffering  prostitutes  to  assemble  at 

and  continue  in  and  upon  the  premises — 

Sufficiency  of  evidence  to  sustain  conviction. 

BeUuco  V.  Hannant^  Barton  v.  Hannanty  203. 

REGISTRATION  OF  BIRTH. 
False  statement  to  registrar  of  the  birth  of  a 
child.    Reg.  v.  Hotine,  146. 

SHOOTING. 

A  person  who  fires  a  loaded  pistol  at  a  group 
of  persons,  not  aiming  at  any  one  in  particu- 
lar, but  intending  generally  to  do  grievous 
bodily  harm,  and  severely  wounds  one  of  the 
group,  may  be  indicted  and  convicted  for 
the  felony  of  feloniously  shooting  and 
wounding  the  person  injured  with  intent  to 
do  grievous  bodily  harm.  Reg.  v.  Fretwell. 
471. 

SUICIDE. 

Suicide  is  not  murder  within  the  24  &  25  Vict. 
c.  100,  ss.  11  and  15,  and  therefore  attempt- 
ing to  commit  suicide  is  a  misdemeanor 
triable  at  quarter  sessions.  Reg,  v.  Burgess, 
247. 

THREATS. 

Under  the  24  &  25  Vict,  c  96,  s.  45,  which 
relates  to  demanding  property,  &c.,  with 
menaces  or  by  force,  the  menaces  must  be 
of  such  a  nature  and  extent  us  to  unsettle 
the  mind  of  the  person  on  whom  it  operates, 
and  take  away  from  his  acts  that  element  of 
free  voluntary  action  which  alone  constitutes 
consent.  It  is  a  <]pestion  for  the  jury 
whether  the  evidence  m  any  particular  case 
comes  within  that  principle,  k^,  v.  George 
WdUon  and  Joseph  Ogden^  268. 

In  an  indictment  for  concealing  the  finding  of 
treasure  trove  from  the  Crown,  it  is  not 
necessary  to  aver  that  the  prisoner  concealed 
it^  fraudulently.  The  words  '^  unlawfully, 
wilfoll^r  and  knowinglv,'*  are  sufficient. 

A.,  m  ploughing,  found  large  rings  of  old 
gold  of  considerable  value  and  sold  them  for 
brass  to  B.  for  5s.  ed,,  saying  where  he  found 
them.  B.  afterwards  found  out  that  they 
were  gold  and  offered  them  to  a  jeweller  for 
•ale  as  gold.  Then  B.  said  he  had  sold  them 


to  C.  for  brass.  Then  B.  and  C.  were  at  a 
bank  together,  depositing  part  of  the  pro- 
ceeds for  which  C.  had  sold  the  gold  rings  : 
Held,  that  there  was  evidence  to  support 
a  conviction  of  both  B.  and  C.  for  biowingly 
concesling  treasure  trove  from  the  Crown. 
Reg.  V.  Thomas  and  WUUU,  376. 

TRADE  UNIONS. 

L.,  a  member  of  a  trade  society,  was  told  by 
members  to  leave  off  working  for  K.,  his 
master,  he  refused  ;  O'Neill,  the  president 
of  the  society,  said  that  he,  as  president, 
ordered  bim  to  come  out,  and  then  abused 
L.,  and  said,  if  he  had  been  working  at  K.'s 
he  would  have  pulled  him  out,  and  that  he 
would  use  his  influence  to  have  him  turned 
out  of  the  society.  Galbraith  and  others 
went  to  E.'s  as  a  deputation,  to  point  out  to 
K.  what  they  objected  to.  After  this,  L. 
was  summoned  by  the  society,  O'Neill 
being  in  the  chair,  and  the  business  was, 
whether  L.  was  going  to  leave  E.'s  or  to  be 
turned  out  of  Uie  society.  Galbraith  re- 
ported to  the  meeting  the  result  of  the  de- 
putation to  E.'s.  L.  was  then  asked  by 
O'Neill  whether  he  would  leave  K.'s  or  stay 
there  and  be  despised  by  the  society,  and 
have  his  name  sent  round  all  over  the 
country  in  the  report,  and  be  put  to  all  sorts 
of  unpleasantness: 

Held,  that  this  was  evidence  of  a  threat  by 
O'Neill  under  6  Geo.  4,  c.  129,  s.  S,  and  an 
endeavour  to  force  L.  to  depart  from  his 
employment.  O'Neill  and  Galbraith  (apps.) 
V.  liongman  (resp.),  860. 

Attempting  to  force  journeymen  to  leave  their 
employ,  262,  366. 

TRUSTEE. 

Fraudulent — Express  trust  in  writing— Savincs 
bank,  189. 

TURNPIKE  TICKET. 
Forgeiy  of,  160. 


UNIVERSITIES. 
Act  for  taking  votes  at,  App.  viii. 

VACCINATION. 
Act  to  regulate,  App.  iz. 

VAGRANCY. 
An  information  under  the  5  Greo.  4,  c.  88,  s.  4 
(the  Vagrant  Act),  charged  the  appellants 
with  being  found  in  the  respondent's  house 
at  night  *^for  an  unlawnil  purpose,  to 
wit,  for  the  purpose  of  feloniously  stealing 
the  respondent's  property."    The  evidence 
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showed  that  they  were  in  the  respondent's 
house,  partaking  with  his  servants  of  his 
provisions  without  his  knowledge  or  consent. 
The  justices  found  that  the  appellants  were 
in  the  house  for  the  unlawml  purpose  of 
joining  in  the  taking  and  consuming  the 
respondent's  property  without  his  consent  or 
knowledge,  and  convicted  them : 

Held,  that,  as  the  information  laid  a 
felonious  purpose,  it  was  essential  to  support 
it,  that  a  felonious  intention  should  be  shown ; 
that  as  the  justices  had  merely  found  that 
the  appellants  were  in  the  house  for  the 
purpose  of  unlawfully  taking  and  consuming 
the  respondent's  property,  without  stating 
that  they  were  there  to  commit  a  felony,  the 
conviction  was  bad.  Kerkin  and  odurs  v. 
Jenkins,  311. 
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Of  common    assault    in    an    indictment   for 

grievous  bodily  harm,  91. 
Right  of  judge  to  direct  a  jury  to  reconsider, 

231. 

VEXATIOUS  INDICTMENTS  ACT. 

Indictment  preferred  without  leave — Quashing 
objectionable  part — Inadmisnbility  of  evi- 
dence thereon,  430. 

Quashing  indictment — Court  martial,  433. 

Averment  of  performance  of  conditions  of— 
Recognizance,  483. 
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FORM  OF  INDICTMENT. 

Indictment,  under  the  Foreign  Enlistment  Act, 
charging  a  subject  of  the  Queen  with 
attempting  to  enlist  in  the  service  of  a 
foreign  power  other  British  subjects,  without 
having  obtained  the  leave  or  licence  of  the 
Queen,  Iviii.  

STATUTES. 

An  Act  to  amend  the  Law  relating  to  the  un- 
lawful administering  of  Poison,  i. 

An  Act  to  amend  the  Act  for  regulating  the 
Queen's  Prison,  ii. 

An  Act  to  make  better  Provision  for  the 
Custody  and  Care  of  Criminal  Lunatics,  iii. 

An  Act  to  extend  the  Jurisdiction  and  im- 
prove the  Practice  of  the  High  Court  of 
Admiralty,  vii. 

An  Act  to  provide  that  Votes  at  Elections  for 
the  Universities  may  be  recorded  by  means 
of  Voting  Papers,  viii. 

An  Act  to  facilitate  Proceedings  before 
Justices  under  the  Acts  relating  to  Vacci- 
nation, iz. 

An  Act  to  give  relief  to  Persons  who  may 
refuse  or  be  unwilling,  from  alleged  consci- 
entious Motives,  to  be  sworn  in  Criminal 
Proceedings,  ix. 

An  Act  to  amend  the  Laws  relating  to  the 
Inland  Revenue,  z. 

An  Act  for  regulating  the  Business  of  Dealers 
in  old  Metals,  zi. 

An  Act  to  amend  the  Law  relating  to  Bank- 
ruptcy and  Insolvency  in  England,  ziii. 

An  Act  to  amend  the  Law  relating  to  the 
giving  of  Aid  to  Discharged  Prisoners,  zviii. 


An  Act  to  facilitate  the  Proof  of  Title  to,  and 

the  Conveyance  of.  Real  Estates,  xix. 
An  Act  to  amend  "  The  Merchant  Shipping 

Act  1854,'*  ''  The  Merchant  Shipping  Act 

Amendment  Act  1855,"  and  '^  The  Customs 

Consolidation  Act  1853,''  xxi. 
An  Act  for  the  Better  Protection  of  Her 

Majesty's    Naval    and  Victualling   Stores, 

xzh. 
An  Act  for  the  more  speedy  Trial  of  certain 

Homicides  committed  by  persons  subject  to 

the  Mutiny  Act,  xxiz. 
An  Act  for  obtaining  a  Declaration  of  Title, 
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An  Act  to  amend  the  Law  relating  to  the 

Fraudulent  marking  of  Merchandise,  xxxvii. 
An  Act  for  the  Incorporation,  Regulation,  and 

Winding-up  of   Trading    Companies    and 

other  Associations,  xlvi. 
An  Act  to  amend  the  Law  relating  to  Paro- 
chial Assessments  in  England,  xlvii. 
An  Act  to  give  greater  Facilities  for  sununon- 

ing  Persons  to  serve  on  Juries^  and  for  other 

Purposes  relating  thereto,  zlvii. 
An    Act    to    amend    the    Law    relating   to 

Marriages  in  Ireland,  liii. 
An  Act  to  amend  and  continue  the  Law  re- 

Uting  to  Corrupt  Practices  at  Elections  of 
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Violence,  Iv. 
An  Act  for  the  Amendment  of  the  Law  relat- 
ing to  the  Religious  Instruction  of  Prisoners   • 

in  County  and  Borongh  Prisons  in  England 

and  Scotland,  Ivi. 
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